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SUBJECTS. 

(Articles  and  notes  are  indicated.    Other  subjects  are  in  the  Prog- 
ress of  the  Law.) 


ACCRETION. 

Riparian  rights,  569. 

ACKNOWLEDGMENT. 
Validity,  683. 

ADMINISTRATION. 

Presentation  of  claims,  341. 

ADMINISTRATORS. 
Fees,  224. 

Fnnds  in  bank,  635. 
Limitations,  63^ 

ADVERSE  POSSESSION. 

Adverse  possession  against  a  railroad  right  of  way  {note),  236. 
Parol  gift,  447. 
Sufficiency,  630. 


cy.  03c 
i  land, ; 


Wooded  land,  224. 

ALIENS. 

Constitutionality  of  statute,  788. 

AMENDMENT. 

Amount  of  damages,  341. 

ANIMALS. 

Ferae  naturae  larceny,  348. 
Right  to  kill,  447. 

ANTI-TRUST  LAW. 

Interstate  commerce,  224. 

APPROPRIATION  OF  LAND. 

What  constitutes  compensation,  517. 

ASSAULT  WITH  INTENT  TO  KILL. 
Deadly  weapon,  447. 
Self-defence,  7^ 

ATTORNEY. 

Action  for  services,  63O. 

Dismissing  suit,  225. 

Right  to  compensation,  33,  278. 
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ATTORNEY  AND  CLIENT. 

Lien  of  attorney,  contingent  fees,  552. 

AUTOMOBILE. 

Care  required  of  an  operator  (note),  109. 

BAILMENT. 

(NoU),  456. 

BANK. 

Authority  of  cashier,  448. 
Check  of  another  depositor,  44& 
Deposits:  Set-off,  630. 
Deposit,  trust  of,  291. 
Refusal  to  pa^  check,  789^ 
Trust  funds,  hability  for,  523. 

BANKRUPTCY. 

Constitutionality  of  bankruptcy  act  (note),  iia. 

Exemptions,  175. 

Mechanics'  liens,  104. 

Preferences,  independent  debts,  552. 

Revival  of  debt,  788. 

Verification  by  partnership,  341. 

BENEFICIAL  ASSOCIATIONS. 
Beneficiaries,  wife,  225. 
Rights  under  by-laws,  789^ 
Subsequent  by-laws,  553. 

BEQUESTS. 

Charitable,  175. 

BIGAMY. 

Defence,  631. 

BILLS  AND  NOTES.     See  NegoHabU  InsimmeHts. 

BLACKLIST. 

Rights  of  employee  against,  803. 

BLASTING. 

Liability  for  injuries  (note),  520. 

BONDS. 

Validity,  consideration,  342. 

BRIBERY. 

Illegal  arrest,  448. 

BURDEN  OF  PROOF. 

Civil  action,  assault,  789. 

CANCELLATION  OF  INSTRUMENTS. 
Mistake  of  law,  683. 

CARRIERS. 

See  also  Railroads. 
Bill  of  lading,  631,  684. 
Burden  of  proof,  226. 
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CARRIERS  {CrnHnrnd). 

Connecting,  sealed  cars,  685. 

Contract  of  carriage,  93. 

Duty  to  notify  consignee,  553. 

Ejection  of  passenger,  ratification  by  company,  108,  663. 

Injnry  to  passenger,  790. 

Liability  as  bailee,  683. 

liability,  limitation  of,  27& 

Limited  ticket,  3s 

Negligence,  concurring  cause,  631. 

Negligence  per  se,  4491 

Negligence,  time  of  claiming  damages,  175. 

Passengers:  Care  required,  79a 

Passengers  on  freight  trains,  631. 

Prepaid  freight,  recovery,  342. 

Presumption,  225. 

Protection  of  passengers,  35. 

Protection  of  passenger,  arrest,  342. 

Purchase  of  ticket,  W4. 

Through  trains,  zj%. 

Hckets:  Description  of  holder,  791. 

Hckets,  limitations  thereon,  567. 

Unlawful  discrimination.  780. 

CHARITABLE  BEQUEST. 
Indefiniteness,  175. 

CHECKS. 

Action  by  holder,  35. 
Dishonor  of,  damages,  34. 
Payee,  fez. 

CHILD.    See  Pareni  and  Child  and  Death  by  Wrongfid  Act 

CIVIL  DAMAGE  ACT. 

Intoxicating  liquors,  684. 

CUENT. 

Attorney  dismissing  suit,  225. 

CODE  PLEADING. 
Counterclaim,  93. 
New  parties,  ^ 

CODE  PRACTICE. 
Parties,  234. 

COMPROMISE. 

Fraud,  tender  of  repayment,  227. 

CONFESSIONS. 

Corpus  delicti,  632. 
Inducement,  279. 

CONFLICT  OF  LAW. 

Death  by  wrongful  act,  555. 
Wills:  Power  of  appointment,  685. 

CONFUSION. 
(Note),  4S6. 
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CONSENT. 

When  pleaded  as  defence  {article),  467. 

CONSIDERATION. 

Promise  to  repay  money,  227. 

CONSTITUTIONAL  LAW. 

Assignment  of  future  wages,  279. 

Compulsory  giving  of  iiuormation,  281. 

Decree  for  alimony,  343. 

Delegation  of  legislative  power,  36,  279. 

Due  process  of  law,  state  agencies,  2^. 

Due  process  of  law,  preventing  defence,  contempt,  230. 

Employers'  liability  act,  632. 

Equal  protection  of  laws,  228. 

Ex  post  facto  law,  686. 

Indeterminate  sentence,  former  jeopardy,  227. 

Inheritance  tax,  inequality,  228w 

Interference  with  right  of  contract,  343. 

Interstate  commerce,  685. 

Judicial  salary  law,  Pennsylvania  (article),  653. 

Libel,  Pennsylvania  law  (note),  356. 

Pensions,  28a 

Regulating  hours  of  employment,  36. 

Reflation  of  sales,  280. 

Religious  exercises  in  schools,  94. 

Religious  freedom,  342. 

Sale  of  liquor,  791. 

Service  of  order,  28a 

The  national  bankruptcy  act  (note),  112. 

CONTEMPT. 

Acts  constituting,  553. 
Applying  abusive  epithets  to  judge,  36. 
Power  of  President  to  pardon,  2261 
Prosecution:  Record,  343. 

CONTRACTS. 

See  Fraud  and  Sales. 
Acceptance  by  mail:  Right  of  recall,  633. 
Anticipatory  breach  (note),  696. 
Consideration,  enforcement,  95. 
Consideration,  condition  precedent,  228. 
Consideration,  parol  evidence,  37. 
Constitutional  right  of,  343. 
Corporate,  in  restraint  of  trade  (article),  672. 
Employment,  alteration,  consideration,  554. 
Independent  stipulations,  95. 
Mistake  as  a  ground  of  avoidance,  94. 
Public  policy,  634. 
Refusal  to  perform  (note),  696. 
Restraint  of  trade,  corporate  (article),  672. 
Restraint  of  trade,  indenniteness,  229. 
Retraction  (note),  696. 
Roman  law  (article),  268. 
Services  of  son,  validity,  37. 
Wagering,  recovery  of  deposit,  assignment,  455. 

CONVERSION. 

Motive  of  defendant,  344< 
Timber,  willful  act,  95- 
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CORPORATIONS. 

See  ilso  Foreign  Ccrpaniknu. 
Christian  science,  791. 
Commoa  law  conception  of  {ariicU},  539. 
Gmtracts  with  stockholders,  229. 
G>rpoiate  assets,  jurisdiction  of  equity,  57. 
Estoppel,  229. 

InsolTcncy:  Individual  stockholders,  517. 
Insohrency,  preference,  97. 
Insolvency,  preferences,  interest,  2B1. 
Liability  of  directon,  686l 
Payment  for  stock  in  property,  5^ 
Purchase  of  stock,  equitable  jnnsdictiofi,  5S. 
Receivers,  snit  against  promoters,  554. 
Receivers:  Trust  funds,  517. 
Reorganization,  792. 

Retirement  of  preferred  stock  for  bonds,  96. 
Rights  of  stockholders,  792. 

COUNTY. 

Liability  of,  surface  water,  523. 

COURTS. 

Decision  as  authority,  686. 
Jurisdiction,  2&1,  792. 

CRIMINAL  LAW. 

See  Assault,  Consent,  Homicide,    Insatuty,    Misiake    of    Lam, 
Moral  Certainly,  Robbery, 
Accessory  after  the  fact,  518. 
Communication  between  judge  and  jury,  97. 
Identity  of  offense,  2jp. 
Larceny  by  bailee,  282. 
Misconduct  of  jury,  555. 
Practice  of  (article),  311. 
Preparation  vs.  Attempt,  230. 
Prosecution,  failure  of  defendant  to  testify,  518. 

DAMAGES. 

Mental  suffering,  176. 

DEAD  BODIES. 

Collision  with  train:  Damages,  634. 

DEATH  BY  WRONGFUL  ACT. 
^  Action  by  posthumous  child,  449. 
'Assignment  of  claim,  282. 

Conflict  of  laws,  555. 

Recovery  by  widow,  792. 

Right  of  action,  parties,  282. 

DECLARATIONS. 

Admissibility  of,  as  part  of  res  gesta  (article),  187. 

DEEDS. 

Action  to  set  aside,  555. 

Cancellation  of  deed,  return  of  consideration,  34- 

Charging  land  with  restrictions,  97. 

Delivery,  686. 
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DEEDS  (Continued). 

Delivery,  bona  fide  purchaser,  793. 
Quitclaim,  construction  and  effect,  107. 
Restrictive  covenants,  notice.  230. 

DISCOVERY. 

Books  and  papers,  344. 

DIVORCE. 

Cruelty,  687. 

Decree,  collateral  attack,  344. 

Marriage  pending  appeal,  345. 

DOWER. 

Effect  of  divorce,  345. 
Equitable  interests,  ^2. 

DYING  DECLARATIONS. 
Admissibility.  449. 

DYNAMITE. 

Liability  for  injuries  (note),  570. 

EASEMENTS. 

Opening  of  streets,  231. 

EMINENT  DOMAIN. 
Flowing  lands,  345. 
Right  of  way,  railroads,  263. 

EMPLOYEES. 

Rights  against  employers'  blacklist,  801. 
Right  to  strike,  176. 

EQUITY. 

See  Cancellation,  Dower,  Specific  Performance,  Trusts, 
Cancellation  of  deed,  return  of  consideration,  34. 
Corporate  assets,  37. 
Corporations,  purchase  of  stock,  38. 
Evidence  to  overcome  answer,  231. 
Injunction,  against  employing  others,  40. 
Injunction,  intoxicating  liquors,  98. 

Injunction,     restraining     water    company    from    shutting    off 
water,  39. 

Jurisdiction,  634. 
urisdiction,   multiplicity  of  suits,  231. 
Parties,  suit  to  enjoin  tax,  560. 
Practice,  waiver  of  oath,  discovery,  556. 
Resulting  trusts,  advancements,  presumptions,  564. 
Suit  by  creditors,  98. 

EVIDENCE. 

See  Declarations,  Dying  Declarations,  Judgments,  Rape,  Robbery, 
Consideration,  346. 
Contradiction  of  witness,  98. 
Declarations  of  person  since  deceased,  283. 
Dogs.  793. 

Evidence  at  former  trial,  556. 
Husband  and  wife,  176. 
Medical  books,  346,  556. 
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EVIDENCE  (CanHmted). 

Parol  evidence  rule,  gg. 

Pedi^ee,  793. 

rhysical  examination  of  accused,  99,  561. 

Similar  facts,  ^3,  635. 

Similar  occurrences,  346. 

Testimony  of  party  cal^  by  adversary,  346. 

Value  of  property,  345. 

EXCAVATIONS. 

Injury  to  neighboring  land,  a64. 

EXECUTORS. 

Funds  in  bank,  635. 
Limitations,  635. 

FALSE  IMPRISONMENT. 

Arrest  without  warrant,  557. 

FEDERAL  COURTS. " 

Diverse  citizenship,  removal  of  causes,  179. 
Diversity  of  citizenship,  action  by  guardian,  381 
innsdiction,  100. 
Receivers,  454. 
Removal  of  causes,  264. 

Removal   of    causes,    connecting    railroads:     Separable    con- 
troversy, 564. 

FELLOW-SERVANTS. 

Abrogation  of  common  law  rule  as  to  (note),  2g6^ 
Concurring  negligence,  100. 

FIXTURES. 

Mortgage  of  real  estate,  793, 
What  constitutes,  232. 

FOREIGN  CORPORATIONS. 

Prohibition  to  maintain  actions,  557. 
Right  to  sue,  449. 

FRAUD. 

Concealment,  10 1. 

FRAUDULENT  CONVEYANCE. 
Husband  and  wife,  285. 
Intention  of  grantor:  Tort  action,  636. 
Mortgage  by  grantee,  687. 

GERMAN  CIVIL  CODE. 
(ArikU),  14. 

GIFTS. 

Delivery,  794. 

5»vmgs-bank  deposit,  285,  519. 

Validity,  duebills,  loi. 

GIFTS  MORTIS  CAUSA. 
Ensuing  death,  285. 
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GRAIN  ELEVATORS. 
(Note),  456. 

GUARDIAN  AND  WARD. 
Guardian's  bond,  687. 
Religious  education  of  ward,  688. 

HABEAS  CORPUS. 

Federal  and  sUte  courts,  347,  794- 

HOMICIDE. 

Justification,  belief  of  necessity,  loi,  688. 

HUSBAND  AND  WIFE. 

Alienation  of  affections,  286,  689. 

Evidence,  176. 

Inchoate  dower,  release,  286. 

Mortgages,  688. 

Necessaries,  attorney's  fees,  557. 

Note  for  husband's  debt,  39* 

Recitals  in  deed,  102. 

Torts  of  wife,  39. 

Witnesses,  688. 

Witnesses:  Competency,  689. 

ILLEGAL  COMBINATION. 

Restriction  of  competition :  Copyright,  795. 

ILLEGITIMATES. 
Status,  102. 

INFANTS. 

Contributory  negligence,  102. 

INJUNCTION. 
See  Equity. 
Burial  grounds,  690. 
Labor  unions,  strikes,  558. 
Licensee  against  trespasser,  559. 
"Picketing"  store  {note),  286,  703. 
Prize-fighting,  689. 
Restraint  of  libel  by  {article),  322. 
Telephone  wires,  450. 

INNKEEPERS. 

Care  required:  Negligence,  558. 

INSANITY. 

Emotional  {note),  181. 
Expert  witnesses,  636. 
Irresistible  impulse,  40. 

INSURANCE. 

Action,  limitation  waiver,  287. 

Benefit  associations,  558. 

Companies:  Loans:  Policies  as  collateral,  519. 

Condition  as  to  ownership,  waiver,  287. 

Fraud  of  plaintiff.  519- 

Incontestable  policy,  rescission,  232. 
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INSURANCE  {Continued}. 
Installments,  450. 
Insnrable  interest,  6po. 
Premiums:  Notes:  Forfeiture,  636. 
Transfer  of  title,  45a 

INTERNATIONAL  LAW. 

Venezuelan  affair  in  the  light  of  (article),  249. 

INTERSTATE  COMMERCE  LAW. 
Discrimination  in  rates,  232. 
Original  package,  451. 
Regulation  by  Congress,  519. 
What  constitutes,  795. 

JOINT-STOCK  ASSOaATION. 

Personal  property:  Execution,  520. 

JOINT  TORT  FEASORS. 
Settlement  with  part,  451. 

JUDGE. 

Communication  with  jury,  97. 

Joining  judge  in  order  to  disqualify  him,  42. 

Judicial  acts,  451. 

JUDGMENTS. 

Conclusiveness,  40. 

JURORS. 

Impeachment  of  verdict  by,  235. 

UBOR. 

Disputes,  English  cases  (article),  125. 
Unions,  illegal  acts,  795. 

LANDLORD  AND  TENANT. 

Assent  to  abandonment  of  term,  520. 
Condition  of  premises,  690. 
Contract  to  repair,  347. 
Dangerous  premises,  637. 
Defective  premises,  233. 
Destruction  of  building,  637. 
Fixtures,  renewal  of  lease,  347. 
Holding  over,  64a 
Notice  to  quit,  waiver,  795. 
Obstruction  by  landlord,  348. 
Right  to  manure,  287. 
Title  to  crops,  103. 

URCENY. 

Animals  ferae  naturae,  348^ 

UTERAL  SUPPORT. 

Excavations,  notice,  233. 

LAW  SCHOOL. 

Notes  of  department,  295,  355,  641,  695- 

LESSEE. 

Action  by  damages,  105. 
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LIBEL. 

Constitutionality  of  the  Pennsylvania  law  (note),  356. 

Function  of  jury,  690. 

Newspapers,  malice,  452. 

Restraint  by^  injunction  (article),  322. 

LICENSEE. 

Injunction  against  trespasser,  559. 
What  constitutes,  288. 

LICENSES. 

Executed  license:  Revocation,  691. 

LIMITATIONS. 

Action  on  note,  103. 
Certificate  of  deposit,  796. 
Implied  trusts,  176. 

LIQUORS. 

Intoxicating,  nuisance,  98. 
Intoxicating,  place  of  sale,  559. 

MAILS. 

Railroads  as  carrying  agents,  103. 

MALICIOUS  PROSECUTION.  ' 

Particular  malice,  104. 

MARSHALING  ASSETS. 

Doubly  secured  creditor,  348. 

MARTIAL  LAW. 

(Article),  63,  161. 

MASTER  AND  SERVANT. 
Assumption  of  risk,  687. 
Injury  to  servant,  796. 

MECHANICS'  LIENS. 
Bankruptcy,  104. 

MINING. 

Legislation  to  control  anthracite  coal  mining  (note),  45. 

MISTAKE  OF  L.AW. 
Excuse,  521. 

MORAL  CERTAINTY. 
Instructions,  104. 

MORTGAGES. 

See  Acknowledgment  and  Cancellatum. 
Widow's  dower,  637. 

MUNICIPAL  CORPORATIONS. 
Christmas  Day,  177. 
Dealing  in  fuel,  3^ 
Pest  house,  177. 
Prohibiting  gasworks,  691. 
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MUNICIPALITIES. 

G)Tcnng  same  territory,  638. 

MUTUAL  BENEFIT  ASSOCIATION. 
Amendment  of  by-laws,  796. 

NATIONAL  BANKS. 
State  regulation,  521. 

NAVIGABLE  WATERS. 

Obstnictions:  Liability  of  city,  41. 
Test  of  navigability,  105. 

NEGLIGENCE. 

Sec  Death  by  Wrongful  Act  and  Felhw-Sifvani. 
Automobile :  Care  required  of  an  operator  (note),  109. 
Boarding  a  moving  electric  car,  521. 
Contract  exempting  from  liability  (note),  296. 
Dangerous  premises,  children,  555. 
Dead  bodies,  634. 

Defect  in  numufactured  article,  797. 
Electric  wires,i  638. 
Fellow-servants,  692. 

Independent  contracts,  djmamite  (note),  570. 
Infants,  contributory  ne^igence,  102. 
Innkeeper,  558. 
Lessor  of  structure,  6j8i 
Liability  for  use  of  dynamite  (note),  ^70. 
Liability  of  vendor,  etc.,  to  third  parties,  559. 
Matter  of  law,  797. 

Person  under  contract  with  owner,  349: 
Physician,  107. 

Proximate  cause,  injury  sustained  in  extinguishing  fire,  562. 
Res  ipsa  loquitur,  797. 
Street  railway,  521,  566. 
Time  of  claiming  damage,  carriers,  175. 
Unlawful  enterprise,  105. 

NEGOTIABLE  INSTRUMENTS. 
See  Checks.  Notes. 
Alterations,  liability  of  maker  of  note,  33. 
Limitations:  Action  on  note,  103. 

NONSUIT. 

Reorganization  committee,  560. 

NOTES. 

Alteration  by  maker,  177. 

Illegal  consideration,  452. 

Interest,  extension,  452. 

Makers,  release,  349* 

Payment,  subsequent  protest,  damages,  350. 

NUISANCE. 

Action  by  lessee,  damages,  105. 
Noises,  178. 
Offensive  odors,  41. 

OATH. 

In  judicial  proceedings  (article),  373. 
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PARDON. 

Purpose,  79& 

PARENT  AND  CHILD. 
Bond  for  support,  lod 
Creditors  of  nther,  69a. 
Custody  of  child,  106^  * 

Injury  to  son:  Action  by  father,  522. 

PARTIES. 

Code  practice,  234. 

Joining  judge,  in  order  to  disqualify  him,  42. 

Suit  to  enjoin  tax,  56a 

PARTITION. 

Parties,  adverse  claimants,  ^sa 

PARTNERSHIP. 

Accounting,  TpB. 

Contribution  by  special  partner,  42. 

Dissolution,  assets,  560.1 

Dissolution,  assumption  of  liabilities,  s6a 

Dissolution  by  death,  42. 

Limited  partnership,  106. 

Right  to  name,  5S0> 

PARTY  WALL, 

Covenant,  45^. 

PATENTS. 

Infringement,  profits  recoverable,  79B. 

PERJURY. 

Sufficiency  of  oath,  79B. 

PHOTOGRAPHS. 

Instructions  by  judge,  52a. 

RHYSICIANS. 

Liability  for  services,  692. 
Skill  required,  107. 

PICKETING. 

Injunction,  266. 

PLEADING. 

Oral  land  contracts,  562. 

PLEDGE. 

Conversion,  assignment,  43. 
Failure  to  defend  suit,  jjsi. 

POSSESSION. 

Adverse  against  railroad  right  of  way  {male},  ^361 
Dower  interest,  562. 

POSTAL  LAWS. 

Fraudulent  schemes,  17& 
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PRACTICE. 

Criminal  law  {orticU),  311. 

PRESUMPTIONS. 

Failure  to  introduce  evidence,  43. 

PRINQPAL  AND  SURETY. 

Consolidation  of  companies,  effect,  17a 

PRISON  RECORDS. 
Photographs.  799. 

PRIVATE  WADSWORTH. 
Case  of  (articU),  63,  161. 

PROPERTY. 

Collecting  information,  453. 
Telegraph  quotations,  354. 

PUBLIC  OFFICER. 

Reimbursement  for  expense,  563. 

RAILROADS. 

See  also  Carriers. 

Abrogation  of  fellow-servant  rule,  43. 

J^nnectmg,  removal  of  cause,  564. 

Out7  ^  company  to  employees,  79a 

Emment  domain,  283. 

Frightening  horses,  453. 

Mails,  carrying  agents,  103. 

Pledge  of  stock,  563. 

Rates,  suit  against  a  state,  564. 

Kegulatoon  by  state  (noU),  2^ 

Right  of  way,  adverse  possession  against  CMlf )    »6l 

Stations:  Use  by  hackmen,  563.  ^      ^'  ^^ 

validity  of  contract  exempting  from  liabUity  (mIt),  396. 
RAPE. 

Complaint,  details,  179. 

RECEIVERS. 

Compensation,  receiver,  consideration, 
U)sts  of  receivership,  453. 
Junsdiction  of  federal  courts,  454. 

REFORMATION. 

Mutual  mistake,  351. 

J^ELEASE. 

Consideration,  108. 

RELIGIOUS  SOCIETIES. 
Supervision  of  courts,  288L 

RK  GESTA. 

Declarations  (article),  187. 

^^S  JUDICATA. 

Foreign  decree,  693. 
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RESTRAINT  OF  TRADE. 

New  Jersey  cases  on  (article),  672. 

RIPARIAN  OWNERS. 

Disappearance  of  lake,  799. 

ROBBERY. 

Force  required,  6381 
Evidence,  565. 

ROMAN  LAW. 

Contracts,  consideration  (articU),  268. 

SALES. 

Fraud  of  purchaser,  election,  454. 

SAVINGS  BANK. 

Deposit,  gift  of,  265. 

Payment  of  deposit,  by-law,  289. 

SCHOOLS. 

Dances  in  schoolhouse,  800. 

SCHOOL  TRUSTEES. 

Interest  in  contracts,  289. 

SERVITUDE. 

Abutting  owners,  800. 

SHERIFF. 

Official  acts,  639. 

SPECIFIC  PERFORMANCE. 
Hardship,  552. 
Sale  of  wood,  351. 
Time  in  cases  of  (article),  i. 
Want  of  mutuality  (article),  591. 
Want  of  mutuality,  565. 

STATUTE. 

Penal,  construction,  561. 

STATUTE  OF  FRAUDS. 
Implied  contract,  565. 
Parol  gift,  454- 
Time  of  periformance,  234. 

STATUTE  OF  LIMITATIONS. 
Pleading,  amendment,  44. 
Pleading,  demurrer,  234. 
Time  covered,  352. 

STOCKBROKERS. 

Sales  on  margin,  565. 

STOCK  DIVIDENDS. 
Income,  108. 

STOCK  EXCHANGES. 

Property  right  in  quotations,  po 
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STREET  RAILROADS. 

Additional  servitude,  693. 

Negligence,  566. 

Relation  of  passengers,  800. 

STREETS. 

Opening  of,  231. 

STRIKES. 

English  cases  on  {article),  125. 

STRIKE. 

Right  to,  1761 

SUBROGATION. 

Advance  to  discharge  incumbrance,  234. 
Payment  of  liens,  353. 

SUNDAY  LAWS. 

Constitutionality,  455. 

SURETIES. 

Indemnity  for  one,  353. 

SURETY. 

Liability,  discharge,  4^. 
Purchaser  for  valoe,  290. 

TAXATION. 

Bankrupt's  property,  566. 
Deprivation  of  property,  566. 
Government  agencies,  567. 
Loans  by  non-residents,  639. 
Snccession  tax,  566. 
Unconstitutionality  of  levy,  29a 
United  States  bonds,  694- 

TELEGRAPH  COMPANIES. 

Damages,  written  notice,  290. 
Delay  m  delivery,  180. 
Error  in  message,  180. 
Liability  of  (arficU),  715. 

TELEGRAPHIC  QUOTATIONS. 
Property  therein,  copjrright,  354. 

TELEPHONES. 

See  InjwtcHoms, 
Wrongful  disconnection,  damages,  353. 

TENANT.    Sec  LamUord  and  Tenant 

TENANT  BY  THE  CURTESY. 
Oil  lease,  354. 

TORTS. 

See  Damage,  False  Imprisonment^  Htuhatid  amd  Wife,  Judge, 
Malicious  Prosecution,  Parent  and  Child,  Fledges. 
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TOWNS. 

Use  of  name,  180. 

TRADE, 

Disputes,  English  cases  (article),  125. 
Restraint  of.  contracts,  229. 

TRIAL. 

Reserved  question  of  law,  44. 

TROVER. 

Cutting  timber,  damages,  290. 
Technical  conversion,  damages,  291. 

TRUSTEES. 

Improper  investments,  568. 

TRUST  FUNDS. 

Liability  of  bank,  523. 

TRUSTS. 

Authority  of  trustees,  568. 
Constructive  trust,  5^. 
Deposit  in  bank,  291. 
Implied,  limitations,  176. 
Resulting,  presumptions,  179. 
Testamentary,  carrying  on  business,  694. 

VALUE  OF  LAND. 
Evidence,  523. 

VENEZUELAN  AFFAIR. 
{ArHcU),  249. 

VERDICT. 

Impeachment  by  jurors,  235. 

WAGERS.    See  Contracts, 

WARD. 

Religious  education  of,  688. 

WAREHOUSEMAN. 
{Note),  456. 

WATER  COURSES. 

Obstruction,  569,  694. 
Riparian  rights:  Accretion,  569. 

WATERS. 

Percolating:  Diversion:  Injunction,  522. 
Subterranean,  rights  of  landowner,  235. 
Surface,  liability  of  county,  523. 

WAYS. 

Of  necessity,  selection,  455. 
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WILLS 

Bequest  of  stock  not  owned,  291. 

CuiceUatioii,  expert  evidence,  ^gn. 

Constrnctkni,  adTancements,  802. 

Construction,  bill  by  executor,  802. 

Constniction:  Executory  devise,  640. 

Omtnct  to  devise,  293- 

P/stnlwtioo  of  loss,  8ai. 

Implied  revocation,  64OU 

Life  estate,  agz 

Power  of  disposition,  801. 

Repogiiaiicy,  640. 

Kerocation,  292. 

Testamentary  trust,  carrying  on  bosiness,  694. 


WITNESSES. 
Compete]] 

Competeov,,  >.«»».»»^ ,   —,- 

Transaction  with  deceased  person,  294. 


Competency  of  iariicU),  a94»  373- 
Competency,  hnsband  and  wile,  ^S4- 
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QUESTIONS  RELATING  TO  TIME  IN  CASES  OF 
SPECIFIC  PERFORMANCE. 

Second  Paper} 

English  Cases  of  the  Period  of  Lord  Eldok. 

In  the  few  cases  of  the  eighteenth  century  which  discuss 
the  effect  of  delay  on  the  part  of  the  plaintiff  in  seeking 
specific  performance,  we  found  that  there  appeared  to  be 
the  underlying  assumption  that  one  must  be  diligent  in 
asserting  his  rights  in  equity.^  The  first  cases  of  the  nine- 
teenth century  relate  to  this  branch  of  our  subject  ;•  they  are 
Hertford  v.  Bore^  and  Guest  v.  Homfray}  The  contrast 
between  them  is  instructive.  In  the  first  case  the  vendor 
and    the    vendee    of    land    entered    into    extended    ne- 

'The  First  Paper  dealing  with  the  English  cases  of  the  eighteenth 
centniy  will  be  found  in  50  A.  L  R.  (O.  S.)*  639. 

•50  A.  L.  R.  (O.  S.),  649. 

*Tbe  other  branches  are:  Those  which  discuss  the  amount  of  time 
wfaicb,  in  the  contract  sought  to  be  enforced,  the  plaintiff  had  to  fulfill 
bis  promises,  and  those  which  deal  with  the  consequences  of  an 
admitted  default  in  respect  to  time.    See  50  A.  L  R.  (O.  S.)>  639. 

•5  Ves.  718,  1801. 

*5  Ves.  8i8b  x8oi. 

I 
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gotiations  in  respect  to  the  title.  The  vendee  remain- 
ing unsatisfied  with  the  title,  the  vendor  wrote  to 
him  asking  him  to  say  positively  whether  he  would 
take  the  title  or  not.  The  vendor  also  said  that  if  the 
vendee  did  not  act  he,  the  vendor,  would  have  to  file 
a  bill  against  him.  The  vendee  returned  no  answer  to  this 
letter.  The  vendor  did  not  bring  his  bill  for  fourteen 
months.  Lord  Loughborough  sets  aside  the  defence  of 
laches,  remarking  that  "one  can  easily  imagine  circum- 
stances might  have  happened  that  would  have  made  it 
peevish  to  have  done  it  immediately."*  In  the  second  case, 
the  vendor's  solicitor  informed  the  vendee  that  no  better 
title  could  be  made  than  the  one  exhibited.  The  vendee 
at  once  gave  notice  that  he  repudiated  the  contract.  The 
vendor,  without  notice  to  the  vendee,  took  steps  to  remove 
his  objections  to  the  title,  and  in  slightly  less  than  a  year 
submitted  another  abstract.  The  vendee  refused  to  go  on, 
and  the  vendor  brought  his  bill.  Arden,  in  sustaining  the 
defendant's  objection  on  the  score  of  delay,  takes  the  posi- 
tion that  the  plaintiff,  on  being  notified  that  the  defendant 
considered  the  contract  at  an  end,  should  have  promptly 
brought  his  bill  or  told  the  defendant  that  he  would  shortly 
remove  the  objections  to  the  title.''  The  contrast  between 
these  cases  indicates  a  tendency  to  require  more  prompt 
action  on  the  part  of  the  plaintiff  in  bringing  his  bill  if  he 
has  received  definite  notice  of  the  other  part/s  intention 
to  avoid  the  contract  if  he  can,  than  is  required  when  the 
negotiations  concerning  execution  have  ceased  without  any 
positive  stand  having  been  taken  by  either  party.  The 
remaining  cases  of  the  period  under  discussion,  belonging  to 
this  class,  serve  merely  to  emphasize  this  distinction  and 
illustrate  what  the  court  considers  a  fatal  lack  of  diligence 
on  the  part  of  a  plaintiff  in  bringing  his  bill.® 

•P.  72a 

'P.  823. 

*The  other  English  and  Irish  cases,  in  the  first  quarter  of  the  nine- 
teenth  century,  are :  Moroe  v.  Blake,  i  B.  ft  Bat  6%  180B  (The  vendor^ 
after  bringing  his  bill  and  being  dispossessed  of  the  land,  wailed  niiie* 
teen  years  before  pressing  his  suit.  The  plainti£F  alleged  poverty  as  an 
excuse.  The  bill  was  dismissed)  ;  Wright  v.  Howard,  i  Sim.  h  Sto.  190^ 
1823.    (Fourteen  years  had  elapsed  between  the  contract,  which  was  lor 
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The  other  cases  we  shall  discuss  deal  with  the  meaning 
of  clauses  relating  to  the  time  of  fulfillment  of  the  con- 
tract. Lord  Eldon  in  Paine  v.  Meller,*  the  first  case 
involving  time  coming  before  him,  followed  the  thought 
first  expressed  by  Wilson  in  Pificle  v.  Curteis;^^  that,  in  a 
contract  for  the  sale  of  land,  the  vendee  waived  any  right 
he  might  have  had  to  refuse  to  take  the  land  after  the  time 
fixed  in  the  contract  for  a  conveyance,  by  continued  dis- 
cussion of  the  title  after  the  day  had  passed." 

It  will  be  remembered  that  one  of  the  questions  which 
the  eighteenth  century  cases  left  unsettled  was,  whether  it 
was  possible  for  two  persons  contracting  for  the  sale  of  land 
to  provide  that  if  a  good  title  could  not  be  made  out  by  a 
particular  day  the  contract  was  to  be  at  an  end,  Lord 
Loughborough  holding  that  there  was  no  reason  why  this 
should  not  be  done,  while  Thurlow  seems  to  have  de- 
nied the  right  of  the  parties  to  make  the  termination  of 
the  contract  depend  on  such  a  circumstance.^^  In  the  case 
just  mentioned,  Paine  v.  Meller,  Lord  Eldon  intimates  that 
as  a  day  had  been  fixed  for  the  completion  of  the  sale,  and 
the  vendor  was  not  ready  with  a  good  conveyance  on  this 

the  sale  of  land  for  mill  purposes,  and  the  argument  The  delay  seems 
to  have  been  due  partly  to  the  plaintiff,  but  principally  to  the  death  of 
one  of  the  parties  and  the  rules  of  the  court.  Vice-Chancellor  Leach  dis- 
missed the  bill) ;  Heaphy  v.  Hill,  2  Sim.  ft  Stu.  29,  1824.  (Vendee  gave 
notice  of  repudiation.  Vendor  waited  nearly  two  years  before  bringing 
bill.    Bill  dismissed  without  comment) 

*6Ves.349^  1801. 

•4  Bro.  C  C  32gr  1793.  33a;  '^Pra,  50  A.  L.  R.  (O.  S.).  645. 

^The  same  idea  appears  again  in  Seton  v.  Slade,  7  Ves.  264,  1802,  271^ 
277;  Wood  V.  Bemal,  19  Ves.  220,  1812;  Levy  v.  Lmdo,  3  Merv.  81^ 
1817, 841.  These  were  all  cases  decided  by  Lord  Eldon.  In  the  first  he 
regarded  the  fact  that  the  defendant  was  willing  to  receive  and  examine 
an  abstract  of  title  within  five  days  of  the  alleged  time  for  completion, 
which  abstract  was  not  returned  before  the  time,  as  conclusive  evidence 
of  waiver.  In  Hudson  v.  Bartram,  3  Mad.  440,  1818,  Vice-Chancellor 
Leach  drew  the  same  inference  from  the  fact,  that  the  defendant,  when 
the  assignee  of  a  lease  did  not  pay  on  the  day  promised,  not  only 
iailed  to  take  steps  to  dispossess  him,  but  sent  him  the  landlord's  bill 
for  rent 

^Uoyd  V.  Colleti,  4  Bro.  C  C.  470,  1793,  supra  50  A.  L.  R.  645, 
M.  Greson  v.  Riddle,  1783,  reported  in  Seion  v.  Slade,  7  Ves.  268, 
»pra,  S9  A.  L.  R.  (O.  S.)  643.  644. 
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day,  the  vendee  had  his  choice  "to  go  on  with  the  Wgain 
or  to  repudiate  the  contract,"^*  thus  at  the  outset  apparently 
taking  the  position  that  the  parties  to  a  contract  for  a  sale 
of  real  property  can  fix  a  time  for  its  completion,  and  also 
intimating  that  when  the  contract  provides  that  the  pur- 
chase money  shall  be  paid  on  a  particular  day,  'Vhen  a 
good  conveyance  will  be  made,"  the  vendor  must  be  ready 
with  his  title  on  this  day  if  he  would  put  himself  in  a  posi- 
tion to  insist  on  a  specific  performance.^^  This  dicta  of 
Eldon's,  however,  did  not  remove  all  doubt  as  to  the  cor- 
rectness of  Lord  Loughborough's  position  as  opposed  to 
that  of  Lord  Thurlow,  for  the  next  year  Sir  William  Grant, 
in  Wynn  v.  Morgan,^^  expressed  the  (pinion  "that  it 
would  contradict  the  whole  current  of  authorities,"  to  say 
that  "if  the  plaintiff  cannot  make  a  completely  good  title 
at  the  time  the  contract  ought  to  have  been  carried  into 
execution,  he  never  can  come  for  an  execution."**  His 
idea  appears  to  have  been  that  when  a  time  is  fixed  for  the 
completion  of  a  contract,  in  order  that  the  defendant  may 
successfully  set  up  the  failure  of  the  plaintiff  to  complete 
on  time,  he  must  allege  and  prove  that  the  completion  on 
time  was  material  to  him.*^ 

The  next  and  perhaps  the  leading  case  of  the  period  in 

'•P.  351. 

^  For  Lord  Eldoa's  subsequent  repudiation  of  this  last  poshioii,  see 
note  og,  infra. 

"7  Ves.  aoa,  1802. 

"P.  aos. 

''The  defendant  in  the  case  before  Sir  William  Grant,  instead  of 
alleging  that  time  was  material  to  him,  took  the  position  that  as  a  good 
title  could  not  have  been  made  on  the  day  provided  for  oompletioii,  the 
agreement  was  not  reciprocal.  To  have  acceded  to  this  argument  the 
court  would  have  had  to  have  reversed  those  cases  where  the  plaintiff 
had  had  specific  performance,  though  he  had  not  a  good  title  at  the 
time  the  bill  was  brought  In  none  of  these  cases  was  the  posittoo 
taken,  that  the  plaintiff  had  broken  a  condition  precedent  by  noa-ful- 
fillment  on  a  particular  day.  In  the  case  before  the  court  an  eicact 
time  of  completion  was  either  an  element  of  the  contract  or  it  was  not. 
Counsel,  by  omitting  to  argue  this  question,  and  relying  on  want  of 
mutuality  as  a  defence,  were  met  by  the  settled  principle  referred  to^ 
that  it  was  not  necessary  for  the  vendor  to  have  a  good  title  at  the  time 
he  brought  his  bill.  Compare  Dyer  v.  Hargrove,  10  Ves.  50S  iBos, 
SoB. 
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reference  to  time  is  one  decided  by  Lord  Eldon,  Seton  v. 
Slade}^  The  opinion  considered  as  a  whole  tends  strongly 
towards  what  we  may  call  "a  lenient  dealing  with  the  ele- 
ment of  time,"  at  least  in  a  contract  for  the  sale  of  real 
property.'^  The  opinion  begins  with  the  assertion  that  time 
is  not  treated  at  law  as  in  equity,  instancing  the  case  of  for- 
feitures, though  with  characteristic  caution  the  chancellor 
refuses  to  assert,  whether,  in  the  case  of  contracts  for  pur- 
chase, there  is  a  different  rule  in  equity  in  regard  to  time 
than  there  is  at  law.^®  He  mentions  a  reason  for  regarding 
the  question  of  time  in  such  contracts  differently  in  the  two 
courts;  namely,  that  in  equity,  though  not  at  law,  the  land 
from  the  moment  of  the  contract  of  purchase  is  the  land  of 
the  vendee.**  He  also  asserts  that  the  cases  before  Lord 
Thurlow  go  upon  the  fact  of  the  difficulty  of  making  clear 
titles  to  estates,  which  caused  the  court  to  regard  objections 
on  the  score  of  delay  as  "frivolous."  The  paragraph  as  a 
whole  leaves  one  with  the  impression  that  he  sympathizes 
with  both  of  these  positions.** 

The  chief  importance  of  the  case,  however,  lies  in  Lord 

"7  Vcs.  264,  1802. 

'The  facts  of  the  case  are  of  little  importance.  There  was  a  con- 
tract for  the  sale  of  an  estate,  the  purchase  mone^r  to  be  paid  within 
two  months.  Lord  Eldon  held  that  this  did  not  obligate  the  vendor 
to  complete  the  title  within  that  time,  though  the  inference  is  that  the 
purchaser  need  not  pay  until  he  gets  a  good  title.  This  was  all  that 
was  absolutely  necessary  for  the  decision.  The  defendant  alleged  that 
subsequent  to  the  contract  the  parties  agreed  on  an  exact  day;  Lord 
Eldon  did  not  think  so,  but,  as  previously  pointed  out  (note  11  supra) 
held,  that  if  they  had,  by  his  subsequent  conduct  the  defendant  had 
waived  a  completion  on  the  day. 

*P.  273.  In  Lloyd  v.  CoUett,  as  reported  in  Mr.  Vese/s  note  to 
Harrington  v.  Wheeler,  4  Ves.  690,  Lord  Loughborough,  speaking  of 
this  subject,  takes  the- position,  that:  "There  is  a  difficulty  to  compre- 
hend how  the  essentials  of  a  contract  should  be  different  in  equity  and 
at  law."  Lord  Erskine,  in  speaking  of  a  contract  to  purchase  an 
annuity,  in  Radcliife  v.  Warrington,  12  Ves.  326,  1806,  533,  adopts  Lord 
Eldon's  position,  that  time  is  treated  differently  at  law  than  in  equity. 

"P.  274. 

"  Pp.  274,  275.  The  warrant  for  Lord  Eldon's  assertion  in  regard  to 
"cases  before  Lord  Thurlow"  must  be  his  personal  recollection.  The 
assertion  cannot,  as  far  as  the  writer  is  aware,  be  gathered  from  re- 
ported cases. 
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Eldon's  contribution  to  the  question  whether  the  time  of 
completion  can  be  an  element  of  the  contract  which  if  not 
lived  up  to  terminates  the  contract.  In  a  preliminary 
opinion  he  intimates  that  time  may  be  made  of  the  essence  of 
the  contract.*'  Later,  in  his  main  opinion,  he  again  refers 
to  the  same  idea,  saying:  "I  do  not  say,  whether  terms 
might  or  might  not  be  introduced,  that  would  make  time 
expressly  of  the  essence  of  the  contract."** 

It  will  be  noticed  that  Lord  Eldon  does  not  say  positively 
that  time  may  be  of  the  essence  of  a  contract,  but  he  subse- 
quently made  a  positive  assertion  to  this  effect  in  Levy  v. 
Lindo}^    He,  however,  never  seems  to  have  had  any  con- 

*  P.  27a  This  idea  that  the  question  to  be  determined  was  whether 
"time  was  of  the  essence"  of  the  contract  had  been,  as  we  have  noted 
{supra  so  A.  L.  R.  [O.  S.],  647) >  fint  dwelt  on  by  Chief  Baron  Mac- 
donald  in  Jones  v.  Pries,  3  Austr.  924,  1795,  935. 

**  P.  275.  In  spite  of  these  sentences  the  tendency  of  the  entire  case 
is  so  strongly  in  favor  of  lenient  dealing  with  alleged  requirements  in 
respect  to  time,  that  Sir  William  Grant  in  HaU  v.  Smith,  14  Ves.  426^ 
i8(^,  433,  says:  "As  to  time,  the  case  of  Seton  v.  Slade  is  a  modem 
recognition  of  the  doctrine  of  Lord  Hardwicke,  that  time  is  not  of  the 
essence  of  the  contract" 

"3  Mer.  81,  i8i7»  84.  Lord  Eldon  here  says  that  Lord  Thnrlow 
on  occasions  without  number  said  that  "time  is  not  the  essence  of  the 
contract,  and  that  not  even  the  agreement  of  the  parties  can  make  it  sa" 
He  then  adds:  "I  have  deviated  from  that  rule,  so  far  as  to  say  that 
time  may,  in  certain  cases  be  of  the  essence  of  a  contract"  On  which 
it  need  only  be  said  that  Lord  Thurlow  does  not  seem  to  have  spoken  of 
"the  essence  of  a  contract"  in  connection  with  time  tn  any  reported  case ; 
that  the  reported  cases  before  Thurlow  involving  the  question  do  not 
exceed  three,  and  that  there  is  no  record  of  Lord  Eldon,  having  before 
this  time  positively  taken  the  position  that  the  parties  could  make 
time  essential.  Lord  Eldon  again  asserts  that  time  may  be  of  the  essence 
of  the  contract  in  Boshm  v.  Wood,  i  J.  &  W.  419*  iSao^  4^0*  sayings 
"When  I  came  into  this  court  the  doctrine  was,  that  you  could  not 
make  time  the  essence  of  the  contract  I  attempted  to  overrule  it,  and 
I  hope  on  satisfactory  grounds."  Here  he  ignores  the  position  taken 
by  Lord  Loughborou^  see  supra  50  A.  L.  R.  (O.  S.),  645,  who  much 
more  than  Eldon  set  his  face  against  the  reported  position  of  Thurlow. 
Vice-Chancellor  Leach  in  Hudson  v.  Bartram,  3  Mad.  447,  1818^  447, 
gives  Lord  Eldon  the  credit  of  having  settled  the  long  doubt  whether 
time  could  be  made  of  the  essence  of  the  contract  This  much  is  un- 
doubtedly Lord  Eldon's  due.  Though  the  opinions  in  all  the  caaea 
quoted  are  dicta,  as  in  all  time  was  held  not  to  be  of  the  essence  of  the 
contract  before  the  court,  we  do  not  find  any  doubt  afler  1817  that 
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tract  before  him  in  which  he  could  be  induced  to  consider 
any  particular  time  for  the  plaintiff  to  fulfill  his  promises, 
as  esseitial  to  his  right  to  recover.  Thus  in  Levy  v.  Lindo, 
just  referred  to;**  he  says,  that  in  order  to  make  time 
of  the  essence  of  the  Contract  it  must  be  shown  to  be  so 
by  the  terms  of  the  contract.  Yet  what  terms  will  make 
time  of  the  essence  is  doubtful,  for  in  Boehm  v.  Wood,"  he 
said  he  did  ''not  find  a  single  special  word  .  .  making 
time  the  essence  of  the  contract,''**  though  the  contract  in 
that  case,  which  was  for  the  sale  of  an  estate,  provided 
"that  an  abstract  of  title  should  be  made  out  and  delivered 
by  the  tenth  of  August,''  and  ''that  the  conveyance  should 
be  executed  on  or  before  September  29."**  Two  years 
earlier  Vice-Chancellor  Leach,  in  Hudson  v.  Barfram,^^  had 
assumed,  that  where  a  time  was  fixed  for  the  payment  for 
an  assignment  of  a  lease,  and  the  contract  contained  an  ex- 
press provision  that  in  case  of  non-payment  the  lease  was  to 
be  void  and  a  penalty  paid  by  the  lessee,  time  was  of  the 
essence  of  the  contract;**  but  in  Reynolds  v.  Nelson,^ 
like  Lord  Eldon  in  Boehm  v.  Wood,  he  assumes  that  fixing 

time  may  be  made  the  essence  of  the  contract,  though  in  that 
year  such  a  doubt  was  intimated  by  Chief  Baron  Richards  in  Wmrdf  v. 
Jelfery,  4  Price,  294,  297. 

"3  Mer.  81,  1817.  84. 

"  I  J.  &  W.  419^  1820. 

■P.  422. 

"  On  September  29  the  defendant  needing  a  house  for  immediate  resi- 
dence repudiated  the  contract.  From  the  report  it  is  doubtful  whether 
on  September  29  the  plaintiff  could  or  could  not  have  made  a  good  title. 
If  he  could,  the  question  of  time  is  not  really  in  the  case,  and  the  part 
of  the  opinion  referred  to  is  dictum.  The  later  opinion,  delivered  on 
May  50,  1820  (see  page  422),  leaves  the  impression,  that  if  a  good  title 
could  then  be  made  specific  performance  would  be  granted.  Compare 
with  the  earlier  case  of  Paine  v.  Meller,  6  Ves.  349,  1801,  where  he 
intimates  that  the  vendee  can  terminate  the  contract  when  the  contract 
provides  that  the  money  shall  be  paid  and  the  convesrance  made  on  a 
given  day  and  on  that  day  a  good  title  cannot  be  made  out  Supra, 
note  9. 

"3  Mad.  440,  1818,  447. 

*^The  opinion  was  in  a  sense  dictum  as  he  held  the  provision  in 
regard  to  the  time  of  payment  had  been  waived. 

*6  Mad.  18,  1821,  26. 
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a  date  for  the  convejrance  in  a  contract  for  the  sale  of  real 
property  does  not  maJce  time  of  the  essence  of  the  contract^ 
In  the  cases  of  the  eighteenth  century  we  found  traces 
of  the  idea  that  the  situation  of  the  parties  or  the  nature  of 
the  subject  matter  should  have  a  bearing  on  the  legal  effect 
of  a  lapse  of  time.**  The  idea  reappears  in  the  first  quarter 
of  the  nineteenth  century,  in  the  thought  that  the  nature  of 
the  subject  matter  affects  the  question  whether  time  is  of 
the  essence  of  the  contract.  In  Levy  ▼.  Lindo,^  Lord 
Eldon  admitted  that  there  was  no  species  of  purchase 
where  time  could  with  more  reason  be  ccmsidered  of  the 
essence  of  the  contract,  than  in  the  case  of  a  purchase  of 
a  residence,**  though  in  the  later  case  of  Boehm  v.  Wood,^'^ 
he  takes  the  position,  that  unless  the  defendant  has  made 
time  of  the  essence  by  express  words,  he  cannot  say,  that  time 
is  of  the  essence  because  he  intended  to  use  the  land  pur- 
chased as  a  residence.  On  the  other  hand,  in  Whitby  v. 
Cottle,^  he  says :  "It  has  never  been  denied  that  the  prop- 
erty may  be  of  such  a  nature,  as  to  make  time  of  the  essence 
of  the  contract,  although  the  contract  does  not  contain  one 

*  See  also  for  a  similar  assertion  IVardg  y.  Jeff  try,  4  Price,  394,  1817, 
397,  per  Richards,  Chief  Baron.  In  the  next  reported  case,  Mcrs€  t. 
Merest,  6  Mad.  26,  1821,  Vice-Chancellor  Leach  apparently  takes  the 
position  that,  where  in  a  contract  of  sale  the  price  is  to  be  fibced  hy 
valuers  appointed  by  the  parties,  who  shall  report  on  or  before  a  cer* 
tain  day,  that  the  time  for  the  report  is  of  the  essence  of  the  contract 
At  least  he  is  reported  to  have  said  that,  "in  the  case  of  a  reference^ 
time  is  as  essential  in  equity  as  at  law."*  See  page  27.  The  matter  is 
dictum  as  the  defendant  in  the  case  before  him  had  prevented  the  valua- 
tion and  had  no  right  to  set  up  a  delay  arising  out  of  his  own  mis- 
conduct 

^  Hayes  V.  Caryll,  i  Bro.  P.  C.  ia6,  Tom.  Ed.  1702;  Newwum  r. 
Rogers,  4  Bro.  C  C.  39h  i793,  So  A.  L.  R.  (O.  S.),  640,  646,  647. 

"3  Merv.  81,  1817,  84. 

**  Before  this,  in  the  case  of  the  City  of  London  v.  Milford,  14  Vea. 
41,  1807,  58,  he  pointed  out,  that  there  was  great  di£Ference  in  the  effect 
of  a  default  in  notifying  the  landlord  of  a  desire  for  a  renewal  of  a 
lease,  where  the  lease  is  for  a  term  of  years  and  where  it  is  for  lives, 
the  presumption  being  that  greater  strictness  is  required  in  a  term  of 
years.  He  also  points  out  that  the  nature  of  the  subject  ''especially  a 
colliery''  might  make  a  difference. 

"  I  J.  &  W.  419,  1820,  422. 

■i  T.BlR.  78,  1823. 
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single  word  about  it."^*  Comparing  the  opinions  in  the  two 
cases,  they  may  be  said  to  indicate  a  belief,  that,  though  the 
situation  and  intention  of  one  of  the  parties  has  no  effect  on 
the  question  of  whether  time  is  of  the  essence  of  the  contract 
unless  it  is  so  made  by  express  terms,  the  nature  of  the  sub- 
ject of  the  contract,  apart  from  the  particular  use  intended 
by  the  purchaser,  has  an  important  bearing  on  the  ques- 
tion. Vice-Chancellor  Leach  lays  emphasis  on  the  last  men- 
tioned principle  in  Dolorei  v.  Rothschild.^  He  says: 
"Where  a  court  of  equity  holds  that  time  is  not  of  the 
essence  of  a  contract,  it  proceeds  upon  the  principle,  that, 
having  r^;ard  to  the  nature  of  the  subject,  time  is  imma- 
terial to  the  value,  and  is  urged  only  by  way  of  pretence  and 
evasion."  But  he  adds:  "That  principle  can  have  no 
application  where  the  subject  matter  of  the  contract  is 
stock,  which,  "from  the  nature  of  the  subject  ...  is 
exposed  to  daily  variation."*^ 

In  the  case  of  IVarde  v.  Jeffery,*^  before  referred  to, 
the  court  was  of  the  opinion  that  time  was  not  of  the 
essence  of  the  contract,  or  at  least  if  it  were  the  defendant 
had  waived  by  continuing  to  discuss  the  title  after  the 
alleged  time  for  completion.  In  this  case,  after  a  long 
course  of  negotiation,  the  defendant,  without  any  previous 

*P.  79.  The  case  was  a  contract  for  the  purchase  of  an  annuity. 
A  time  was  fixed  for  the  pajrment  of  the  purchase  money.  Whether 
time  was  of  the  essence  of  the  contract  or  not  was  not  finally  decided. 

'  I  Sim.  &  Stu.  590,  1824. 

^  Pp-  596^  S99-  The  case  before  him  was  not  exactly  a  sale  of  stock. 
The  plaintiff  had  had  an  option  to  purchase  stock  of  the  defendant, 
pft>Yided  he  paid  on  a  day  certain.  The  defendant  yoluntarily  extended 
the  time  when  the  option  could  be  taken  up.  The  plaintiff,  who  in  the 
case  sought  the  stock,  had  not  taken  up  the  option  even  on  the  day 
to  which  his  rifl^t  to  do  so  had  been  extended  The  bill  was  dis- 
missed. See  Parker  r.  Frith,  i  Sim  &  Stu.  199,  note,  1819,  for  a  case 
where  there  was  a  lease  of  an  iron  foundry,  and  a  delay  occurred  on  the 
put  of  the  vendor  of  the  lease  in  making  a  good  title,  the  delay  amount- 
ing to  about  nine  months.  The  vice  chancellor  "considering  the  object 
of  the  agreement"  refused  to  direct  a  specific  performance.  In  Wright 
V.  Howard,  i  Sim.  &  Stu.  190, 1823,  305,  he  refuses  to  make  "any  general 
declaration  as  to  the  distinction  between  land  contracted  for  as  mere 
property  and  land  contracted  for  with  a  view  to  be  used  for  a  com- 
mefdal  establishment" 

'4  Pricey  394,  iSiy.    Ant^  note  as 
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notice,  declared  the  contract  off.  This  the  court  held  he 
could  not  do.**  This  case  would  seem  to  hold,  that  where 
the  time  of  completion  has  not  been  made  by  the  parties 
to  the  contract  an  essential  element,  or  having  been  so  made, 
it  has  been  waived,  one  of  the  parties,  without  the  consent 
of  the  other,  cannot  insist  on  any  particular  time  of  com- 
pletion.  Yet  Vice-Chancellor  Leach,  discussing  this  subject, 
in  Reynolds  v.  Nelson,^^  refuses  to  decide  whether,  when 
time  was  not  of  the  essence  of  a  contract,  it  can  be  made 
essential  by  one  of  the  parties  giving  notice  to  the  other  to 
complete  on  a  particular  day.*^  The  cases  during  the 
period  under  discussion  therefore,  may  be  said  to  have 
done  no  more  than  raise  this  interesting  and  important 
question. 

It  remains  to  mention  but  two  other  ideas  or  principles 
in  relation  to  our  subject  found  in  the  cases  of  the  period 
under  discussion.  One  is  announced  by  Lord  Redesdale; 
namely,  that  the  failure  of  a  person  in  possession  of  prop- 
erty for  which  he  has  paid,  to  demand  a  formal  conveyance 
for  an  indefinite  time  does  not  deprive  him  of  a  ri^t  to 
seek  such  conveyance.**   The  other  principle  is,  that  when 

•P.  agS. 

"^t  Mad.  18,  1821. 

*  P.  36.  In  the  case  before  him  the  court  thought  that  time  was  not 
originally  of  the  essence  of  the  contract  The  vendor  notified  the  imr- 
chaser  that  if  he  did  not  complete  by  a  day  named  he  would  consider 
him  as  refusing  to  perform  his  agreement  Leach,  V.  C,  thought  that 
this  was  not  a  notification  that  the  vendor  in  case  of  the  vendee's  non- 
settlement  would  then  regard  the  contract  as  terminated.  In  Stewart 
V.  Smiik,  6  Hare,  222,  note,  1824,  the  defendant  having  abandoned 
the  contract  (apparently  he  was  justified  in  so  doing  owing  to  vendor's 
delay  and  the  state  of  the  title)  signified  his  willingness  to  go  on 
provided  title  could  be  made  immediately.  In  this  case  Vice  Chancellor 
Leach  of  course  regarded  immediate  completion  as  essential.  Prom 
the  final  sentence  of  his  opinion,  however,  it  might  be  inferred  that  one 
party  by  specifying  a  time  for  completion*  even  after  the  contract  had 
been  entered  into,  could  make  time  essential.    See  page  223. 

•  Crofton  V.  Ormsby,  2  Sch-  &  Let  583,  1806,  602,  603.  Where  the 
purchaser  is  in  possession  and  fails  to  o£Fer  to  pay  the  purchase  money 
until  long  after  the  time  stipulated,  his  laches  may  of  course  defeat  his 
right  to  specific  performance;  see  as  an  example,  Alley  r.  Deschamps, 
13  Ves.  225,  1806,  where  the  purchaser  was  let  into  possession  in  1797, 
promising  to  pay  the  purchase  money  in  two,  four  and  six  years.    He 
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the  failure  of  the  plaintiff  to  complete  his  promise  on  time 
is  due  to  an  act  of  the  defendant,  the  defendant  cannot  set 
up  the  delay.*'' 

A  striking  circumstance  in  relation  to  this  period  is  that 
practically  nothing  is  said  of  the  possibility  of  treating  time 
as  an  element  of  the  contract  the  breach  of  which  can  be 
compensated  by  the  payment  of  money  damages  by  the 
defaulting  party,  though  this  was  the  period  in  which  the 
practice  of  giving  specific  performance  with  compensa- 
tion to  the  defendant  for  the  inability  of  the  plaintiff  to 
perform  all  his  promises,  was  first  recognized.^ 

To  compare  for  a  moment  the  cases  of  the  period  we 
have  just  discussed  with  those  of  the  eighteenth  century. 
In  the  earlier  cases,  down  to  and  including  the  time  of 
Lord  ThurloWy  we  find  dominant  the  thought  that  time 
may  be  disregarded  by  a  court  of  chancery,  even  though  the 
parties  intended  it  to  be  an  element  of  the  contract.  The 
reaction  from  this  position  is  found  in  the  decisions  of  Lord 
Loughborough,  who  would  treat  provisions  in  regard  to 
time  in  a  contract  like  provisions  in  regard  to  anything 
else.    Lord  Eldon,  by  his  emphasis  on  the  idea  that  the 


never  paid  anything  except  the  first  deposit,  and  in  1800  became  a 
baidcmpt  The  bill  was  brought  in  1803  by  his  assignees.  Erskine»  C, 
dismissed  the  bill  without  any  real  discussion.  Nothing  is  said  about 
the  payment  of  interest  as  compensation  for  the  delay.  There  was  no 
excuse  for  the  delay  except  that  the  purchaser  lacked  the  necessary 
funds. 

"Suted  by  Vice  Chancellor  Leach  in  Morse  v.  Merest,  6  Mad.  26, 
1821,  27. 

*As  early  as  the  case  of  Vernon  v.  Stephens,  2  P.  Wms.  66,  1722, 
the  thought  was  advanced  that  interest  was  always  compensation  for  the 
non-payment  of  money  on  time.  (50  A.  L.  R.  [O.  S.],  642.)  This 
was  denied  by  Lord  Loughborough  in  Newman  v.  Rogers,  4  Bro.  C.  C. 
391,  1793  (so  A.  L.  R.,  646).  In  Omerod  v.  Hardman,  5  Ves.  7^*  1801, 
732,  Justice  Giambre  said  that  compensation  could  be  given  for  the 
non-delivery  of  possession  at  the  time  stipulated.  (50  A.  L.  R.  [O.  S.], 
651.)  Sir  William  Grant  makes  a  similar  suggestion  in  Dyer  v.  Har- 
Wre»€,  10  Ves.  505,  1805,  50B.  As  far  as  the  writer  is  aware  there  is  no 
other  mention  of  the  subject  during  Lord  Eldon's  time.  We  do  not 
even  find  it  discussed  in  a  case  like  Alley  v.  Eheschamps,  13  Ves. 
225,  1806,  where  there  was  delay  on  the  part  of  the^  plaintiff  in  the 
payment  of  the  purchase  price,  and  the  defendant  was  in  possession. 
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question  to  be  decided  is  always  whether  time  is  the  essence 
of  the  contract  before  the  court,  and  even  by  his  repeated 
express  recognition  of  the  fact  that  provisions  in  r^^ard  to 
time  may  be  waived  by  the  parties,  changes  the  whole  point 
of  view  from  that  which  would  ask  ^^What  provisions  of 
the  contract  in  regard  to  time  may  we  disr^^ard?"  to 
'"What  is  the  real  intention  of  the  parties  in  r^^rd  to 
time?  How  much  importance  did  they  attach  to  it?*' 
This  change  in  the  method  of  examining  the  cases  pre- 
sented marks  a  real  advance.  That  Lord  Eldon  himsdC 
strongly  reacted  to  the  feeling  that  time,  at  least  in  contracts 
respecting  the  sale  of  real  estate,  was  of  litle  importance 
cannot  be  questioned.  Looked  at  merely  from  the  facts  of 
the  cases  before  him  and  his  decisions,  the  period  would 
appear  to  represent  considerable  disr^^ard  of  stipulations 
in  respect  to  time.  This  effect  is  in  part  neutralized  by  the 
repeated  statement,  that  the  parties  might  have  provided 
for  the  exact  fulfillment  of  the  condition  in  respect  to  time. 
The  employment  of  the  word  "essence"  was  in  a  sense 
unfortunate.  The  term  "of  the  essence  of  a  contract''  is 
not  clear.  In  relation  to  time  it  may  mean  merely  that  time 
is  part  of  the  contract.  If  this  is  the  intended  meaning,  the 
statement,  "that  time  is  part  of  the  contract,''  would  be 
less  liable  to  be  misunderstood.  For  the  term  "of  the 
essence  of  the  contract"  may  also  mean,  that  there  are  two 
kinds  of  provisions  in  contracts,  the  essential  and  the 
non-essential,  the  inference  being  that  a  court  of  equity 
will  disregard  the  non-essential.  Yet  the  very  possibility 
of  taking  one  or  both  of  these  meanings  from  the  expres- 
sion, well  suited  the  mental  attitude  of  Lord  Eldon.  He 
saw  clearly  that  what  should  be  ascertained  was  the  impor- 
tance to  the  parties  of  the  element  of  time.  To  him  this 
perception  was  sufficient.  It  was  not  a  need  of  his  intellect 
that  he  should  analyze  his  own  point  of  view  to  determine, 
whether  he  was  really  trying  to  ascertain  whether  time  was 
part  of  the  contract,  or  admitting  it  to  be  part,  an  important 
part.  In  nine  cases  out  of  ten  the  result  would  be  the  same. 
The  very  lack  of  entire  clearness  in  the  expression  reflected 
the  lack  of  logical  or  orderly  analysis  characteristic  of  the 
great  Chancellor.     The  expression  served   to  direct  the 
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attention  to  the  fact  that  the  real  intention  of  the  parties 
in  respect  to  time  ivas  the  problem  which  the  courts  had 
to  solve,  and  for  Lord  Kldon  that  was  enough. 

In  the  next  paper  I  hope  to  conclude  the  examination  of 
the  English  cases. 

William  Draper  Lewis. 


THE  GERMAN  CIVIL  CODE. 
{Part  II.) 

Form,  Substance,  Application. 

One  is  much  impressed  upon  a  cursory  reading  of  the 
whole  work  by  the  scope  of  its  general  divisions,  absence 
of  repetition,  and  omission  of  provisions  relating  to  public 
law  and  judicial  procedure  noticeable  in  other  great  codes. 
Some  groupings  of  subjects,  however,  seem  illogical  and 
confusing. 

There  are  five  books:  I,  General  Provisions;  II,  Obliga- 
tions; III,  Rights  in  Rem;  IV,  Rights  of  Family;  and  V, 
Successions;  each  being  divided  into  sections  which  are  in 
their  turn  subdivided  into  titles,  the  whole  Code,  however, 
containing  two  thousand  and  three  hundred  and  eighty-five 
articles  consecutively  numbered  without  regard  to  book, 
section  or  title. 

Book  No.  I,  General  Provisions. 
(AUgetneiner  Theil.) 

This  embraces  Articles  1-240,  and  is  intended  to  be 
declaratory  of  certain  principles  and  explanatory  of  terms 
used  in  the  other  books.    It  is  divided  into  seven  sections : 

Persons,  Things,  Juridic  Acts,  Computation  of  Time, 
Prescription,  Rights  of  Defence  and  Reprisal  and  Surety- 
ship.  Under  Persons,  while  majority  is  fixed  at  twenty- 
one  years  of  age  a  minor  may  be  judicially  declared  of 
full  age  at  eighteen  years  if  he  consent  and  it  serve  his 
interests  (Arts.  2-5).  There  is  also  among  the  provisions 
for  judicial  declaration  of  incapacity  the  cause  of  prodi- 
gality, exposing  one's  family  to  poverty,  so  familiar  to 
European  lawyers  (Art.  6).  Domicile,  under  this  same 
section  is  treated  with  unwonted  liberality.  Article  7  pro- 
vides that  wherever  a  man  fixes  his  dwelling  place  shall  be 
his  domicile,  but  he  may  have  many  such.  "Der  WohnsUs 
kann  gleichseitig  an  mehreren  Orten  hestehen."  This  was 
a  principle  of  the  ancient  laws  of  many  German  states. 

Absence,  the  subject  of  so  much  anterior  ''particular*' 
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legislation,  is  made  the  basis  of  a  judicial  declaration  of 
decease  after  ten  years  upon  certain  conditions  as  to  age 
and  occupation  minutely  set  out  in  Arts.  13-20  which  also 
incidentally  close  debate  on  the  presumption  of  survival  by 
declaring  that  when  many  persons  perish  in  one  catastrophe 
it  is  presumed  that  they  all  died  at  the  same  moment. 
"Sind  Mehrere  in  einer  gemeinsamen  Gefahr  umgekom- 
men,  so  wird  vermuthet  dass  sie  gleichzeitig  gestorben 
seien"  (Art.  20). 

A  peculiarity  is  noticeable  under  the  title  '']\x<^\c\dX  Per- 
sons" in  that  associations  having  intellectual,  moral,  social, 
political  or  religious  objects  are  considered  at  length,  while 
those  organized  for  profit  are  largely  relegated  to  the  G)m- 
mercial  Law  or  the  Public  Law  so  far  as  concerns  their 
formation. 

The  Articles  21-88,  together  with  Articles  705-740,  in 
the  Book  on  Obligations  present  the  divers  systems  of 
combinations  covered  by  our  law  of  corporations,  partner- 
ships and  associations.  So  varied,  however,  are  the  Ger- 
man conceptions  of  the  methods  and  aims  of  allegations 
of  men  and  capital  and  so  complex,  contradictory  and  con- 
fusing do  they  appear  without  minute  and  painstaking 
study  that  few  foreigners  would  hazard  an  explanation  of 
"corporate  entity"  under  this  Code.  Indeed,  some  Con- 
tinental writers  affirm  that  many  practising  Doctors  of 
Law  in  Germany  would  not  attempt  it.  This  situation 
arose  from  the  unfortunate  diversity  of  the  sources  of  law 
by  which  the  compilers  of  the  Code  were  seriously  hin- 
dered, coupled  with  two  other  forces.  The  States  desired 
to  control  corporations  from  the  police  and  taxation  stand- 
points, while  the  commercial,  industrial  and  socialistic  ele- 
ments strove  for  unhampered  freedom  of  association.  The 
effort  to  meet  all  requirements  resulted  in  a  departure  from 
general  principles  and  the  adoption  of  a  mass  of  administra- 
tive details.  The  leading  features  are,  first,  a  division  of 
all  aggregations  of  men  or  capital  into  those  which  have 
corporate  entity  and  those  which  have  no  recognition  iff 
law  apart  from  the  component  individuals  personally.  The 
former  may  be  given  life  by  letters-patent,  by  govern- 
mental sanction   through  general  laws   requiring  assur- 


l6  THE  GERMAN   CIVIL  aH>E. 

ances  of  protection  of  the  interests  of  third  parties,  and  by 
tacit  consent  of  the  authorities  through  registration  of  the 
articles  of  association  where  the  whole  public  is  not  inter- 
ested. The  latter  most  nearly  resemble  our  incorporated 
associations,  but  are  "regulated"  and  diversified  to  a  degree 
unheard  of  in  this  country.  All  classes  are  likewise  sub- 
ject to  propriety  of  purpose  and  method.  To  cover  the 
whole  field  one  must  invade  the  Public  Law,  the  Commer- 
cial Law,  the  Judicial  System,  litigious  and  voluntary,  and 
the  Administrative  Law  of  both  the  Federal  and  the  State 
Governments. 

Under  Things,  considered  from  the  definition  standpoint, 
in  Articles  90-103  it  becomes  apparent  that  no  distinction 
between  real  and  personal  property  is  recognized.  The 
word  sachen  is  used  in  the  corporeal  sense.  When  a  right 
is  the  subject  the  word  gegenstand  is  used.  The  only  excep- 
tion seems  to  be  in  Article  1,551  relating  to  Marriage  Por- 
tions. 

The  G>de  abandons  the  definition  of  res  extra  commer-^ 
cium,  and  leaves  res  sacra  ei  religiosm  and  public  things  to 
Public  Law  and  the  Reserved  Powers  of  the  States. 

The  section  of  Juridic  Acts  contains  a  doctrine  that  who- 
ever suffers  by  reason  of  fraud,  accident  or  mistake  even 
constructive  or  where  the  results  arise  by  farce  major, 
is  entitled  to  damages  from  the  original  mover.  The 
lack  of  actual  fault  appeared  as  an  exception  in  the  Project 
of  the  Code  but  was  stricken  out  by  the  followers  of  the 
theory  of  Jhering  in  his  culpa  in  contrahendo  (Arts.  116- 

123). 

In  defining  and  r^[ulating  contractual  ability  (Arts.  145- 
185)  a  distinction  is  made  between  the  formal  compact  which 
gives  rise  to  original  rights,  called  a  contract  {vertrag)  and 
an  agreement  to  establish,  alter  or  renew  existing  rights, 
called  a  convention  {einigung).  The  latter  usually  relates 
to  some  landed  interest,  and  is  generally  required  to  be 
registered  before  taking  full  effect. 

Under  Verjahrung  (Arts.  194-225)  limitations  of 
actions  are  fixed  with  apparently  useless  particularity. 
After  announcing  thirty  years  as  a  general  limitation,  spe- 
cial provision  is  made  for  the  outlawry  after  two  years,  of 
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seventeen  kinds  of  indebtedness  founded  upon  mercantile 
transactions,  relations  of  master  and  servant,  etc.  Then 
the  term  of  four  jrears  is  fixed  for  arrears  of  interest, 
rentals,  etc.  By  what  seems  an  oversight  the  limita- 
tion for  torts  is  not  given  in  this  Book,  but  is  inserted 
under  the  title  of  that  subject  and  by  Article  852  is  fixed 
at  three  years.  The  provision  is  worthy  of  special  men- 
tion. The  right  of  action  is  extinguished  in  any  event 
under  the  general  limitation  of  thirty  years  (Art.  195), 
but  also  at  the  end  of  three  years  from  the  moment  when 
the  person  injured  ascertains  the  damage  and  who  com- 
mitted the  wrong.  "Der  Anspruch  auf  Ersatz  des  aus 
emer  unerlaubten  Handlung  entstandenen  Schadens  ver^ 
jakrt  in  drei  Jahren  von  dem  Zeitpunkt  an,  in  welchem  der 
Verleizte  von  dem  Schaden  und  der  Person  des  ErsaiM- 
pfiichtigen  Kenntniss  erlangt,  ohne  ROcksichi  auf  diese 
Kenntniss  in  dreissig  Jahren  von  der  Begehung  der  Hand^ 
lung  an''  (Art.  852). 

The  old  spirit  of  private  war  and  individual  freedom  is 
plainly  perceptible  in  the  provisions  for  personal  defence  of 
property  and  right  to  retake  the  same  notwithstanding  the 
modem  polish  of  language  and  limitation  of  the  powers. 
Ten  centuries  of  the  history  of  Germany  are  stamped  upon 
those  placid  sentences  (Arts.  226-231).  Note  the  mild 
injunction  in  Article  230:  "Die  Selbsthiilfe  darf  nicht 
wetter  gehen,  als  zur  Abwendung  der  Gefahr  erforderlick 
istr 

A  feature  under  the  title  of  Suretyship  (Arts.  232-240) 
wherein  are  merely  designated  the  kinds  of  security  accept- 
able shows  that  whenever  possible  the  Fatherland  was 
viewed  only  as  one  great  whole.  It  is  provided  {inter 
aHa)  that  security  may  be  entered  by  pledging  the  obliga- 
tions of  the  Empire  or  by  mortgage  upon  land  or  the  issues 
of  land  situated  anywhere  in  Germany. 

Book  No.  II,  Obligations. 

(Recht  der  Schuldverhaltnisse.) 

This  b^;ins  with  Article  241  and  ends  with  Article  853 
covering  the  seven  sections  into  which  this  Book  is  also 
divided. 


1 8  THE   GERMAN   CIVIL  CODE. 

It  is  significant  that  there  is  no  definition  of  an  obliga- 
tion. There  is  also  a  recognition  of  the  natural  law,  but 
without  so  declaring.  These  two  facts  indicate  the  force 
of  the  criticism  which  met  the  original  Project  of  the 
Code  when  the  Bundesrath,  in  1888,  decided  to  submit  it 
to  the  whole  of  Germany  for  suggestions.  It  will  be  re- 
called that  able  men  attacked  it  for  its  Romanism  and 
general  doctrinarianism.  There  still  existed  embers  of  the 
old  controversy  between  Savigny  and  Thibaut.  The  result 
was  this  absence  both  of  the  Civil  Law  definition  and  any 
expressed  recognition  of  the  Natural  Law  School.  Nor 
was  this  abandonment  of  the  Roman  Law  merely  formal. 
It  is  distinctly  announced  that  obligations  are  not  neces- 
sarily founded  upon  a  consideration  capable  of  pecuniary 
measurement.  Taken  altogether  the  provisions  are  a  mix- 
ture of  all  known  incidents  of  contractual  relations  with 
new  ideas  bom  of  the  multitudinous  transactions  of  modern 
life,  but,  withal,  singularly  comprehensive  and  supple. 

While  many  provisions  are  peculiar  to  European  legis- 
lation, such  as  the  prohibition  upon  alienation  of  that 
part  of  one's  expectancy  which  the  law  reserves  for 
him  out  of  a  parent's  estate,  there  are  many  other  r^^a- 
tions,  such  as  requiring  conveyances  of  lands  to  be  written 
and  recorded  and  the  duty  to  give  z  written  receipt  when 
demanded,  that  indicate  how  carefully  all  details  were  con- 
sidered. Article  409,  providing  that  a  notice  of  assignment 
by  the  assignor  shall  be  sufficient,  indicates  a  practical 
spirit.  There  is  also  a  recognition  of  the  principle  that  the 
mere  happening  of  the  event  or  arrival  of  the  time  stipu- 
lated places  the  debtor  in  mora,  that  is,  that  the  fact  or  the 
time  itself  is  notice.  In  Article  422  it  is  declared  that  a 
joint  debtor  cannot  set  off  a  separate  debt  owing  to  his 
co-debtor. 

There  is  an  unusual  power  given  to  contracting  parties 
by  Article  477,  permitting  them  to  fix  the  limitation  of 
action  for  default  in  the  sale  of  property,  also  fixing,  in  the 
silence  of  the  contract,  six  months  as  to  movable  property 
and  one  year  when  it  concerns  land. 

Sales  (Arts.  481-515),  under  which  minute  regulations 
concerning  price,  quality,  acceptance,  deceit,  rescission  and 
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damages  for  breach  of  contract  are  given  so  carefully 
would  seem  to  be  too  much  the  subject  of  definition  to  be 
permanent.  The  general  principles  of  vendor  and  vendee 
as  announced  are  a  composite  of  the  Roman  Law,  the  ancient 
customary  laws  established  at  cattle  markets  and  the  de- 
mands of  modem  commerce. 

The  title  of  Donations  (Arts.  516-534)  carries  forward 
the  Roman  Law  as  in  other  Codes  where  a  legal  "reserve" 
in  favor  of  certain  heirs  limits  the  power  of  alienation. 
The  subject  is  somewhat  broadened  by  Article  528  which 
declares  that  if  after  the  execution  of  the  donation  the- 
donator  become  unable  to  meet  the  needs  of  his  rank  and 
cannot  fulfill  his  obligations  to  support  his  parents,  his  wife 
or  his  eX'Wife,  then  the  donataire  must  restore  the  gift  as 
"an  enrichment  without  cause."  It  will  be  observed  that  no 
element  of  fraud,  over-reaching  or  other  vice  of  the  gift 
itself  enters  into  this  provision  which  seems  to  be  entirely 
founded  upon  public  policy. 

Our  law  of  Landlord  and  Tenant  is  covered  by  the  title 
''Miethe-Pachi"  (Arts.  535-597).  The  principles  of  the 
Common  Law  of  England  are  here  so  manifest  that  no 
argument  is  necessary  to  establish  a  common  origin  in  the 
feudal  system.  While  other  parts  of  the  Code  are  drawn 
from  divers  sources,  when  those  relating  to  land  are  con- 
sidered, the  force  of  the  early  Saxon  feudality  cannot  be 
Ofverlooked  for  a  moment. 

There  are,  however,  some  departures  from  the  Common 
Law.  For  example,  after  the  question  of  the  right  to 
sublet  had  been  well  discussed  the  provision  against  it  con- 
tained in  the  Prussian  Landrecht  was  adopted.  ''Der  Mie- 
ther  ist  ohne  die  Erlaubniss  des  Vermiethers  nicht  herechtigi, 
den  Gebrauch  der  gemietheten  Sache  einem  Dritten  zu 
uberlassen,  insbesoHdere  die  Sache  weiter  zu  vermiethen" 
(Art.  549).  There  can  be  no  confusion  about  "holding 
over  under  the  same  terms,"  because  by  Article  557  if  the 
tenant  remain  in  possession  after  term  expires,  he  must  pay 
proportionally  and  that  "without  prejudice  to  the  most 
ample  damages  if  any  have  been  suffered."  In  the  absence 
of  specific  contract  the  period  of  payment  fixes  the  term  and 
the  length  of  notice  of  an  intention  to  surrender  the  prem- 
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ises,  except  that  in  any  such  tenancy  notice  may  be  given 
not  later  than  the  third  day  of  any  quarter  of  an  intention 
to  vacate  at  the  end  of  that  quarter.  If  payable  by  the 
month  notice  must  be  given  not  later  than  the  fifteenth  day 
of  the  final  month ;  if  by  the  week  notice  must  not  be  later 
than  the  first  day  of  the  calendar  week,  and  if  by  the  day 
notice  must  be  given  the  preceding  day  (Art.  565).  All 
leases  for  more  than  a  year  must  be  in  writing,  otherwise 
it  is  considered  to  be  an  ^'undetermined''  letting  and  sub- 
ject to  the  previous  article  (Art.  566).  Artide  571  is 
rather  radical:  if  the  landlord  sell  the  premises  with  the 
tenant  in  possession  the  grantee  takes  subject  to  the  lease 
yet  if  he  fail  to  keep  its  conditions  the  grantor  can  also  be 
held  liable  by  the  tenant.  There  is  a  distinction  made  be- 
tween ordinary  lettings  and  farm  leases.  In  the  former  the 
landlord  is  bound  to  repair;  in  the  latter  that  duty  is  on  the 
tenant.  The  provisions  respecting  farm  tenancy  are  minute 
and  numerous  (Arts.  581-597).  They  are  drawn  principally 
from  the  Prussian  Landrecht,  the  Saxon  Code  of  1868 
and  the  Austrian  Code  of  181 1. 

The  principles  of  Hiring,  Lending,  Services,  Specific 
Undertakings,  Rewards,  Mandates  and  Bailments  (Arts. 
598-700),  are  not  far  removed  from  the  Roman  Law, 
except  those  under  Specific  Undertakings  which  r^^ate 
matters  like  our  repairs  to  chattels  and  our  building  con- 
tracts. By  Articles  647  and  648  the  contractor  is  given 
rights  of  lien  upon  the  thing  repaired  or  the  buildii^  con-' 
structed.  It  may  not  be  amiss  to  also  mention  Article  656 
(under  Contracts  of  Brokerage),  which  says  that  a  promise 
to  pay  for  bringing  about  a  marriage,  raises  no  ItgaH  obliga- 
tion. Under  the  head  of  Bailments  may  be  mentioned  the 
responsibility  of  inn-keepers  (Arts.  701-704).  Hotel  pro- 
prietors are  responsible  for  ''the  loss  of  and  injury  to"  the 
goods  brought  by  the  guest,  unless  the  loss  be  caused  by  the 
guest  himself,  his  companion,  some  person  he  has  brought 
to  the  hotel  temporarily,  the  nature  of  the  goods  or  a  force 
major.  This  liability  cannot  be  evaded  by  any  notice  to 
the  contrary  (Art.  701).  The  proprietor  on  the  other  hand 
has  a  lien  for  lodging  and  other  things  supplied  for  the 
^'satisfaction  of  the  needs"  of  the  guest  (Art  704). 
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The  title  of  Societies  (Arts.  705-740)  covers  practically 
unincorporated  associations  or  those  aggr^^tions  lacking 
formal  recognition  as  juridical  persons.  They  have  quite  a 
limited  field  in  view  of  other  provisions  and  this  part  of 
the  Gxie  seems  to  be  an  endeavor  to  regulate  all  organiza- 
tions that  by  accident,  informality  or  intent  have  failed  to 
come  within  the  laws  governing  corporations  and  limited 
copartnerships.  Mention  has  already  been  made  of  them 
in  the  notes  on  Book  I. 

Obligations  arising  out  of  Gambling  and  Betting  cannot 
be  enforced,  unless  the  principle  condictio  obturpem  causam 
can  be  applied  (Art.  76^)  and  marginal  dealings  in  stocks 
or  merchandise  are  specifically  under  ban  (Art.  764). 

Suretyship  and  Guaranty  are  defined  and  enforced  with- 
out express  distinction  and  with  effects  not  much  differing 
from  both  in  our  own  laws.  The  surety  under  some  circum* 
stances  becomes  liable  as  the  principal  debtor  but  otherwise 
has  a  right  to  insist  upon  prior  recovery  against  the 
defaulter  (Art.  773). 

The  titles  of  Assignments  and  Private  Negotiable  Obli- 
gations (Arts.  783-808)  are  so  identified  with  the  whole 
body  of  Commercial  Law  that  any  consideration  of  these 
particular  clauses  would  be  unsatisfactory  and  incomplete 
without  referring  to  matters  beyond  the  scope  of  this  paper. 
It  may  be  well  to  say,  however,  that  both  treat  of  subjects 
so  absolutely  modem  that  they  never  came  within  even  the 
great  foresight  of  Lord  Mansfield  when  he  "received"  the 
Law  Merchant  into  English  jurisprudence.  While  great  con- 
sistency marks  the  efforts  to  make  this  branch  a  complete 
body  of  purely  substantive  private  law,  a  lapse  into  procwiure 
docs  occur  in  places.  The  Article  809  provides  for  an  action 
€ui  exhihendum  by  declaring  that  whoever  has  a  right  relative 
to  a  thing  in  the  possession  of  another  and  wishes  to  assure 
himself  of  that  right  may  compel  the  possessor  to  permit  an 
inspection.  This  relates  to  title  papers  and  all  documentary 
evidence  as  well  as  to  the  disputed  thing  (sache)  itself. 

One  of  the  most  unique  and  interesting  titles  of  the  whole 
Code  is  that  of  Enrichment  without  Cause  (Ungerechtfer- 
tigie  Bereicherung) ,  wherein  it  is  declared  that  whoever 
obtains  without  judicial  proceeding  something  at  the  ex- 
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pense  or  to  the  detriment  of  another  shall  be  under  obliga- 
tion to  restore  it  (Art  812).  This  is  not  founded  exclu- 
sively upon  fraud,  accident  or  mistake,  but  is  a  means  of 
controlling  the  individual  under  the  theory  of  paternal  gov- 
ernment Its  principle  and  details  of  application  have  the 
support  of  divers  ancient  Germanic  laws.  The  receiver  is 
entitled  to  reimbursement  for  expenses  unless  fraud  was  in 
the  transaction,  in  which  event  the  acquired  thing,  together 
with  all  of  its  increase,  is  confiscated  for  the  benefit  of  the 
injured  party.  The  scope  of  the  measure  is  best  revealed 
by  other  articles  giving  it  special  applicability.  Article  323 
applies  it  where  a  thing  has  passed  by  contract  and  after- 
wards a  defect  develops  which  must  have  existed  before 
but  was  unknown  to  the  vendee  and  injures  his  bargain. 
Article  516  makes  donations,  as  mentioned  in  considering 
that  section,  subject  to  restoration  in  case  of  the  indigence 
of  the  donator.  By  Article  543  a  landlord  who  has  received 
rent  in  advance  and  sells  before  the  expiration  of  the  time 
covered  by  the  payment,  must  restore  it.  Under  Article 
628  a  servant  who  has  received  wages  in  advance  and  the 
ending  of  the  employment  happens  by  some  unforeseen 
event  must  make  return  beyond  the  time  of  actual  service. 
Similar  applications  of  the  principle  can  be  found  concern* 
ing  agency  (Art.  684),  torts  (Art.  852),  charges  on  land 
(Art.  951),  treasure-trove  (Art.  977),  marriage  (Arts. 
i,30i»  i»399»  i»455)»  and  decedent's  debts  (Art.  1,973)- 

The  title  of  Unlawful  Acts  (Unerhubte  Handlungen) 
embraces  our  general  doctrine  of  torts  and  more  (Arts.  823- 
853)-  Contrary  to  the  Roman  Law  reparation  is  not  lim- 
ited to  damage  caused  by  specific  acts,  but  a  general  prin- 
ciple is  established  that  liability  to  compensate  shall  follow 
the  commission  of  any  act  forbidden  by  law,  which  is 
applied  upon  the  fundamental  idea  that  there  is  no  liability 
without  personal  fault.  These  two  points  are  elaborated  in 
the  several  articles  with  a  precision  that  leaves  no  room  for 
judges  to  speculate  upon  quasi-^ilits  or  prestunptions  of  neg- 
ligence. These  twenty  articles  constitute  the  most  concise 
expression  of  the  whole  field  of  generally  accepted  modem 
neglif^ence  law  that  can  be  found  in  the  world  to-day. 

"Whoever  wilfully  or  negligently  injures  the  life,  body, 
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liberty,  property  or  any  other  right  of  another  is  liable  to 
the  latter  to  repair  the  damage  caused.  The  same  obliga* 
tion  is  upon  whoever  transgresses  a  law  which  protects 
another"  (Art.  823). 

Notwithstanding  the  interesting  features  of  this  part, 
space  permits  mention  of  but  a  few  points.  The  specific 
articles  relate  to  Defamation,  Seduction,  Good  Morals, 
Irresponsibles  (unconscious,  insane,  minors,  deaf-mutes). 
Responsibility  without  Fault  (where  those  under  preceding 
head  may  be  held  in  their  property  "where  equity  demands 
an  indemnity"  provided  it  will  not  cause  indigence),  Abet- 
tors, Master  and  Servant,  Guardians  of  Irresponsibles, 
Animals,  Hunting  Rights,  Owners  of  Buildings,  Public 
Officials,  Joint  Liability  (providing  for  contribution  between 
joint  tort-feasors),  Support  (providing  for  a  verdict  of 
secured  income  instead  of  gross  sum),  Interested  Third 
Parties  where  Death  Ensues,  Lost  Services,  Contributory 
Negligence  (considered  only  in  mitigation  of  damages  in 
both  cases  of  injury  and  of  death).  Limitation  of  Actions 
(three  years  from  time  the  damage  and  its  author  are  dis- 
covered and  thirty  years  in  any  event). 

Book  No.  Ill,  Rights  in  Rem. 
(Sachenrecht.) 

With  nine  sections  covering  Articles  854-1,296  we  have 
pronounced  amalgamation  of  the  Roman  and  the  ancient 
Feudal  Laws  together  with  features  of  proprietary  rights 
founded  upon  the  most  recent  social  conditions. 

The  word  sack  is  used  about  as  we  use  the  word  property 
in  general  parlance  and  may  relate  to  real  estate  or  to 
chattels. 

Two  principles,  are  made  common  to  all  property:  i. 
The  recording  of  a  deed  raises  a  legal  presumption  of  owner- 
ship of  real  estate  and  possession  of  chattels  supports  a  like 
presumption.  2.  A  bona  fide  purchaser  is  not  bound  to 
look  beyond  the  record. 

The  first  section  is  devoted  to  Possession,  and  is  remark- 
able as  having  been  the  occasion  of  unusual  discussion 
and  radical  change  at  the  last  moment. 
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It  establishes  the  right  of  property  upon  "the  acquisi- 
tion of  power  over  it"  aside  from  the  will  to  acquire,  con- 
trary to  the  theory  of  the  Roman  Law  as  well  as  that  in  most 
of  the  ancient  German  states.  It  is  worthy  of  note  that  the 
theory  of  Savigny  was  partially  adopted  despite  the  earnest 
and  learned  protest  of  Jhering  whose  powerful  artide  on 
''Corpus  Possessionis"  was  virtually  hurled  at  the  Reichs- 
tag on  the  eve  of  the  adoption  of  the  Code.  The  primitive 
Project  had  retained  the  classical  ''corpus  et  animu^^  but  a 
broader  ground  was  adopted: 

"The  possession  of  property  is  the  acquirement  of  power 
m  fact  over  the  same"  (Art.  854) • 

As  to  real  estate,  the  feudality  reappears  through  pro- 
visions for  practically  all  the  limited  estates  known  to  the 
English  Common  Law. 

The  absolute  effect  given  to  the  act  of  recording  is  greater 
than  in  this  country,  because  the  obligation  to  record  is  en- 
forced as  a  police  regulation  while  necessary  also  for  the 
protection  of  purchasers.  The  right  of  property  in  nearly 
every  state  is  founded  upon  the  organized  "Grundbuckf'  or 
Land  Registry  Office  which  maintains  a  practical  civil 
history  of  every  piece  of  land.  Whatever  is  upon  that 
Registry,  as  conveyance,  mortgage,  etc.,  is  binding  upon 
third  parties  as  well  as  all  others.  All  conveyances  or 
other  acts  pertaining  to  the  title  of  or  charge  on  lands  must 
be  in  writing,  except  those  resulting  from  succession,  judi- 
cial execution  or  appropriation  for  public  use. 

The  incidents  of  ownership  are  regulated  somewhat  but 
are  largely  left  to  the  several  states.  This  part  as  a  whole 
is  imperfectly  worked  out. 

As  to  personal  property,  an  acquirer  in  good  faith  has 
title  against  all  but  him  who  has  been  deprived  of  the 
article  by  loss,  theft  or  other  means  without  his  consent 
(Arts.  932-935).  Possession  of  a  chattel  for  ten  years 
gives  title  subject  to  the  rule  adopted  from  the  Canon  Law 
— Mala  fides  superveniens  nocet. 

The  principal  remaining  sections  and  titles  of  this  book 
are  Tenancy  in  Common,  Servitudes  (in  details  unknown 
to  the  feudal  system  but  not  useless  under  modem  condi- 
tions),  Pledges   (ordinary  deposit  of  personal  property 
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as  security  for  debt).  Mortgage  Debt,  Ground  Debt,  and 
Ground  Charge. 

These  last  three  have  distmct  characteristics :  a  mortgage* 
debt  {hypothek)  is  a  personal  obligation  of  the  owner  or 
another  for  a  definite  capital  stun,  secured  by  a  pledge  of 
the  land;  a  ground-debt  (grundschuld)  is  also  for  a  defi- 
nite amount,  but  is  made  a  charge  only  upon  the  land  with- 
out  specific  liability  on  the  part  of  any  person,  and  a  ground- 
rent  (renienschuld)  is  a  certain  sum  payable  at  definite  inter- 
vals chargeable  likewise  on  the  land  only  and  without  capi- 
talization except  for  the  purpose  of  extinguishment  (Arts. 
1,113-1,203).  These  must  all  be  recorded.  They  all  have 
the  remedy  of  foreclosure  and  sale  of  the  land  for  default  in 
the  terms  of  the  respective  creative  acts.  The  last  was 
practically  inaugurated  by  the  Code  upon  the  demand  of  the 
femners.  The  whole  system  of  voluntary  incumbrances  is 
founded  upon  publicity  and  therefore  neither  of  the  fore- 
going methods  is  binding,  even  between  the  parties,  without 
being  recorded. 

Book  No.  IV,  Rights  of  Family. 
(FamUienreckt ) 

Divided  into  many  titles  the  three  sections  (Civil  Mar- 
riage, Parentage  and  Guardianship)  cover  six  hundred  and 
twenty-five  Articles  (1,297-1,921). 

Right  of  action  for  breach  of  contract  of  marriage  is 
recognized  but  is  limited  to  actual  damage  except  when 
seduction  has  taken  place.  In  such  case  the  woman  is 
entitled  to  ''an  equitable  compensation  in  money''  (Art. 
1,300).  Two  years  is  the  limitation  for  bringing  suit  (Art. 
1,302).  All  betrothal  gifts  must  be  returned  in  case  of 
breach  (except  by  death)  and  can  be  recovered  under  the 
law  pertaining  to  "enrichment  without  cause"  (Art.  1,301). 

The  foregoing  indicate  how  minute  are  the  provisions. 
The  like  appears  concerning  the  marriage  itself,  fixing  the 
ages  at  twenty-one  and  sixteen  years  for  the  man  and  woman 
respectively,  regulating  consent  of  parents,  prohibiting  inter- 
marriage between  certain  relatives,  and  requiring  a  prelimi- 
nary declaration  before  a  public  officer,  and  a  civil  ceremony 
before  such  officer  to  be  registered  by  him. 


26  THE  GERMAN   CIVIL  CODE. 

The  civil  marriage  articles  were  bitterly  opposed  in  the 
Reichstag  but  prevailed  after  the  words  "that  by  virtue  of 
the  present  law"  had  been  inserted  in  the  formal  announce- 
ment by  the  civil  officer  that  the  parties  became  husband 
and  wife. 

Marriages  are  void  without  judicial  annulment  if  one  of 
the  parties  was  incapable  of  assent  by  reason  of  mental 
infirmity  or  legal  disability,  if  bigamous,  incestuous  or 
adulterous  (union  with  paramour  after  divorce).  They  are 
voidable  whenever  the  legal  consent  has  not  been  obtauied, 
when  one  did  not  know  a  real  marriage  was  intended,  and 
in  cases  of  mistake  in  identity,  error  as  to  the  character  of 
the  other  party  ''of  such  a  nature  that  he  or  she  would  not 
have  contracted  marriage"  had  the  facts  been  known,  fraud 
or  coercion  (Arts.  1,330-1,335).  These  provisions  arc 
entirely  apart  from  the  question  of  divorce  proper,  to  be  con- 
sidered presently. 

Under  the  title  ''Effects  of  the  Marriage"  are  grouped  tliie 
rights  and  obligations  of  husband  and  wife  of  which  are 
worthy  of  notice  the  household  power  of  the  wife  whereby 
she  controls  the  internal  management  of  the  home  and  to 
that  end  is  agent  for  the  husband  (Arts.  1,356  and  1,357), 
and  her  duty  to  maintain  the  husband  and  herself  when  he 
is  unable  to  do  so  and  she  has  the  financial  ability  (Arts. 
1,360  and  1,361). 

"Regulation  of  Property"  between  husband  and  wife  was 
probably  the  most  difficult  chapter  to  prepare  in  the  whole 
Code.  On  no  other  subject  was  there  such  a  diversity  of 
laws.  There  were  more  than  a  hundred  systems  of  matri- 
monial property  law.  They  could  be  loosely  grouped  under 
four  heads:  universal  community,  particular  community, 
Germanic  separate  estates  and  the  dotal  r6gime  of  the 
Roman  Law,  each  however  modified  by  a  multitude  of  local 
usages  or  statutes.  The  dotal  idea  never  fully  developed 
and  was  contrary  to  the  ancient  Germanic  theories  of  con- 
jugal property.  The  Code  permits  the  parties  to  regulate 
their  property  by  contract  following  one  of  the  four  sys- 
tems mentioned  and  in  the  absence  of  ante-nuptial  settlement 
declares  the  marriage  to  be  subject  to  "community  limited 
to  administration,"  known  as  Verwaltungsgemeinschaft  in 


THE   GERMAN    CIVIL   CODE.  2/ 

Prussia  and  Saxony  where  it  was  already  generally  estab- 
lished. By  this  system  the  property  remains  separate,  but 
its  issues  and  profits  are  owned  in  common  and  are  admin- 
istered by  the  husband  for  the  common  benefit.  Article 
1*367,  however,  reserves  to  the  wife  her  clothing,  jewels, 
the  product  of  her  own  work  and  the  income  of  any  lucra- 
tive profession  she  may  follow. 

The  ante-nuptial  contractual  power  is  wide,  but  still 
limited  by  many  articles  touching  the  administration  of  the 
property. 

Divorce  (Arts.  1,564-1,587)  is  treated  from  a  decidedly 
modem  standpoint.  The  two  classes,  absolute,  and  from 
bed  and  board,  are  recognized  with  about  the  usual  well- 
known  general  incidents.  The  causes  for  both  are  the  same, 
but  are  divided  into  two  classes:  (i)  Absolute  Grounds: 
Adultery,  Bigamy,  Immorality  against  Nature,  Attempt 
upon  Life,  Willful  Desertion  for  One  Year;  (2)  Relative 
Grounds:  When  by  a  g^ave  violation  of  conjugal  duty  or 
dishonorable  or  immoral  conduct  on  the  part  of  the  other  the 
husband  or  wife  is  so  troubled  in  the  marital  relations  that 
the  common  life  cannot  continue,  cruel  treatment  (decided 
to  include  enforced  isolation,  refusal  of  conjugal  duty,  con- 
tagious or  loathsome  malady),  insanity  continuous  during 
three  months  after  marriage  to  such  degree  as  to  abolish 
intellectual  communion  and  to  preclude  hope  of  recovery 
(Arts.  1,565-1,569).  The  last  cause  was  a  step  in  advance 
of  all  modem  legislation  except  in  the  states  of  Idaho,  Wash- 
ington and  Florida. 

Permanent  alimony  may  be  ordered  in  favor  of  either 
party. 

The  section  on  Parentage  (Arts.  1,589-1,772)  is  devoted 
to  an  extraordinary  attempt  to  anticipate  every  possible 
phase  of  the  subject.  This  seems  beyond  the  purpose  of  a 
work  intended  for  fundamental  law.  Broad  principles 
would  have  made  amendment  less  necessary.  Little  is  com- 
mitted to  the  judges  beyond  a  perfunctory  enforcement  of 
the  text.  Relationship,  Legitimacy  Maintenance  (recipro- 
cally binding  upon  husband  and  wife,  parent  and  child) 
and  Parental  Powers  (Elterliche  Gewalt)  are  so  treated. 
The  title  of  Natural  Children  has  some  interesting  features. 
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While  the  right  to  establish  paternity  is  admitted  but  is 
limited  to  mere  sustenance  until  the  sixteenth  year,  the 
general  rule,  in  accordance  with  the  former  Common  Law» 
the  Prtissian  Landrecht  and  the  Saxon  Gxle,  declares  that 
no  legal  tie  exists  between  the  father  and  the  natural  child. 
The  former  may  protect  the  latter  by  subsequent  marriage 
with  the  mother,  by  petition  to  the  Chancellor  of  the 
Empire  or  head  of  particular  State  for  an  act  of  legitimi- 
zation or  by  legal  adoption. 

As  to  the  mother  it  is  quite  different  The  child  has  all 
the  attributes  of  legitimacy,  but  must  have  a  legal  guardian, 
which  the  mother  cannot  become. 

State  guardianship  of  minors  is  a  settled  principle  of  the 
German  law  and  b^omes  operative  whenever  the  natural 
guardians  are  wanting  or  disqualified  (Arts.  1 9773-1,895). 
It  is  exercised  through  the  courts  as  a  voluntary  or  non- 
litigious  jurisdiction.  The  Family  Council  is  entitled  to 
suggest  as  determined  by  the  Code.  The  Communes  also 
have  a  voice  through  the  Council  of  Orphans  in  certain  cases, 
particularly  as  respects  the  person  of  the  minor.  Guard- 
ianship of  adults  (Arts.  1,896-1,908)  is  tmder  the  same 
jurisdiction  whenever  the  causes  for  intervention  are  pre- 
sented, such  as  insanity  or  feebleness  of  mind  preventing^ 
proper  management  of  affairs,  prodigality  leading  to  possible 
indigence  of  family,  etc.  (Art.  6) .  An  officer  called  Pfleger 
is  sometimes  appointed  as  overseer  of  a  guardian  or  to  repre- 
sent an  infirm  person,  an  unborn  child,  etc.  His  ftmctions 
combine  those  of  our  Next  Friend,  Committee  in  Lunacy 
and  Receiver  (Arts.  1,909-1,921). 

Book  No.  V,  Successions. 

(Erbrecht.) 

This  part  of  the  work  is  the  most  logical  in  its  order  and 
the  most  consistent  in  its  provisions.  It  has  four  hundred 
and  sixty-four  articles  classified  imder  nine  sections:  I, 
Order  of  Inheritance;  II,  Juridical  Position  of  the  Heir; 
III,  Wills;  IV,  Contract  of  Inheritance;  V,  Reserve  (that 
part  exempt  from  disposition  by  decedent)  ;  VI,  Disabilities 
of  Heirs;  VII,  Renunciation  of  Inheritance;  VIII,  Certifi- 
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catc  of  Heirship;  IX,  Sale  of  Inheritance.  It  would  be 
impossible  to  consider  here  in  detail  this  body  of  law  coy- 
cring  every  phase  of  decedents'  estates.  The  base  is  the 
Common  Law  as  established  after  the  "reception"  of  the 
Roman  Law  and  it  is  therefore  not  surprising  to  find  many 
features  recalling  the  feudal  tenures. 

The  interested  parties  are  the  surviving  marital  partner, 
the  descendants,  taking  by  representation,  the  descendants 
in  classes,  the  collaterals  and  finally  the  next  of  kin.  This 
is  all  worked  out  with  unmistakable  certainty. 

The  surviving  husband  or  wife  takes  one-fourth  at  least 
and  in  default  of  heirs,  of  the  first  degree  (descendants) 
is  entitled  to  one-half.  The  number  of  children  does  not 
affect  the  share,  which  under  certain  conditions  embraces 
even  the  whole  estate. 

The  Saxon  law  that  an  heir  had  to  accept  before  the 
estate  passed  was  repudiated  and  the  old  Prussian  law  that 
death  invests  the  heir  was  adopted  (Art.  1,942).  He  has 
six  weeks  in  which  to  decline  the  inheritance  (Art.  1,944). 
The  heir  can  act  in  his  own  name  by  suit  or  otherwise  to 
recover  the  estate  and  can  he  sued  personally  for  the  debts 
of  the  decedent  although  an  interested  party  can  apply  for 
the  2q>pointment  of  a  curator  or  administrator  (NachlasS'- 
pf^g^)  (Arts.  1,960-1,962).  The  heir  is  in  principle  only 
responsible  for  debts  of  the  decedent  intra  vires  hereditatis 
(Art  1,975).  '^^s  is  a  departure  from  the  Common  Law 
and  the  Bavarian  Law,  which  held  the  heir  fully  liable  per* 
sonally,  but  accords  with  the  Prussian  and  Saxon  Laws. 
If,  however,  the  heir  fail  to  file  an  inventory  on  the  demand 
of  a  creditor  then  his  responsibility  becomes  unlimited  (Arts. 
1,993-2,000). 

Where  there  are  more  heirs  than  one  they  take  as  tenants 
in  common  and  may  sell  their  undivided  interest  subject  to 
rights  of  creditors  and  the  other  heirs,  which  applies  to  both 
real  and  personal  property,  there  being  no  separate  title  to 
any  part  until  partition  or  division  (Arts.  2,032-2,034). 
This  is  a  distinct  adherence  to  the  Common  Law  and  Prus- 
sian Landrecht  (contrary,  however,  to  the  Saxon  Code) 
recognized  as  the  "Germanic  community''  and  in  Prussia 
called  ''Gesammte  Hand/* 
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Article  2,055  obliges  the  heir  who  has  received  an  advance 
from  the  decedent  to  turn  it  into  the  general  mass  before 
division  and  fixes  the  value  as  of  the  time  the  liberality  was 
extended.  In  the  latter  feature  there  was  a  desertion  of 
the  Roman  Law  which  took  the  value  at  the  time  of  the 
division. 

Wills,  singularly,  receive  consideration  as  to  effect  before 
the  capacity  of  the  testator  or  the  form  of  the  instrument 
is  passed  upon.  Limitations  are  put  upon  the  testator 
in  favor  of  the  legitimate  heirs  and  his  will  can  be  set  aside 
for  fraud,  accident,  mistake  or  threats  (Arts.  2,077-2,082)^ 
Limited  estates  and  trusts  are  permitted.  The  rule  of  setnel 
heres  semper  heres  is  abrogated  (Art.  2,100).  There  arc 
divers  provisions  concerning  general  and  special  l^;acie8, 
such  as  lapsing  of  a  bequest  if  the  legatee  die  before  the 
testator  and  also  relating  to  encumbrances  such  as  requir- 
ing the  devisee  to  discharge  them. 

In  view  of  the  dispute  of  long  standing  among  German 
jurists  whether  an  Executor  rq>resents  the  decedent  to  ful- 
fill his  wishes  or  is  an  agent  of  the  beneficiaries  under  the 
will  the  Code  avoids  any  definition  by  simply  defining  his 
duties  and  allowing  him  compensation  (Arts.  2,215-2,221). 
He  may  incur  debts  on  behalf  of  the  estate  when  necessary 
for  proper  administration  (Art.  2,206).  The  executor  pre- 
sents his  inventory  and  his  account  to  the  heir  direct  without 
the  intervention  of  any  tribunal  or  public  official  except  so 
far  as  necessary  for  the  payment  of  taxes  due  the  State. 

The  capacity  for  making  a  will  is  the  same  as  for  con- 
tracts (Art.  2,229). 
.   Wills  are  of  two  kinds: 

Ordinary,  (a)  maEde  before  a  judge  or  a  notary,  (ft)  made 
by  a  declaration  written  by  the  testator's  own  hand  and 
signed  by  him  with  an  indication  of  place  and  date. 

Extraordinary,  (a)  made  before  the  official  head  of  the 
Commune  or  Section  and  two  witnesses  when  extremity  jMre- 
vents  other  method  and  evidenced  by  proces-verbal  stating 
the  circumstances,  (b)  made  verbally  before  three  witnesses 
when  isolated  by  disease,  etc.,  expressed  in  proces-verhdl, 
(c)  made  verbally  at  sea  on  a  German  vessel  in  presence  of 
three  witnesses  (Arts.  2,231-2,251). 
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Nuncupative  wills  become  invalid  after  three  months  if 
the  testator  be  still  living  (Art.  2,252). 

A  common  will  can  be  made  only  by  husband  and  wife 
(Art.  2,265). 

The  Contract  of  Inheritance  (Erbvertrag)  is  authorized 
but  circumscribed.  It  can  relate  only  to  appointment  of 
an  heir,  legacies  and  charges.  This  stranger  to  our  law  is 
sanctioned  by  Article  2,278 :  "In  einetn  Erbverirage  kann 
jeder  der  Vertragschliessenden  vertrags-massige  Verfu- 
gungen  von  Todeswegen  treffen.  Andere  Verfiigungen  als 
Erbeinsetsungen,  Vermdchtnisse  und  AuAagen  konnen  vetr 
tragS'tnassig  nicht  getrqffen  werden" 

The  "Reserve"  (Arts.  2,303-2,338)  represents  that  part 
of  a  person's  estate  which  the  law  prohibits  him  from  dis- 
posing of  to  the  prejudice  of  certain  relatives.  It  is  Roman 
Law  pure  and  simple. 

Our  statutory  provision  for  the  widow  is  a  "reserve." 
Under  the  Code  not  only  the  husband  or  widow  and  chil- 
dren but  the  parents  and  in  some  instances  the  next  of  kin 
are  protected.  It  is  a  principle  of  inheritance  law  near  to 
all  Continental  systems. 

By  Section  VI  (Arts.  2,339-2,345)  it  has  been  provided 
that  no  one  shall  inherit  who  has  brought  about  the  death 
or  attempted  the  life  of  the  decedent,  interfered  with  his 
making  a  will  or  by  wrongful  act  has  prevented  the  dece- 
dent from  carrying  out  his  testamentary  wishes. 

The  remaining  parts  (Arts.  2,346-2,385)  relate  to 
renouncement  of  hereditary  rights  or  expectancies,  certifi- 
cate of  heir  (issued  after  adjudication  of  the  identity  and 
legal  standing  of  an  heir  by  the  proper  court)  and  the  sale 
of  undivided  or  unascertained  interests  in  an  estate. 

Law  of  Introduction. 

(  Einfuhrungsgesetz. ) 

The  confusion  that  must  have  ensued  had  the  Code  at 
once  become  the  only  law  in  force  in  all  places  was  avoided 
by  this  skillfully  drawn  act.  Without  announcing  prin- 
ciples but  strictly  confining  its  218  articles  to  practical  mat- 
ters it  points  out  to  officials  as  well  as  to  the  people  how  to 
put  on  the  new  legal  garment. 
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It  is  divided  into  four  sections:  General  Provisions, 
Relation  between  the  Civil  Gxle  and  the  Laws  of  the  Em- 
pire, Relation  between  the  Civil  Code  and  the  Laws  of  the 
States,  and  Transitory  Provisions. 

In  general  effect  it  enforced  some  parts  of  the  Code  at 
once,  suspended  others  for  different  periods  in  certain  States, 
made  it  absolute  and  alone  the  law  here,  subsidiary  there  and 
thus  prepared  the  way  for  that  general  application  which  it 
has  at  last  almost  wlK>Ily  reached.  It  is  not  artistic  but  it 
is  substantial.  In  not  representing  any  particular  school 
it  the  more  fully  speaks  for  every  class  and  therd>y  cements 
the  Fatherland. 

WiUiam  W.  Smithers. 


PROGRESS  OF  THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


alterations. 

In  Bank  of  Herington  v.  Wangerin,  70  Pac  330,  the 

Supreme  Court  of  Kansas  discusses  the  conflict  in  the  cases 

UaMiity  d     ^V^^  the  subject  of  alterations  of  negotiable 

ruiMT  •!  instruments  and  holds  that  where  a  negotiable 
""^  instrument  is  delivered  to  a  payee,  complete  in 
all  its  parts,  the  maker  thereof  is  not  liable  thereon,  even  to 
an  innocent  holder,  after  the  same  has  been  fraudulently 
altered  so  as  to  express  a  larger  amount  than  was  written 
therein  at  the  time  of  its  execution.  Nor,  it  is  said,  is  such 
maker  bound  at  his  peril  to  guard  against  the  commission 
of  such  forged  alteration  by  one  into  whose  hands  such  in- 
strument may  come.  But  see  Brown  v.  Reed,  79  Pa.  370^ 
and  compare  Bank  y.  Bums,  129  Mass.  596. 


attorneys. 

An  attorney  at  law  representing  a  party  having  a  case 
pending  in  court  became  ill,  and  was  unable  to  attend.    With 

RiiM  te  the  consent  of  his  client  he  called  on  another 
rmiiHHiiiH  lawyer  to  argue  the  case,  but  nothing  was  said 
about  compensation  for  his  services.  There  was  a  written 
contract  between  the  attorney  first  mentioned  and  the  client, 
by  the  terms  of  which  it  was  agreed  that  the  former  should 
conduct  the  litigation  for  a  stipulated  fee.  Of  this  contract 
the  counsel  appearing  in  court  had  no  knowledge.  In  an 
action  against  the  client  for  compensation  by  the  counsel 
representing  him,  the  Supreme  Court  of  Kansas  holds  in 
AUen  V.  Parrish,  70  Pac.  351,  that  the  written  contract  was 
inadmissible  in  evidence  on  behalf  of  the  defendant,  and 
that  the  right  to  recover  for  services  could  not  be  affected 
hy  an  understanding  between  the  first  attorney  and  the 
client  that  the  attorney  appearing  would  do  so  without 
charge.    See  Brigham  v.  Foster,  7  Allen,  419. 
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In  an  action  against  a  bank  to  recover  damages  for  its 
wrongful  refusal  to  honor  a  depositor's  check,  the  Court 
of  Appeals  of  Kentucky  holds  that  the  plaintiff, 
who  at  the  time  her  check  was  dishonored  was 
pursuing  a  special  study  in  a  strange  city,  may 
recover  for  any  time  she  lost  or  any  expenses  she  incurred. 
or  for  any  loss  of  credit,  of  business,  or  of  instruction  that 
she  sustained,  by  reason  of  the  dishonor  of  the  check ;  but 
only  compensatory  damages  are  to  be  allowed  and  she  may 
not   recover  for  hiuniliation  or  mortification  of  feelings: 
American  National  Bank  v.  Morey,  69  S.  W.  759.     And 
also  the  fact  that  the  plaintiff  had  a  nervous  chill  when  her 
check  was  protested  and  returned  to  her  is  not  to  be  con- 
sidered in  estimating  the  damage,  as  the  chill  was  not  such 
a  thing  as  should  reasonably  have  been  anticipated   from 
persons  of  ordinary  health  and  strength.     On  the  other 
hsmd  it  is  said :    "There  is  something  more  than  a  breach 
of  contract  in  such  cases;  there  is  a  question  of  public  policy 
involved,  as  was  said  in  Bank  v.  Mason,  95  Pa.  1 13,  40  Am. 
Rep.  632 ;  and  a  breach  of  the  implied  contract  between  the 
bank  and  its  depositor  entitles  the  latter  to  recover  substan* 
tial  damages." 


CANCELLATION  OP  DBBD. 

The  Court  of  Appeals  of  Kentucky  holds  in  Call  ▼.  Shew^ 
maker,  69  S.  W.  749,  that  a  grantor  seddng  a  cancella* 
tion  of  his  deed  on  the  ground   that   it   was   procured 
Rctand      by  fraud,  and  also  on  the  ground  that  it  was 
cmiMiibiim    inconsistent  with  the  provisions  of  the  will  un- 
der which  the  land  was  held,  need  not  tender  back  the  con- 
sideration received,  as  the  defendants  had  for  many  years 
had  the  use  of  the  land,  which  even  for  a  year  was  worth 
much  more  than  the  whole  consideration  given,  they  having 
m  consequence  received  rents  amounting  to  more  than  such 
consideration. 

A  similar  late  decision  is  made  by  the  Supreme  Court  of 
Sw^L'wW^u-  ^y^'jough,  64  N.  E.  711,  where  it  is 
W  S^r^r  the  consideration  for  a  note  is  entirely  worth- 
oTerTS^'S"^'  ''  '^"^^  '^^^^  f^*-  *^  ™*«  to 
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CARRIERS. 

In  Myers  v.  Southern  Ry.  Co.,  42  S.  E.  598,  the  Supreme 
Court  of  South  Carolina  holds  that  where  a  passenger 
uariutf  bought  a  limited  ticket,  but  missed  the  connect- 
'"•'^  ing  train  at  a  junction,  and  took  the  next  train 
after  the  time  limit  had  expired,  there  is  sufficient  evidence 
to  go  to  the  jury  on  the  question  of  exemplary  damages, 
where  the  conductor,  after  full  explanation,  collected  fare 
on  threats  of  expulsion. 

In  Kentucky  it  is  provided  by  statute  that  all  railroad 
companies  shall  open  their  ticket  offices  and  waiting  rooms 

for  the  passengers  at  least  thirty  minutes  pre- 
•t ceding  the  schedule  time  for  thp  departure  of 

all  passenger  trains.  The  similarity  of  statutes 
of  other  states  to  this  one  makes  the  holding  of  the  Court 
of  Appeals  in  Kentucy  in  Illinois  Central  Railroad  v.  Laloge, 
69  S.  W!  795,  of  more  than  local  interest.  It  is  there  de- 
cided that  such  a  statute  fixes  what  is  a  reasonable  time  for 
the  carrier  to  be  required  to  care  for  passengers  before  they 
have  taken  actual  passage,  and,  therefore,  where  the  plaintiff 
was  assaulted  in  the  waiting  room  of  the  station  about  three 
hours  before  the  schedule  time  for  the  departure  of  the 
train  upon  which  she  proposed  to  take  passage,  the  company 
was  not  liable  in  the  absence  of  any  contract,  express  or 
implied,  to  accommodate  her  for  a  longer  time  than  that 
fixed  by  statute.  Compare  Phillips  v.  Railway  Co.,  124 
N.  C.  123. 

CHBCKa 

In  a  cash  sale  of  cotton  the  seller  accepted  the  buyer's 
check  in  payment.  The  buyer  sold  a  part  of  it  to  a  diird 
bj  party,  drawing  his  draft  on  him  for  the  pay- 
ment, and  depositing  it,  with  the  bill  of  lading, 
to  his  credit  in  the  bank  on  which  the  check  was  drawn. 
The  bank  credited  the  draft  to  the  buyer's* account,  and 
honored  checks  drawn  by  him,  until  his  credit  was  reduced 
below  the  amount  of  the  check  held  by  the  seller,  without 
knowledge  that  he  had  bought  the  cotton  on  an  agreement 
to  pay  cash.  Under  these  facts  the  Supreme  Court  of  North 
Carolina  holds  in  Perry  v.  Bank  of  SmithHeld,  42  S.  R  551, 
that  the  seller  could  not  maintain  an  action  against  the  bank 
for  the  purchase  money.  See  Finch  v.  Gregg,  126  N.  C. 
176.  One  judge  dissents,  but  unfortunately  writes  no  dis* 
senting  opinion. 
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CONSTITUTIONAL  LAW. 

The  questions  arising  under  the  clause  of  the  Constitu- 
tion forbidding  any  state  to  deprive  a  person  of  life,  liberty 
R#tatattac  or  property  without  due  process  of  law,  furnish 
H«iif»«t  the  most  interesting  problems  in  modem  con- 
BflvioymMt  stitutional  law,  with  the  exception,  perhaps,  of 
the  questions  arising  out  of  the  relations  of  the  United 
States  with  its  insular  possessions.  In  State  y.  Buchanan, 
70  Pac.  52,  the  contention  was  made  that  the  state  law  there 
in  question  interfered  with  the  liberty  of  contract,  but  ihe 
Supreme  Court  of  Washington  holds  that  an  act  providing 
that  no  female  shall  be  employed  in  certain  business  estab- 
lishments more  than  ten  hours  in  a  day  does  not  violate  this 
constitutional  provision,  but  is  within  the  police  power  of  the 
state.  Compare  on  the  other  hand  In  re  Morgan,  26  Colo. 
415,  and  see  H olden  v.  Hardy,  169  U.  S.  366. 

In  United  States  v.  Blasingame,  116  Fed.  654,  the  U.  S. 
District  Court  (S.  D.,  California)  holds  that  a  provision  of 
Paicgition  ^^  appropriation  act,  making  it  a  crime  to  vio- 
•I  L0giautiv«  late  any  rule  or  regulation  thereafter  to  be  made 
•'•^'^  by  the  Secretary  of  the  Interior  for  the  protec- 
tion of  forest  reservations,  is  void,  as  in  substance  and  effect 
an  attempt  to  delegate  legislative  power  to  an  administrative 
officer.  Compare  the  principles  laid  do.wn  in  Field  v.  Clark, 
143  U.  S.  649,  and  In  re  KoUock,  165  U.  S.  526,  though 
the  decision  reached  held  that  there  had  been  no  delegation 
of  legislative  power. 


CONTEMPT. 

Readers  of  the  Register  are  already  familiar  from  the 
newspaper  accounts  with  the  strong  stand  taken  by  the  U.  S. 
Appiytaf  Circuit  Court  in  West  Virginia  in  reference  to 
the  action  of  the  miners  in  that  district  during 
the  recent  coal  strike.  A  case  growing  out  of 
this  situation  is  the  case  of  United  States  v. 
Gehr,  116  Fed.  520,  where  it  is  held  that  a  man  who  came 
into  a  federal  district  from  a  distant  state  for  the  purpose 
of  inciting  a  strike  among  miners,  and  who  there  publicly 
denounced  the  judge  of  the  district  for  his  official  action  in 
granting  an  injunction,  using  abusive  language,  and  apply- 
ing opprobrious  epithets  to  hun  personally  is  guilty  of  a  con- 
tempt of  court 
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CONTRACTS. 

In  Arnold  v.  Arnold,  70  Pac.  23,  it  appeared  that  the 
plaintiff  alleged  that  he  and  the  defendant  having  been  part- 
M.   ners,  the  plaintiff  transferred  his  interest  solely 

lErMMca  t^^t  the  defendant  might  conveniently  handle 
the  business,  and  the  prayer  was  for  a  dissolution  and  an 
accounting.  The  defence  was  that  there  had  been  a  dissolu- 
tion and  transfer  for  value.  The  plaintiff  had  introduced  a 
written  instrument  between  him  and  the  defendant  reciting 
a  dissolution  and  a  transfer  for  value.  Notwithstanding  the 
general  rule  that  the  true  consideration  or  want  of  consider- 
ation may  be  shown  by  parol,  the  Supreme  Court  of  Cali- 
fornia holds  it  proper  not  to  allow  the  plaintiff  to  testify 
that  the  instrument  was  without  consideration.  The  evi- 
dence, it  is  said,  was  not  admissible  on  the  theory  that  the 
consideration  might  be  shown  by  parol,  owing  to  the  confi- 
dential relation  of  partnership,  no  unfairness  or  suppression 
of  knowledge  being  averred  Compare  Hendrick  v.  Crauh 
ley,  31  Cal.  472. 

In  New  v.  Southern  Ry.  Co.,  42  S.  E.  391,  it  is  held  by 
the  Supreme  Court  of  Georgia  Aat  a  contract  whereby  a 
9«rTicM«f  father  hires  his  minor  son  to  another,  and  re- 
saa.  vaiMitjr  leases  him  from  all  liability  for  "damages  for 
any  injuries  sustained"  by  the  son  while  in  the  employer's 
service  will,  when  such  contract  can,  tmder  the  facts  of  a 
case  arising  thereunder,  be  properly  treated  as  valid  and 
binding,  defeat  a  recovery  by  the  father  for  the  loss  of  the 
value  of  the  son's  services  during  minority,  even  where  such 
loss  is  occasioned  by  the  homicide  of  the  minor.  And  fur- 
ther such  a  contract,  though  made  with  a  railroad  company, 
is  valid  and  binding  to  the  extent  of  exempting  the  latter 
from  liability  for  negligent  acts  of  itself  or  servants  which 
are  not  criminal.  It  seems  hardly  in  line  with  the  trend  of 
authority  to  hold  that  a  stipulation,  as  above,  includes  in- 
juries due  to  negligence. 


CORPORATE  ASSETS. 

In  Henderson  v  Hall,  32  Southern,  840,  the  Supreme 

Court  of  Alabama  holds  that  where  stock  subscribers  to  a 

jartsdidiM     corporation,  intending  to  defraud  the  corpora- 

«f  Eqaitj      ^JQn  and  hinder  its  creditors,  sold  their  stock  to 

a  nonresident,  not  believing,  and  having  no  reason  to  believe, 

that  the  buyer  was  able  to  perform  his  promise  to  pay  the 
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CORPORATB  ASSETS  (Cootiaaed). 

subscription  notes,  a  judgment  creditor  of  the  corporation 
has  no  standing  in  equity  to  compel  the  <Miginal  subscribers 
to  pay  their  subscription  notes.  The  creditor,  it  is  said, 
should  proceed  at  law  by  garnishment. 


CQRPORATIOKS. 

Although  a  contract  for  the  sale  of  shares  of  stock  can- 
not be  specifically  enforced  (Cud  v.  Rutter,  i  Peere  Wms. 
570),  the  Supreme  Court  of  Georgia  holds  in 
Thornton  y.  Martin,  42  S.  E.  348,  that  where 
one  purchases  shares  of  stock  in  a  railroad  com- 
pany, and  the  vendor  and  the  agents  of  the  com- 
pany refuse  to  recognize  the  validity  of  the  sale  or  to  allow 
a  transfer  on  the  books  of  the  company,  the  purchaser  may 
bring  an  equitable  proceeding  against  the  vendor  and  the 
company  to  restain  the  former  from  disposing  of  the  stock 
or  interfering  with  its  transfer,  and  to  compel  the  company 
to  make  the  transfer  and  receive  the  purchaser  as  a  share- 
holder ;  and  these  two  causes  of  action,  the  one  against  the 
company  and  the  other  against  the  vendor,  may  be  joined. 


DIYHRSITY  OP  CITIZENSHIP. 

The  question  of  diversity  of  citizenship  in  its  relation  (o 
federal  jurisdiction  presents  some  interesting  questions 
ActiMkj  when  one  of  the  parties  sues  or  is  sued  in  a 
^*"'"'**"  representative  capacity.  Under  the  statutes  of 
Iowa  the  appointment  of  a  guardian  for  a  minor  or  an  insane 
person  does  not  vest  the  guardian  with  title  to  the  property 
of  his  ward  or  to  a  cause  of  action  existing  in  his  favor,  but 
only  with  the  right  to  manage  and  control  the  ward's  prop- 
erty, and  to  prosecute  actions  in  his  behalf  and  for  his  bene- 
fit In  consequence  it  is  held  in  Wilcoxen  v.  Chicago,  B. 
&  Q.  R.  Co.,  1 16  Fed.  444,  that  in  an  action  brought  by  a 
guardian  for  an  insane  person  appointed  by  a  court  of  Iowa, 
the  ward  is  the  real  party  plaintiff,  and  his  citizenship,  and 
not  that  of  the  guardian  controls  with  respect  to  the  juris- 
diction of  a  federal  court  or  the  right  of  removal.  See  notes 
to  Shipp  V.  WUliams,  10  C  C.  A.  249;  Mason  v.  DuUag" 
ham,  27  C  C  A.  298. 


PROGRESS  OF  THE   LAW.  39 

HUSBAND  AND  WIPE. 

The  Supreme  Court  of  California  holds  in  Henley  ▼. 
Wilson,  70  Pac.  21,  that  the  husband's  liability  for  the  torts 
TOTts«f  wHt  ^^  ^^^  yfiie,  not  done  by  means  of,  or  in  the  use 
of,  or  in  the  assertion  of  some  right  in  reference 
to,  her  separate  property,  is  not  changed  by  the  fact  that 
under  the  statutes  she  may  have  a  separate  estate  and  may 
manage  it.  "It  matters  not  what  was  the  origin  of  the  com- 
mon law  doctrine;  its  rule  is  settled  and  exists  independently 
of  the  grounds  on  which  it  originally  rested."  See  Van 
Maren  v.  Johnson,  15  Cal.  312. 

In  Johnston  v.  GuUedge,  45  S.  E.  354,  the  Supreme  Court 

of  Georgia  holds  that  if  a  promissory  note,  owned  by  a  wife^ 

Nate  fM*       is  given  in  pledge  to  secure  a  debt  which  is  in 

wg>Mii'>     part  that  of  the  wife  and  in  part  that  of  the  hus- 

***^         band,  and  such  parts  are  readily  ascertainable, 

though  it  be  invalid  as  to  the  part  of  the  debt  due  by  the 

husband,  the  pledge  is  valid  as  to  the  part  of  the  debt  which 

is  due  by  the  wife,  and  the  pledgee  is  entitled,  when  the  note 

is  due,  to  recover  from  the  maker.     Compare  Jones  ▼. 

HarreU,  1 10  Ga.  373,  where  a  married  woman  signed  a  note 

to  cover  partly  her  own  and  partly  her  husband's  debt,  and 

the  court  made  a  similar  decision. 


niJXJNCTION. 

The  general  principle  that  equity  will  ordinarily  not  com- 
pel specific  performance  of  a  continuing  contract  or  of  onjc 
for  personal  services  is  hdd  by  the  Supreme 
Court  of  Georgia  not  to  apply  to  the  state  of 
facts  presented  by  Edwards  v.  MiUedgevUle 
Water  Co.,  42  S.  E.  417.  In  that  case  it  is 
decided  that  where  a  petition  for  an  injunction 
against  a  company  owning  and  operating  a  system  of  water- 
works showed  that  the  defendant  and  the  plaintiff  entered 
into  a  contract  by  the  terms  of  which  the  plaintiff  was  to 
bear  the  entire  expense  of  the  material  and  labor  necessary 
to  conducf  water  from  the  company's  main  to  his  residence, 
as  well  as  the  cost  of  the  necessary  plugs,  faucets,  etc.,  and 
to  pay  the  company  a  stated  amount  per  annum  for  the  use 
of  the  water,  and  the  company  on  its  part  was  to  furnish  him 
with  the  water  during  a  term  of  years,  which  still  extended 
far  into  the  future ;  that  the  plaintiff  had  expended  a  large 
sum  of  money  in  having  a  pipe  laid  from  the  compan^s 
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INJUNCTION  (Contiiined). 

nearest  water  main  to  his  residence,  and  all  the  connections 
made,  and  faucets  placed,  and  had  for  several  years  been 
using  the  water,  and  paying  "his  water  rental  promptly;" 
that  the  company  had  lately  notified  him  that,  unless  he 
made  with  it  a  new  contract,  agreeing  to  pay  a  much  larger 
sum  annually  for  the  use  of  the  water,  it  would  sever  the 
connection  between  its  main  and  his  private  pipe,  thereby- 
depriving  him  of  the  use  of  the  water, — ^a  case  was  stated 
for  the  grant  of  an  injunction  prohibiting  the  defendant 
from  executing  his  threat  See,  also,  CaUery  v.  Waterworks 
Co.,  35  La.  -^n.  798. 

The  converse  of  the  famous  case  of  Lutnley  v.  IVagner, 
I  De  C  McN.  &  G.  604  (followed  by  Daly  v.  Smith,  49 
Afirfwt       ^ovi  Pr.   150,  and  other  cases),  appears  in 
BavtoFtaf     Stone  Cleaning  and  Pointing  Union  v.  Russell, 
oth«n       77  N.  Y.  Supp.  1049,  where  it  is  held  that  an 
injunction  will  not  lie  to  restrain  a  breach  of  contract  to 
employ  only  members  of  a  certain  stone  cleaners'  and  point- 
ers' union,  since  the  employment  is  not  unique  or  extraordi- 
nary.   The  novelty  of  the  attempt  to  restrain  the  employer 
instead  of  the  employe  is  conunented  on  by  the  court,  it  being 
pointed  out  that  the  plaintiff's  attorney  fails  to  cite  a  single 
case  restraining  an  employer,  and  then  it  is  held  that  the 
distinction  applicable  where  an  injunction  is  sought  against 
the  employe  holds  against  the  emplojrer. 


INSANITY. 

The  Supreme  Court  of  Florida  in  Davis  v.  State,  32 

Southern,  822,  enters  into  a  careful  discussion  of  insanity 

iRMUtibto     as  a  defence  to  crime.    The  rule  laid  down  in 

taipaiM  McNaghten*s  Case,  10  Clark  &  F.  209-211,  is 
approved,  and  it  is  held  that  the  tendency  of  some  modem 
courts  to  recognize  that  phase  of  insanity  known  as  "irre- 
sistible impulse,"  as  a  defence,  should  not  be  favored  and 
will  not  be  supported  in  that  court. 


JUDGMBNTS. 

The  Supreme  Court  of  South  Carolina  holds  in  Holstein 

V.  Board  of  Corners  of  Edgefield  Co.,  42  S.  E.  180,  that 

iCMKiMjiva-     where  the  United  States  Circuit  Court  declares 

■•*■         a  statute  authorizing  townships   to  subscribe 

bonds  in  aid  of  a  railroad  constitutional,  the  Supreme  Court 


PROGRESS  OF   THE  LAW.  4^ 

JUDGMBNTS  (Contiiiiicd). 

of  the  State  will  give  full  credit  to  such  judgment,  and 
refuse  to  enjoin  the  corporate  authorities  of  such  township 
from  carrying  into  eflfect  such  judgment,  though  such  court 
had  previously  declared  similar  acts  unconstitutional.  The 
decision  is  based  upon  the  theory  that  such  a  holding  is 
required  by  the  section  of  the  Constitution  providing  that 
"full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state:'' 
McCuUough  y.  Hkks,  63  S.  C.  542,  having  held  that  this 
constitutional  provision  is  applicable  to  the  judgment  of  a 
drcuit  court  of  the  United  States. 


NAVIGABLB  WATBRa 

In  McCauley  v.  City  of  Philadelphia,  116  Fed  438,  the 
U.  S.  District  Court  (E.  D.,  Pennsylvania)  holds  that  a  city, 
ntiiiwtiw,  although  charged  by  statute  with  the  duty  of 
utkORsrcf'  keeping  the  channels  of  navigable  streams 
^^  Mrithin  its  limits  free  from  obstrtKtions,  cannot 
be  held  liable  for  injuries  caused  by  a  sunken  wreck,  where 
the  owners  had  contracted  with  a  wrecking  company  to 
raise  the  vessel,  and  the  company  was  prosecuting  the  work 
with  diligence,  using  such  appliances  as  were  in  common 
use  for  the  purpose,  and  apparently,  even  in  the  opinion  of 
experts,  with  prospect  of  success,  alUiough  the  attempt 
ultimately  resulted  in  failure.  The  city's  duty,  it  is  said, 
was  ''to  watch  the  work  that  was  being  done,  and  to  use  due 
care  to  see  that  it  was  prosecuted  with  diligence  and  with 
proper  appliances.'' 


NUISANCB. 

In  Duffy  V.  E.  H.  &  /.  A.  Meadows  Co.,  42  S.  E.  460, 
the  Supreme  Court  of  North  Carolina,  dealing  with  the 
ohmjhv  question  of  the  degree  of  inconvenience  sufficient 
®**»  to  justify  a  nuisance,  holds  that  a  guano  manu- 
factory, though  it  may  largely  use  undeodorized  decayed 
fish  in  its  processes  is  not  a  nuisance  per  se,  unless  it  is  so 
situated  as  to  affect  the  health  or  comfort  of  the  community 
by  means  of  its  odors.  The  fact  that  odors  carried  a  great 
distance  by  the  wind  are  ''unpleasant  and  objectionable"  is 
not  sufficient  ground  for  interference  by  the  court  with  the 
establishment  from  which  they  arise. 
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PARTIBS. 

A  complaint  in  partition  made  the  judge  of  the  Superior 
Court  a  party  defendant,  and  alleged  that  he  claimed  to  have 
MoiBBjodm  ^^^^  interest  in  the  land,  but  that  he  had  no 
la  prdtr  to  interest  therein.  After  service  of  the  summons 
Di«q«aiify  on  the  judge,  without  answering  or  appearing  in 
"*"  the  cause,  he,  of  his  own  motion,  and  without 
notice  to  any  party,  caused  an  order  to  be  made  and  entered 
striking  the  complaint  from  the  files,  reciting  that  the  alle- 
gations therein  as  to  him  were  false,  deceitful,  and  abusive 
of  the  process  of  the  court,  and  made  for  the  sole  purpose  of 
disqualifying  him  in  the  trial  of  the  action.  Under  these 
facts  the  Supreme  Court  of  California  holds  in  Younger  v. 
Superior  Court  of  Santa  Cruz,  69  Pac.  485,  that  since  a 
judge  should  not  sit  or  act  in  an  action  to  which  he  is  a 
party,  or  in  which  he  is  interested,  he  could  not  thus  arbi- 
trarily determine  that  he  was  not  a  party  and  not  interested 
in  the  action,  even  if  the  plaintiff  was  guilty  of  contempt 
in  making  the  judge  a  party  for  the  purpose  of  disqualifying 
him.  See  a  thorough  discussion  of  the  question  of  striking 
a  pleading  from  the  files  as  a  punishment  for  contempt  in 
Hovey  v.  Elliott,  167  U.  S.  409. 


PARTNBRSHIP. 

In  Moorhead  v.  Seymour,  yy  N.  Y.  Supp.  1050,  the  affi- 
davit in  relation  to  the  constitution  of  a  special  partner  in  a 
CMtfibirtiM    certain  firm  declared  that  his  contribution  had 

kjrspMtei     been  actually  and  in  good  faith  paid  in  cash. 

■"•^  It  appeared  that  the  "cash"  was  "paid"  in  the 
following  way :  The  firm  obtained  money  from  a  third  per- 
son giving  him  its  note  therefor;  it  then  gave  the  special 
partner  its  check,  and  he  gave  it  back  his  check  for  a  like 
amount,  and  thereupon  a  large  part  of  the  money  was  paid 
back  to  the  person  from  whom  the  firm  obtained  it.  The 
City  Court  of  New  York  holds  that  under  these  facts  the 
special  partner  has  made  no  contribution  of  capital. 

The  Supreme  Court  of  Georgia  holds  in  Bass  Dry  Goods 
Co.  V.  Granite  City  Mfg.  Co.,  42  S.  E.  415,  that  the  surviving 
DtaMtatiM  partner  or  partners  have  the  right,  under  the 
by  omik  law,  to  wiud  up  the  partnership  affairs;  and  if, 
in  so  doing  one  partner,  acting  as  a  surviving  partner  and 
traveling  salesman,  sells  to  a  third  person  goods  which  have 
already  been  sold  by  a  resident  surviving  partner,  and  which 
for  this  reason,  cannot  be  delivered,  neither  the  partnership 
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assets  nor  the  estate  of  the  deceased  partner  can  be  held 
liable  for  the  failure  to  deliver  the  goods  to  the  purchaser 
from  the  traveling  partner. 


PLEDGES. 

In  Colton  V.  Oakland  Bank  of  Savings,  70  Pac.  225,  the 
Supreme  Cotirt  of  California  holds  that  where  B.  pledged 

CMwrrt—.     Stock  to  A.,  and  A.  pledged  it  to  C,  and  B. 

^— «■■■—  treated  it  as  a  conversion,  and  put  in  a  claim  for 
the  value  of  the  stock  against  A.'s  assignee,  he  cannot  re- 
cover the  value  of  the  stock  of  C.  on  the  theory  that  B.'s 
title  was  not  effectually  pledged  by  A.  to  C,  but  any  right 
to  recover  is  on  the  assumption  that  A.  converted  the  stock 
by  his  pledge  thereof,  and  thus,  in  connection  with  the  pay- 
ments to  B.,  his  title  was  acquired  by  the  assignee. 


PRESUMPTIONS. 

In  Kane  v.  Rochester  Ry.  Co.,  77  N.  Y.  Supp.  776,  the 
N.  Y.  Supreme  Court  (Appellate  Division,  Fourth  Depart- 
^^  ment)  holds  that  where  the  evidence  in  an 
action  for  personal  injuries  shows  that  an 
alleged  injury  is  not  apparent  from  objective 
sjrmptoms,  but  will  be  disclosed  by  an  X-ray  examination, 
and  the  plaintiff  introduces  a  physician  who  testifies  that  he 
made  such  examination,  but  fails  to  show  the  result  thereof, 
the  defendant  is  entitled  to  an  instruction  that  the  jury  may 
assume  that  the  testimony  of  the  witness,  if  given,  would 
bave  been  adverse  to  the  plaintiff,  even  diough  the  fact  of 
such  examination  was  called  out  by  the  defendant,  who  could 
liave  examined  the  witness  as  to  the  result  of  the  examina- 
tion. 


EAIUtOADS. 

The  U.  S.  Circuit  Court  (N.  D.,  Iowa)  holds  in  O'Brien 
V.  Chicago,  etc,  Ry.  Co.,  that  a  state,  through-  whose  legis- 
ii»reirti—  ii    ^tive  consent  alone  a  railroad  company  derives 

rmam  the  right  to  construct  and  operate  a  railroad 
SflTTMt  Rate  within  its  territory,  may  attach  to  such  consent 
conditions  for  the  protection  of  the  lives  and  property  of 
those  who  may  be  subjected  to  risk  through  the  operations 
of  such  roads,  and  as  one  of  such  conditions  it  may  lawfully 
abrogate  as  to  railroad  companies,  by  a  general  law  appli- 
cable to  all  companies  operating  roads  within  the  state,  the 
conunon-law  rule  which  exempts  a  master  from  liability  for 
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injuries  resulting  from  the  n^igence  of  fellow-servants. 
Compare  Hartford  Fire  Ins.  Co.  ▼.  Chicago,  M.  &  St.  P.  /?. 
Co.,  17s  U.  S.  91. 


STATirrB  OP  UM ITATIONS. 

Against  the  dissent  of  two  judges,  the  Supreme  €x>urt  of 
Kansas  holds  in  Missouri,  etc.  Ry.  Co.  ▼.  Bagley,  69  Pac. 
piMiNv.  189,  that  where  the  original  petition  states  no 
AHiiiHiit  cause  of  action  whatever,  it  will  not  arrest  the 
running,  of  the  statute  of  limitations,  and  an  amendment 
made  after  the  bar  of  the  statute  is  complete  must  be  treated 
as  filed  at  the  time  the  amendment  is  made.  A  cause  of 
action,  being  then  stated  for  the  first  time,  cannot  escape  the 
bar  of  the  statute  of  limitations  by  being  filed  as  an  amend- 
ment. Compare  with  this  result  Colfin  v.  Cottle,  16  Pick. 
383  and  Webb  v.  Hicks,  125  N.  C.  201,  cited  by  the  dissent- 
ing judges  as  opposed  to  the  view  of  the  majority. 


SURBTY. 

The  G>urt  of  Appeals  at  Kansas  City,  Mo.,  holds  in 
Springfield  Lighting  Co.  v.  Hobart,  68  S.  W.  942,  that 

LUMHtj,  where  a  surety  executed  a  bond,  conditioned 
■*■*•*■  that  his  principal  would  faithfully  fulfill  a  cer- 
tain contract  whereby  it  agreed  to  furnish  power  for  an 
electric  light  company  to  operate  its  apparatus,  and  after- 
wards the  electric  light  company  was  consolidated  with 
another  company,  and  a  new  corporation  formed,  the  surety 
continued  liable  to  the  new  corporation  for  the  performance 
of  the  contract 


TRIAL. 

With  one  judge  dissenting  (Judge  Acheson)  the  U.  S. 
Circuit  Court  of  Appeals,  Third  Circuit,  holds  in  Carstairs  v. 
. n^^^,^^      American  Bonding  and  Trust  Co.  of  Baltimore, 
^■■rtiM  cf     116  Fed.  449,  that  under  the  Pennsylvania  prac- 
■^^         tice  a  reservation  of  "the  question  whether  there 
is  any  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
daim"  is  a  good  reservation  of  a  question  of  law ;  and  the  en- 
tering of  judgment  for  the  defendant  on  such  reserved  point, 
notwithstanding  a  verdict  for  the  plaintiff,  is  within  the  prov- 
ince of  the  court,  being  practically  equivalent  to  the  direction 
of  a  verdict    The  dissenting  judge  regards  this  procedure  an 
''unwarrantable  departure  from  die  constitutional  provision'' 
that  in  certain  cases  trial  shall  be  by  jury. 
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Leoiblation  TO  C!oKTBOL  Anthracitb  Coal  Mikino. — The 
Bboistbs  has  receiyed  a  pamphlet  on  this  subject  bj  Judge  R. 
M.  Benjamin,  of  Illinois.  The  author  is  of  the  opinion  that  the 
uanunoont  question  at  the  next  session  of  the  PennsjlTania 
LqpBlature  will  be  the  possibility  of  enacting  under  the  Con- 
itituti<m  a  law  to  control  the  contract  between  the  mine  owner 
and  the  mine  worker. 

And  it  may  very  well  be,  that  if  a  standard  of  wages  is  fixed 
by  the  present  Commission  to  investigate  miq^rs*  grierancea, 
and  is  found  satisfactory,  the  Legislature  will  consider  its 
adoption  as  a  permanent  remedy  for  the  eiils  arising  from 
recurring  disagreements. 

The  legislation  of  the  state  of  Illinois  establishing  reasonable 
maiimum  rates  of  charges  for  transportation  on  the  railroads  in 
the  state,  suggests,"  says  the  author,  ^appropriate  legia- 
lation  for  securing  to  the  miners  reasonable  minimum  prices 
per  ton  for  mining  coal.  In  1873  the  Legislature  of  lUinoia 
created  a  Bailroad  and  Warehouse  Commission  and  gave  it 
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authority  to  make  schedales  of  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and  freight. 
The  schedules  are  to  be  taken  in  all  courts  of  the  state  as 
prima  facie  evidence  that  the  rates  therein  prescribed  are  rea7 
sonable.  They  are  subject  to  revision  from  time  to  time  as 
often  as  circumstances  may  require,  and  penalties  are  pre- 
scribed for  charging  more  than  a  reasonable  rate.  The  char- 
acter of  the  l^alation  is  such  that  in  a  proceeding  for  a  penalty 
a  railroad  corporation  may  escape  conviction  if  it  is  able  to  sho^r 
on  a  trial  before  a  jury  that  its  charges,  although  above  tiioee 

Erescribed  in  the  schedule,  are  only  reasonable.  Such,  in 
rief,  is  the  character  of  the  legislation  in  Illinois  to  prevent 
extortion  by  railroad  corporations  in  their  rates  charged,  or 
contracts  made  for  the  transportation  of  passengers  and  freights. 
It  is  confidently  believed  that  legislation  in  Pennsylvania  pro- 
viding for  a  classification  of  the  mines  with  reference  to  the 
depth  and  thickness  of  the  coal  veins  and  any  other  'differ- 
entiaF  that  may  be  deemed  important,  and  providing  for 
schedules  prescribing  what  shall  be  taken  in  the  courts  as  prima 
facie  reasonable  nlinimum  prices  per  ton  for  mining  coal  and 
fixing  a  suitable  penalty  against  anv  corporation  which  may 
make  contracts  witii  miners  for  less  than  reasonable  prices,  will 
be  held  to  be  constitutionaL'' 

In  objection  to  this  proposition,  it  immediately  suggests  itself 
that  a  control  of  contract  is  in  confiict  with  the  United  States 
Constitution,  with  its  general  spirit  and  more  particularly  with 
the  Fifth  Amendment:  '^o  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law ;''  and  the  Four- 
teenth Amendment:  '^o  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citiz^  of 
the  United  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  the  eoual  protection  of  the  laws''  (substantially 
incorporated  in  the  Constitution  of  Pennsylvania,  Art.  1,  §  1). 

The  object  of  this  note  is  not  an  exhaustive  discussion,  but  a 
presentation  of  the  arguments  and  authorities  of  Judge  Ben- 
jamin, and  of  the  possible  views  and  citations  contra. 

The  author  claims  that  'Hhe  right  of  the  Lc^slature  of  Penn- 
sylvania to  enact  such  a  law  and  thus  restrict  to  a  reasonable 
extent  the  power  of  these  corporations  in  making  contracts 
with  their  employes  in  mining  coal,  can  be  sustained  in  the 
courts  upon  each  and  all  of  the  following  grounds : 

'1.  The  business  of  mining  coal  is  'affected  with  a  public  in- 
terest'' 

''2.  The  business  of  mining  coal  in  the  anthracite  region  has 
become  a  monopoly  of  a  necessity  of  life." 

'^3.  The  state  can  restrict  the  liberty  or  freedom  of  contract  so 
as  to  prevent  imposition  and  extortion." 
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''4.  The  state  can  prescribe  what  contracts  may  be  made 
by  the  corporations  of  its  own  creation.'* 

"5.  *The  right  to  contract  is  not  absolute  but  may  be  sub- 
jected to  the  restraints  demanded  by  the  safety  and  welfare  of 
the  state/" 

In  support  of  the  first  proposition,  viz. :  ''the  business  of  min- 
ing coal  is  affected  with  a  public  interest/'  the  author  cites  the 
case  of  Munn  v.  Illinois,  84  TJ.  S.  113,  1873^  in  which  the  opera- 
tion of  grain  warehouses  was  held  to  be  such  a  business;  and  ''the 
limitation  by  legislative  enactment  of  the  rate  of  charge  for 
warehouse  services  was  therefore  held  constitutional/'  In  its 
decision  the  Supreme  Court  of  the  United  States  affirmed  the 
decision  of  the  Supreme  Court  of  Illinois  and  "reaffirmed  the 
doctrine  announced  by  Lord  Chief  Justice  Hale  more  than  two 
hundred  years  ago,  that  when  private  property  is  'affected  with 
a  public  interesf  it  is  subject  to  governmental  control/' 

In  the  course  of  its  decision  the  court  says:  "Under  these 
powers  (inherent  in  every  sovereignty)  the  government  regu- 
lates the  conduct  of  its  citizens  one  toward  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  sndi 
regulation  becoTiiefi  necessary  for  the  public  good.  In  their 
exercise  it  has  been  customary  in  England  from  time  immemo- 
rial, and  in  this  coimtry  from  its  first  colonization,  to  regulate 
ferries,  common  carriers,  hackmen,  bakers,  millers,  wharfingers, 
innkeepers,  etc.,  and  in  so  doing  to  fix  a  maximum  of  charge  to 
be  made  for  services  rendered,  acconmiodations  furnished  and 
articles  sold.'' 

The  Supreme  Court  followed  this  decision  in  Budd  v.  New 
York,  143,  U.  S.  517,  1891,  emphasizing  the  close  relation 
between  the  storage  and  the  carriage  of  grain,  and  justifying 
the  right  to  control  grain  elevators  by  the  aclmowledged  right 
of  the  state  to  control  common  carriers. 

The  author  applies  these  authorities  to  the  question  imder 
discussion  thus :  "In  each  of  these  cases  the  liberty  or  freedom 
of  a  private,  natural  person  to  make  contracts  was  regulated 
'  by  the  state  on  the  ground  that  he  was  engaged  in  a  business 
affected  with  a  public  interest.  If  there  is  any  business  in  this 
country  affected  with  a  public  interest,  it  is  that  of  mining  coal. 
These  corporations  were  created  by  the  state  ior  the  express 
purpose  of  supplying  the  public  with  coal.  With  some  legisla- 
tion securing  reasonable  wages  to  the  miners,  the  mines  will  be 
steadily  operated.  Without  such  legislation  we  have  every  rea- 
son to  expect  constantly  recurring  strikes  and  repetitious  of 
the  present  situation,  which,  in  the  languages  of  the  president, 
lias  become  literally  intolerable/  " 

In  considering  the  value  of  these  cases  as  authorities,  it 
should  be  mentioned  that  none  of  the  decisions  were  by  an 
undivided  court    In  the  Illinois  case  Justices  Strong  and  Field 
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dissentedy  and  in  the  case  of  Budd  v.  New  York,  supra,  there 
was  a  strong  dissent  by  Brewer^  Brown  and  Field,  J.  J.  The  tenor 
of  these  dissenting  opinions  was  that  the  freedom  of  priyate 
contract  could  not  be  thus  abridged,  even  though  the  business 
under  discussion  was  declared  public  by  a  constitutional  pro- 
▼ision  (Constitution  of  Illinois,  Art.  13,  §  1,  1870). 

This  points  to  a  fundamental  difference  between  a  public  and 
a  private  business, — ^the  one  affects  the  public  directly ;  the  other 
indirectly.  The  public  itself  is  a  party  to  the  contract  with  tlie 
innkeeper,  the. wharfinger  and  the  common  carrier;  the  public 
is  affected  but  indirectly  by  the  contract  of  hire  between  the 
mine  owner  and  the  mine  worker.  In  the  cases  cited  above,  it 
is  the  fact  that  the  contracts  are  with  the  public  that  gives  the 
right  of  legislative  control.  Although  it  may  follow  from  thia 
that  the  mine  owner  can  be  controlled  in  some  of  his  contracta^ 
—namely  those  with  the  public, — it  does  not  follow  that  he  may 
be  controlled  in  all  of  his  contracts — ^including  those  in  whi<£ 
the  public  is  not  a  party. 

In  development  of  this  phase  of  legislative  power.  Judge  Ben- 
lamin  points  out  that  the  business  of  mining  coal  is  not  only 
^affected  with  a  public  interest, — ^it  is  a  monopoly  of  a  neoeasity 
of  life.''  And  he  presents  this  syllogism :  ''Ix  the  state  can 
regulate  the  prices  at  which  such  a  public  necessity  as  water  or 
fuel  shall  be  sold  by  one  who  has  a  monopoly  of  the  sale  {8.  V. 
Water  Works  v.  Schottler,  110  IT.  S.  347,  1883)  it  surely  can 
reasonably  regulate  the  wages  to  be  paid  by  the  monopolistic  coal 
combine  to  its  employes  so  as  to  secure  the  labor  of  duly  qualified 
miners  and  a  steady  supply  of  coal  for  the  public.'' 

This  second  proposition  is  clearly  but  a  corollary  of  the  first; 
indeed,  it  merely  omits  the  words :  ^liusiness  affeetei  with  a  pub- 
lic interest"  and  supplies  the  more  particular  term,  '^monopoly." 
Munn  V.  Ittinoie  {supra)  holds  that  the  legislature  may  fix  the 
rates  of  a  business  affected  with  a  public  interest;  W€Air  Works 
V.  Schottler,  cited  here,  holds  that  the  Legislature  may  fix  the 
rates  of  a  monopoly  (and  the  court  rests  its  decision  on  the 
authority  of  Munn  v.  Illinois).  The  author's  deduction  that  the 
Legislature  may  also  control  wage  contracts  is  therefore  open  to 
Uie  following  objection  in  either  case :  that  there  is  an  onbridged 
gulf  between  the  control  of  a  contract  with  the  public  (ratee), 
and  the  control  of  a  private  contract  (wages). 

Water  Works  v.  Schottler  is  moreover  limited  in  the  opinion 
of  the  court:  'The  question  here  is  not  between  buyer  and 
seller  as  to  prices,  but  between  the  state  and  the  corporation 
as  to  what  corporate  privileges  have  been  granted."  When  then 
the  court  say  it  is  within  the  power  of  the  government  to  control 
the  prices  at  which  a  monopoly  shall  sell  water,  the  conrf  a 
reasoning  might  be  added  as  context;  because  said  monopoly 
is  a  corporation  controlled  by  the  Legislature  under  the  Consti- 
tution of  the  State  of  California. 
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And  this  brings  ns  naturally  to  another  phase  of  legisla- 
tive power:  *The  state  can  prescribe  what  contracts  may  be  made 
by  corporations  of  its  own  creation."  Judge  Benjamin  thus 
makes  a  full  and  direct  statement  of  his  contention  and  con- 
tinues: 'There  are  certain  important  distinctions  between  a 
citizen  or  natural  person  and  a  corporation  or  artificial  person. 
It  has  been  repeatedly  held  by  the  Supreme  Court  of  the  United 
States  that  while  a  corporation  is  a  person  it  is  not  a  citizen 
within  the  meaning  of  tiie  Fourteenth  Amendment.  Unlike  the 
citizen,  a  corporation  has  no  natural  or  original  rights  or  powers. 
A  corporation  is  an  artificial  person  created  by  the  law  and  en- 
dowed with  only  such  capacity  or  powers  as  may  be  conferred 
upon  it  by  the  act  of  incorporation.  No  lawyer  has  ever  con- 
tended that  the  state  in  granting  a  special  privilege  or  immunity 
to  a  corporation  has  not  a  right  to  prescribe  the  conditions  upon 
which  such  privilege  or  immunity  snail  be  enjoyed.  .  .  .  But 
while  corporations  have  no  original  rights  or  capacities  and  are 
subject  to  legislative  control  it  has  beoi  suggested  that  the  pro- 
posed legislation  would  violate  the  miner^s — ^the  citizen's  liberty 
or  freedom  of  contract.  What  is  the  natural  person's  original 
liberty  or  freedom  to  contract?  It  is  nothing  more  than  the 
liberty  or  freedom  to  contract  with  natural  persons.  And  when 
in  addition  to  this  liberty  or  freedom  of  the  citizen,  he  acquires 
the  capacity  or  power  to  make  contracts  with  a  corporation,  he, 
as  well  as  the  corporation  with  whom  he  may  contract,  is  subject 
to  the  legidative  restrictions  accompanying  the  capacity  or  power 
of  the  corporation.  In  the  Rhode  Island  case  {State  v.  Brown 
Mfg.  Co.,  18  B.  1. 16, 1892)  holding  that  a  law  requiring  corpor- 
ations to  pay  the  wages  of  their  employes  weekly  is  constitu- 
tional, the  court  further  say:  'Corporations  are  artificial 
bodies,  and  possess  onlv  such  powers  as  are  granted  to  them, 
and  natural  persons  dealing  wiu  them  have  no  right  to  demand 
that  greater  power  should  be  granted  to  corporations  in  order 
that  they  may  make  other  contracts  with  such  corporations  than 
the  corporations  are  authorized  to  enter  into/ '' 
'  While  granting  that  the  charter  of  a  corporation  is,  as  it  were, 
a  contract  in  which  the  legislature  has  reserved  the  right  to 
insert  new  terms,  we  suggest  that  legislative  action  is  not  thereby 
entirely  relieved  from  judicial  restraint;  the  legiriature  cannot 
insert  what  terms  it  pleases  into  said  contract.  We  reach  this 
conclusion  by  the  course  of  reasoning  employed  by  the  United 
States  Supreme  Court,  St  L.  &  8.  F.  R.  R.  v.  Qill,  156  U. 
S.  657, 1894,  in  considering  an  analogous  question,  viz :  '^Whether 
if  the  power  of  the  state  to  fix  and  regulate  the  passenger  and 
freight  charges  of  railroad  corporations  has  not  been  restricted 
by  contract,  there  can  be  found  by  judicial  inquiry,  a  limit  to 
such  power  in  the  practical  effect  its  exercise  may  have  on  the 
earnings  of  the  corporations.    This  court  has  declared  in  several 
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cases  that  there  is  a  remedy  in  the  courts  for  relief  against 
legislation,  establishing  a  tariff  of  rates  which  is  so  unreasonable 
as  to  practically  destroy  the  value  of  property  of  companies  en- 
gaged in  the  carrying  business,  and  that  especially  may  the 
courts  of  the  United  States  treat  such  a  question  as  a  judicial 
one,  and  hold  such  acts  of  legislation  to  be  in  conflict  with  the 
Constitution  as  depriving  the  companies  of  their  property  with- 
out due  process  of  law  and  as  depriving  them  of  the  equal  pro- 
tection of  the  laws/'  The  same  court  early  stated  the  broad 
reason  for  this  position  in  Peik  v.  R.  R„  94  TJ.  S.  164,  1876 : 
''that  the  reservation  of  power  to  alter  or  repeal  charters  gave 
the  legislature  the  same  power  over  the  business  and  proper^  of 
corporations  that  it  has  over  individuals;  nothing  more  could 
have  been  intended  than  to  leave  the  stockholders  in  corpora- 
tions in  such  a  position  that  the  legislature  could  place  them 
on  the  same  footing  with  natural  persons  before  the  law,  and 
disable  them  from  permanently  evading  the  burdens  on  all  others 
engaged  in  similar  vocations,  by  appealing  to  the  letter  of  their 
charter.  Their  object  was  not  to  open  the  door  to  oppression, 
but  to  secure  simple  equality  between  citizens  of  the  state, 
whether  working  singly  or  in  corporate  associations/' 

And  in  considering  the  same  question  the  court  said  in  Reagan 
V.  Farmet^s  Loan  and  Trust  Co.,  164  TJ.  S.  399,  1893 :  "It  is  a 
part  of  judicial  duty  to  restrain  anything  which  in  the  form  of 
a  regulation  of  rates  operates  to  deny  to  the  owners  of  property 
invested  in  the  business  of  transportation  that  equal  protcx^tion 
which  is  the  constitutional  right  of  all  owners  of  other  property. 
It  has  always  been  a  part  of  the  judicial  function  to  determine 
whether  the  act  of  one  party  (whether  that  party  be  a  single 
individual,  an  organized  body  or  the  public  as  a  whole),  operates 
to  divest  the  other  party  of  any  rights  of  person  or  property. 
The  equal  protection  of  the  laws,  which  by  the  Fourteentii 
Amendment  no  state  can  deny  to  the  individual,  forbids  legisla- 
tion in  whatever  form  it  may  be  enacted,  by  which  the  property 
of  one  individual  is  without  compensation  wrested  from  him  for 
the  benefit  of  another,  or  for  the  public.  This  is  a  government 
of  law,  not  a  government  of  men,  etc.'' 

The  Supreme  Court  of  the  United  States  decided  the  above 
cases  on  a  course  of  broad  fundamental  reasoning  which  admits 
Judge  Benjamin's  entire  contention  on  this  point  and  finds 
nev^heless  a  ground  for  the  judicial  restraint  of  the  legislative 
police  power  over  corporations.  The  court  admits  the  right  of 
the  legislature  to  limit,  alter,  vary,  or  repeal  a  charter,  but  it 
insists  that  the  state's  police  power  unlimited  by  con^ct,  is 
limited  by  reaeonablenesg  and  necessity  interpreted  by  the  court 
in  the  light  of  the  Fourteenth  Amendment.  This  well-settled 
position  is  the  result  of  the  court's  conviction  that  the  public 
welfare  demands  for  corporations  the  protection  granted  to  ''per- 
sons" by  this  provision  of  the  Constitution,  and  that  therefore 
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the  legielatiire  stop  short  at  the  unreasonable  regulation  of 
quasi-public  contracts, — ^the  taking  of  property  without  due 
process  of  law.  The  court  has  often  said  that  the  undue  regula- 
tion of  freight  and  passenger  rates  (a  quasi-public  contract) 
may  amount  to  the  taking  of  property  without  due  compensa- 
tion. We  suggest  that  this  precedent  offers  a  basis  for  the 
decision  that  the  enforced  payment  of  certain  rates  of  wages  (a 
private  contract)  is  under  all  circumstances  an  unreasonable 
restraint, — that  it  is,  in  other  words,  an  undue  taking  of  private 
property  by  the  state  within  the  prohibition  of  the  Fourteenth 
Amendment. 

Since  the  author  proposes  the  control  of  corporations  as  a 
solution  of  the  strike  problem,  we  venture  an  economic  objection. 
The  establishment  of  control  over  corporations  leaves  uncon- 
trolled private  dealers,  doing  business  individually  and  in  tEe 
various  forms  of  unincorporated  association.  If  a  body  of  men 
are  materially  restricted  when  incorporated  and  can  make  what 
contracts  they  please  when  they  deal  privately,  they  will  steadily 
tend  toward  this  economic  result, — ^they  will  not  do  business 
as  a  corporation. 

It  is  natural  therefore  that  Judoe  Benjamin  should  base  his 
final  argument  on  the  general  poUoe  power  of  the  state,  not 
alone  over  the  corporate  parties  to  the  contract,  but  over 
the  inherent  nature  of  the  wage  contract  itself.  He  writes :  'The 
rig^t  to  contract  is  not  absolute,  it  is  limited  by  the  right  of  the 
legislature  to  prevent  imposition  and  extortion;  ...  it  is 
smbject  to  the  restraints  demanded  by  the  safety  of  the  state.'' 

'un  view  of  the  long  train  of  evils  following  the  present 
straggle  between  the  mine  operators  and  mine  worken  over  the 
price  of  labor,  would  not  the  proposed  legislation  come  strictly 
within  the  so-called,  but  never  closely  defined,  police  powera 
of  the  state?  Would  not  such  legislation  be  as  clearly  within 
the  police  pqwen  as  the  laws  proUbiting  or  restricting  the  sale 
of  intoxicating  liquora  or  laws  making  illegal  the  contracts  for 
the  purchase  of  'futura  delivery*  cotton  or  grain  P' 
-  ^^[n  Holden  v.  Hardy,  169  IT.  S.  366,  1897,  it  was  held  that  a 
statute  of  Utah  providing  that  'the  period  of  employment  of 
workingmen  in  all  imderground  mines  or  workings  shall  be 
eight  hours  per  day,  except  in  cases  of  emergency,  where  life 
or  property  are  in  imminent  danger,'  does  not  violate  the  pro- 
viaions  of  the  Fourteenth  Amendhnent  by  abridging  the  privi- 
leges or  immimities  of  its  citizens,  or  by  depriving  them  of  their 
property,  or  by  denying  to  them  the  equal  protection  of  the 

^^n  Booth  V.  lUinoia,  decided  March  3,  1902.  (Supreme 
Court  Reporter,  Vol.  XXII,  p.  42),  the  Supreme  Court  of  the 
United  States  hold  that  the  prohibition  against  options  to  buy 
or  sell  grain  or  other  commodities  at  a  future  time,  which  is 
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made  by  the  Illinois  Criminal  Code,  Sec  130,  does  not  invade 
the  liberty  granted  to  every  citizen  by  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States.  The  court  say : 
*The  argument  is,  that  the  statute  directly  forbids  the  citizen 
from  pursuing  a  calling  which,  in  itself  involves  no  element  of 
immorality,  and  therefore  by  such  prohibition  it  invades  his 
liberty  as  guaranteed  by  the  supreme  law  of  the  land.  Does 
this  conclusion  follow  from  the  premises  stated  ?  We  think  not. 
A  calling  may  not  in  itself  be  immoral,  and  yet  the  tendency  of 
what  is  generally  or  ordinarily  or  often  done  in  pursuing  that 
calling  may  be  towards  that  which  is  admittedly  immoral  or 
pernicious.'  *' 

''In  the  language  of  the  Supreme  Court  of  Colorado,  In  re 
Serip  Bell,  23  Col.  607,  1897:  'No  one  doubts  the  authority  or 
questions  the  duty  of  the  state  to  interfere  with  such  force  as 
may  be  necessary  to  repress  such  disturbances  and  maintain  the 
public  peace  and  tranquillity;  and  as  well  may  the  state  pro- 
vide in  advance  against  certEiin  kinds  of  fraud  and  oppression 
which  lead  to  these  outbreaks.' '' 

"And  in  Peel  Splint  Cod  Co.  v.  State,  36  W.  Va,  794,  1891, 
the  court  say :  'It  cannot  be  possible  that  the  state  has  no  police 
power  adequate  to  the  protection  of  society  against  the  recur- 
rence of  such  disturbances,  which  threaten  to  shake  civil  order 
to  its  very  foundations.' " 

The  author  is  surely  right  when  he  says  that  the  police  power 
is  indefinite;  that  is  shown  peculiarly  well  by  the  fact  that  the 
very  jurisdictions  whose  general  dicta  he  cites  as  authority, 
have  stopped  far  short  of  controlling  the  miner's  contract  in 
particular  cases. 

In  Colorado,  Re  House  BUI,  39  Pac.  431,  1895,  a  bill  entitled 
"an  act  to  regulate  the  weighhig  of  coal  in  mines"  was  referred 
to  the  Supreme  Court  for  an  opinion  and  was  there  pronounced 
unconstittttional. 

In  West  Virginia,  State  v.  Ooodwell,  33  W.  Va.  179,  1889, 
the  court  held  unconstitutional  an  act  prohibiting  the  payment 
by  miners  of  their  employes  in  orders  or  other  papers  unless 
redeemable  in  thirty  days  in  lawful  money  of  United  States. 

In  H olden  v.  Hardy,  supra,  cited  by  the  writer,  the  court  limits 
its  decision  thus:  "We  have  no  disposition  to  criticise  the  many 
authorities  which  hold  that  state  statutes  restricting  the  hours 
of  labor  are  unconstitutional.  It  is  sufficient  to  say  of  them  that 
they  have  no  application  to  cases  where  the  legislature  had 
adjudged  that  a  limitation  is  necessary  for  the  preservation  of 
health  of  the  employes,  and  there  are  reasonable  grounds  for 
believing  that  such  determination  is  supported  by  the  facts. 
The  question  in  each  case  is  whether  the  legislature  has  adopted 
the  statute  in  exercise  of  a  reasonable  discretion,  or  whether  its 
action  be  a  mere  excuse  for  an  unjust  discrimination;  or  the 
oppression  and  spoliation  of  a  particular  class." 
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Wc  see  then,  that  the  general  language  of  the  coarta,  dted 
by  the  author  concerning  the  scope  of  the  police  power,  ia  ma- 
terially narrowed  in  those  very  same  jurisdictiona  by  actual  de- 
cisions. Where  the  court  has  refused  to  uphold  the  regulation 
of  the  weighing  of  coal  (W.  Va.),  and  the  payment  of  miners 
in  store  orders  (Colo.),  it  could  sustain  a  statute  regulating 
wages  in  any  form,  only  by  a  complete  reversal  of  dedaion. 

But  however  strong  these  decisions  might  be,  their  authority 
must  always  be  limited  in  its  application  to  legislation  in  Penn- 
syl^aiiia-  For  when,  as  in  these  cases,  the  court,  in  protecting 
the  Constitution  considers  whether  the  legislature  haa  adopted 
a  statute  in  the  use  of  reaaonable  discretion,  it  ezerdaes,  as  it 
were,  a  local  political  function.  In  other  words,  the  reasonable- 
ness of  a  statute  in  Colorado  does  not  prove  its  reasonableness 
in  Pennsylvania;  that  essential  of  its  constitutionality  can  only 
be  judged  in  the  light  of  the  social  and  economic  condition  of 
the  particular  community  over  which  the  statute  extends. 

This  fact  gives  peculiar  value  to  the  decisions  which  have 
already  been  made  in  Pennsylvania  on  the  freedom  of  contract 
under  the  police  power.  In  Oodcharlea  v.  Wigeman,  113  Pa. 
431,  1886,  the  ''Store  Order  Acf '  prohibiting  the  payment  of 
miners  in  store  orders  was  held  unconstitutional  on  the  ground 
that  "an  attempt  had  been  made  by  the  legislature  to  do  what 
in  this  coimtry  cannot  be  done,  that  is,  prevent  persons  who  are 
fttt  juris  from  making  their  own  contracts.'' 

The  Company  Store  was  again  attacked  by  the  ''Terrekee 
Store  Order  Act,''  passed  by  the  last  Legislature,  in  the  form  of 
a  heavy  tax  on  store  orders.  The  Dauphin  County  Court  on 
December  9,  1902,  declared  this  act  unconstitutional  in  the 
following  words :  ''The  taxation  imposed  on  defendant  by  said 
act  and  charged  against  it  in  said  settiement  was  intended  to 
and,  if  the  act  were  sustained,  would  inflict  a  penalty  on  defend- 
ant for  doing  that  which  it  has  a  legal  and  constitutional  right 
to  do,  and  the  act  is,  therefore,  unconstitutional."  Even  if  these 
decisions  were  reversed,  the  court  in  recognizing  the  right  to 
prohibit  store  orders  would  still  be  far  from  sustaining  the 
Legislature's  right  to  regulate  wages. 

Owing  to  the  local  character  of  the  police  power  and  to  its 
general  indefiniteness,  we  believe  that  its  application  to  the 
freedom  of  the  employment  contract  can  best  be  shown  by  a 
reference  to  particular  cases  in  particular  jurisdictions.  We 
present,  therefore,  a  short  list  of  decisions  in  which  this  phase 
of  the  police  power  is  substantially  involved. 

California.  Ex  parte  Kubach,  85  Cal.  274, 1890.  Ordinance 
of  Los  Angeles  making  it  a  misdemeanor  for  a  contractor  to 
employ  any  person  to  work  more  than  eight  hours;  hdd  uncart 
stiiutianat. 

Colorado.  Be  House  BiU,  39  Pac.  431,  1895  (supra). 
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Illinois.  Milleii  v.  People,  117  111.  294,  1886.  Statute 
compelling^  wdghing  on  a  standard  scale  of  coal  hoisted  f  rona 
the  mine;  unconsiUuUonaL 

Ramsey  v.  People,  142  111.  380,  1892.  Statute  reoognizincf 
right  of  parties  to  contract  for  other  modes  of  payment,  but 
providing  for  the  weighing  of  coal  where  the  miners  were  paid  by 
weight;  unconetiiuHonal. 

Braceville  Coal  Co.  ▼.  PeofAe,  147  HI.  66,  1893.  Statute 
compelling  weekly  payment  of  wages;  unconaiUutiondl. 

Illinois  Criminal  Code,  §  130.  Prohibition  against  options  to 
buy  or  sell  grain;  constUuiional. 

Inddlna.  Hancock  v.  Yaden,  23  N.  E.  253,  1890.  Statute 
requiring  the  payment  of  miners  once  in  two  weeks;  unconMiitu- 
iumal. 

Massachusetts.  Com.  y.  Perry,  155  Mass.  117, 1891.  Stat- 
ute prohibiting  an  employer  of  weavers  from  withholding  wages 
because  of  imperfections  in  the  weaving;  unconsiituiiofuil. 

Mabtland.  Schaffer  v.  Min.  Co.,  55  Md.  74, 1880.  Statute 
compelling  the  payment  of  miners  in  legal  tender  of  the  United 
States;  constitutional. 

MissouBi.  State  v.  Loomis,  115  Mo.  307, 1893.  Statute  pro- 
hibiting the  payment  of  wages  in  orders  or  checks,  not  negotiable 
and  redeemiJi>le  at  face  value;  unconstitutional. 

Nebraska.  Low  v.  Rees  Printing  Co.,  41  Neb.  127,  1894. 
Statute  providing  that  eight  hours  shall  constitute  a  day's  work, 
and  that  employe  shall  receive  extra  pay  for  extra  work;  ifncon- 
Mtitutional. 

Ohio.  Wheeling  Bridge  Co.  v.  GUmore,  8  Ohio  C.  C.  858, 
1894.  Statute  limiting  work  by  employes  of  mines  or  railroads 
to  ten  hours  a  day  (1)  and  requiring  eight  hours  rest  after 
twenty-four  hours'  consecutive  work  (2) ;  (1)  unconstituUanial; 
(2)  contHtutional. 

Rhode  Island.  State  v.  Brown  Mfg.  Co.,  18  B.  I.  16,  1892 
(supra). 

West  Vibginia.  State  v.  Ooodwell,  33  W.  Va.  179,  1889. 
Statute  prohibiting  payment  in  orders  not  redeemable  within 
Uiirty  days  in  lawM  money;  unconstitutional. 

The  Constitutions  of  Louisiana  and  Wyoming  expressly  define 
the  legislative  power  over  the  employment  contract. 

Louisiana.  Const.  Art.  44.  ''No  law  shall  be  passed  fixing 
the  price  of  manual  labor." 

Wyomiko.  Const.  Art.  1,  §  22.  'The  rights  of  labor  shall 
have  just  protection  tiirough  laws  calculated  to  secure  to  the 
laborer  proper  rewards  for  his  service,  and  to  promote  the  indus- 
trial welfare  of  the  state.'' 

Since  the  police  power  of  tiie  legislature  over  contractual 
freedom  depends  so  greatly  on  the  conditions  of  the  community, 
and  Uie  economic  status  of  its  corporations,  it  cannot  be  said 
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that  decisions  in  different  communities  are  squarely  conflicting 
or  exactly  analogous.  Different  statutory  interpretations  in  the 
same  jurisdiction,  however,  offer  an  opportunity  of  observing 
where  the  police  power  clashes  with  the  Constitution.  Espe- 
cially when,  as  in  Ohio,  the  same  statute  contains  a  twofold  pro- 
Tidon:  first,  for  a  ten-hour  day;  second,  for  an  eight-hour  rest 
after  twenty-four  hours  of  labor.  The  first  provision  was  over- 
thrown, the  second  declared  constitutional.  Is  there  any  differ- 
ence between  them,  except  one  of  degree?  We  think  there  is.  A 
statute  compelling  an  eight  hours'  rest  after  a  day  and  night's 
work  is  plainly  a  health  regulation.  A  statute,  on  the  other 
hand,  which  inserts  in  a  contract  the  condition  ''ten  hours'' 
before  the  word  ''day"  and  then  provides  a  method  of  computing 
extra  pay  for  "extra  hours"  may  incidentally  affect  the  public 
health,  but  it  is  aimed  at  an  economic  relation  betifeen  employer 
and  employe;  it  breaks  open  the  sealed  contract  between  them 
and  inserts  the  wages:  a  day's  pay  for  ten  hours'  work.  The 
court  disregarding  as  immaterial  tiie  incidental  benefit  to  pub- 
lic health,  looked  to  the  true  intention  of  the  legislature,  and 
declared  that  statute  unconstitutional.  Just  as  in  the  oleomar- 
garine cases,  where  the  true  object  is  to  control  or  do  away  wiUi 
business  competition,  the  court  does  not  go  behind  the  primary 
economic  effect  contemplated  by  the  legislature,  and  rules  out  as 
immaterial  all  evidence  to  show  whether  or  not  substitutes  for 
butter  are  inddent^y  unhealthful.  People  v.  Marx,  99  N.  Y. 
377,  1885. 

And  so  with  the  author's  proposition  of  controlling  wages.  We 
have  shown  that  its  constitutionality  depends  upon  whether  the 
legislature  has  exercised  a  reasonable  discretion  tested  in  the 
light  of  the  direct  legislative  object  Now  the  declared  object 
of  the  proposed  l^gisktion  is  not  to  benefit  the  corporation;  ii 
not  to  benefit  the  miner;  it  is  to  control  the  corporation,  to  con- 
trol the  protests  of  the  miner,  not  for  the  benefit  of  both  or 
either  of  these  parties  to  the  contract,  but  "to  secure  to  the 
public  a  steady  supply  of  coal." 

To  this  extent,  we  believe,  the  courts  have  never  gone.  In 
Illinois  where  the  statute  forbidding  contracts  to  buy  or  sell  in 
the  future,  has  been  upheld,  the  court  has  consistently  over- 
thrown repeated  attempts  at  the  regulation  of  wages.  And  this 
points  to  the  fundamental  distinction.  Of  the  right  of  the  legis- 
lature to  control  directly  public  health  and  public  morality  there 
can  be  little  doubt;  as  where  liquor  or  oleomargarine  are  for- 
bidden because  injurious  to  public  health.  Thus  also,  there  is  a 
necessity  for  the  regulation  of  private  contracts  that  bear  within 
themselves  the  seeds  of  peculation  and  immorality;  as  for  exani- 
ple  the  dealing  in  "futures"  or  in  lottery  tickets.  We  admit 
also  the  legislative  right  to  prevent  imposition  and  fraud;  the 
prescribing  of  a  set  form  of  insurance  policy;  or  the  regulation 
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of  the  charges  of  hackmen,  etc. ;  or  even  the  limitatioii  (to  910) 
of  the  fee  of  an  attorney  procuring  a  pension  for  his  client  (held 
constitutional  in  Frisbie  v.  U.  &,  157  U.  S.  160,  1894). 

These  are  all  cases  of  l^slation  where  the  contract  itself  was 
either  inherently  bad  or  it  was  necessary  to  protect  the  ignoranoe 
or  peculiar  position  of  one  contracting  party  against  the  fraud 
or  imposition  of  the  other.  But  that  is  not  the  object  of  fizingf 
a  standard  of  wages;  and  we  have  shown  that  it  is  by  its  tme 
object,  that  the  statute  stands  or  falls.  The  aim  of  the  proposed 
legislation  is  no^  to  regulBie  a  contract  inherently  bad,  or  to 
protect  the  miner  against  the  corporation, — ^it  seeks  to  oontvol 
them  both;  to  prevent  the  corporation  from  lowering  the  wsgea; 
to  prevent  the  miner  from  possibly  demanding  more  than  he 
earns.  In  other  words,  it  seeks  to  control  both  the  liae  and 
fall  in  wages;  to  substitute  a  state  standard,  for  the  automatic 
economic  standard  of  wages.  It  seeks  to  repress  their  natural 
economic  differences,  not  for  the  benefit  of  either,  but  for  the 
advantage  of  another  person;  and  we  submit  that  the  court  has 
never  taken  that  step,  whether  that  other  person  be  an  individiial, 
a  set  of  individuals  or  even  the  public. 

And  finally  we  recall  Judge  Benjamin's  argument  in  its  com- 
pleteness. His  proposition  is  that  a  standard  of  the  wages  of 
miners  be  nrescribed  by  the  legislature,  to  be  taken  by  the  court 
BB  prima  facie  reasonable  Tninimiini  wLges,  and  further  that  a 
suitable  penalty  be  imposed  on  any  corporation  which  may  make 
contracts  with  miners  for  less  than  '"reasonablef"  prices  per  ton. 
This  involves  of  course  a  detaUed  schedule  with  reference  to  the 
depth  and  thickness  of  the  coal  veins,  of  what  the  corporation 
ought  to  pay  and  of  what  the  miner  ought  to  get,  throwing  upon 
the  mine  owner  the  burden  of  proving  the  reasonableness  of 
lower  wages,  and,  we  suppose,  throwing  upon  the  miner  the 
burden  of  proving  the  reasonableness  of  higher  wages.  This 
legisktion  goes  right  to  the  heart  of  a  private  contract,  in  fact, 
ite  very  object  IS  to  make  the  contracts  for  both  parties  by  settiinff 

may  be  controlled  m  their  contracts  with  their  employes  benuse 

fic^on  ""thS^a^^^f  "*^^^  ^»  "^^  ^y  ^^  objection  that  the 
Sr:S;te,  fs  n^^^^  1  V^Pl  i»  ^  creation  of 

poration  of  that  W  ^f  ^  ^"^  ^"^^  ^'  depriving  the  coi- 
freedom  of  private^^ftS''*  *  PP^^te  person,-the  economic 
argument,  it  is  finalWr^  k  V^  therefore,  to  preclude  this 
power  of  the  state  eS«SS?^  ^  '^^^^^  Benjamin  that  the  police 
sons  alike,  includes^^^^.T'  «>nK)rations  and  private  per- 
the  operator  and  Se^^^^S*^  ««?^*«  ^^  «»t»ct  beti^ 
e  miner.     In  the  laat  analysis  of  his  lesscm- 
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mg,  then,  we  find  that  the  author  grounds  his  ptopoeed  legidt- 
tion  on  the  general  power  of  the  state  to  protect  its  citizens  and 
their  property;  and  the  whole  structure  of  his  argument  for  con- 
stitutionality stands  or  falls  with  this,  the  foundation  upon 
whidi  it  rests.  It  is  true  that  the  legislature  has  the  rightto 
proTide  for  the  peace  and  welfare  of  the  state,  but  it  is  also  true 
fliat  for  this  very  end,  its  power  has  a  certain  and  permanent 
limitation,  for  the  police  power  of  the  state  must  yield  when  it 
comes  in  conflict  with  the  Federal  Constitution. 

Waiter  Loewy. 
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Iksubanoe  and  Crime:  A  Considsratiok  of  the  Evfbotb 
XTpok  Society  of  the  Abuses  of  Iksurakce,  Toosthxb 
WITH  Cebtaik  Historical  Instances  of  Such  Abusss. 
By  Alex.  C.  Campbell.  New  York:  Q.  P.  Putnam's  Sons. 
1902. 

To  the  easy-going  citizen,  who  believes  in  letting  good  enough 
alone,  the  idea  of  insurance,  whether  as  against  detraction  of 
property  or  loss  of  life,  has  generally  seemed  one  of  the  great 
blessingB  of  modern  times.  But  to  the  closer  student  oi  the 
subject  the  fact  appears  that,  closely  allied  with  this  great 
boon,  are  tremendous  evils  which  if  continued  threaten  the  very 
life  and  soul  of  insurance. 

In  the  above  work,  the  author  has  given  us  a  very  full  but 
concise  view  of  this  problem.  Coming  at  a  time  when  the  law- 
makers of  New  York,  Pennsylvania  and  other  states  are  being 
urged  to  immediate  action  in  the  matter  of  abating  the  evils 
connected  with  insurance,  the  book  is  most  opportune. 

People  generally,  have  long  been  aware  that  fires  are  some- 
times caused  by  ''friction  between  a  two-thousand  dollar  stock 
of  goods  and  a  five-thousand  dollar  policy";  the  trial  of  H.  H. 
Holmes  and  a  few  similar  cases  have  shown  that  life  is  occa- 
sionally taken,  to  secure  the  insurance  on  that  life;  but  the  sub- 
ject of  our  review,  despite  its  conservatism,  shows  us  that  the 
above  evils  not  only  exist,  but  exist  to  so  formidable  an  extent 
as  to  be  truly  alarming. 

In  his  introductoiy  chapter,  Mr.  Campbell  states  that  'Insur- 
ance has  not  merely  provoked  people  to  fraud,  f orgeiy  and  mis- 
representation .  .  .  but  has  made  barratry  a  trade,  arson  a 
business  and  murder  a  fine  art.  .  .  .  that  there  is  hardly 
a  crime  in  the  calendar  of  wluch  it  has  not  been  the  prolific 
mother  and  the  assiduous  ..and  successful  nurse." 

Such  statements  sound  extravagant,  but  a  further  perusal  of 
the  book  shows  that  they  are  well  supported  by  facts. 

The  author  considers  the  subject  under  four  heads,  viz :  Marine 
Insurance,  Fire  Insurance,  Life  Insurance  and  Company  Frauds, 
closing  with  a  few  suggestions  as  to  how  the  various  iUs  arising 
therein  may  be  remedied. 

Among  the  causes  of  insurance  evils  he  mentions: 

"1.  The  readiness  with  which  companies  pay  suspected  claims. 
Protests  and  lawsuits  injure  a  company's  reputation,  so  they  pay, 
rather  than  fight  the  claimants,  and  make  good  their  loss  by  a 
proportionate  increase  in  their  rates." 
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^2.  The  system  of  remunerating  agents.  So  long  as  they  cpn- 
tinae  to  be  paid  on  commission^  they  will  naturally  rush  to 
insure  a  rotten  hulk,  a  notorious  firetrap,  or  a  man  tottering 
vith  age  or  disease,  in  order  to  fatten  their  own  pocket-bookSy 
whatever  the  result  to  the  company.  Thus  Ae  agent  becomes 
the  representative  of  the  insured  rather  than  of  the  company .'' 

^'3.  Failure  to  require  eveiy  beneficianr  to  have  an  insurable 
financial  interest  in  the  life,  not  the  death,  of  the  insured/' 

Under  the  head  of  life  insurance,  he  treats  of  the  subject 
child-murder,  confining  himself,  however,  to  the  Britiah  cases. 
The  discussion  on  this  topic,  though  almost  gruelling,  is  particu- 
larly interesting,  because  of  the  prominence  of  the  subject  in  the 
public  eye  at  the  present  day. 

In  the  way  of  correcting  these  abuses  of  an  otherwise  admirable 
institution,  the  author,  after  showing  that  a  host  of  statutes  can- 
not accomplish  it,  suggests : 

^'1.  That  companies  by  more  direct  supervision  control  the 
acts  of  their  representatives,  paying  them  salaries  rather  than 
commissions  so  they  may  be  less  eager  to  place  insurance  in 
cases  where  public  safety  requires  that  it  should  be  withheld.'' 

**2.  As  remedies  for  child-murder,  to  have  a  reduction  in  the 
sums  payable  on  the  death  of  children;  to  make  an  extension 
of  the  limit  of  age,  imder  which  no  policy  on  the  life  of  a  child 
will  be  paid;  to  nmke  a  registry  in  case  of  the  death  of  a  child 
of  the  amount  of  insurance  on  its  life,  the  British  idea  of  pub- 
licity as  a  preventative  of  ills." 

"3.  As  a  general  remedy,  public  opinion.  Let  this  cogent 
force  once  be  thrown  on  the  side  of  the  careful  companies  and 
the  bogus  companies  will  be  forced  out  of  existence.  Let  men 
and  women  as  members  of  society  require  ''insurable  interest  as 
the  comer-stone  of  the  contract"  and  before  praying  for  protec- 
tion from  the  dangers  of  fire  and  sea,  make  good  their  own 
prayers  by  removing  the  artificial  causes  of  those  dangers." 

The  book  is  cleverly  written  and  logical  and  commends  itself 
to  all  those  interested  in  checking  one  of  the  most  fertile  sources 
'  of  crime. 

B.  B.  W. 


The  Law  of  Intebpleadsb  as  Admikistebed  by  the  English, 
Ibish,  Amebioak,  Canadian  and  Austbalian  Cjoubts,  with 
AK  Appendix  of  Statutes.  By  Bodebioe  James  MaoLbn- 
NAN,  of  Osgoode  Hall,  Toronto,  Canada.  Toronto,  Canada: 
The  CarsweU  Company,  Limited.    1902.    Pp.  464. 

From  one  point  of  view  this  work  is  an  exhaustive  treatise  on 
the  Law  of  Interpleader  including  Interpleader  in  Equity  and 
under  the  Statutes  in  practically  every  country  of  the  English- 
speaking  world.    The  author's  idea  of  the  way  in  which  such 
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SOME  OBSERVATIONS  ON  THE  CASE  OF 
PRIVATE  WADSWORTH. 

The  recent  strike  of  the  anthracite  coal  miners  raised 
many  doubts  in  the  minds  of  thoughtful  men.  The  right 
of  the  coal-carrying  roads  to  own  the  mines,  their  right 
to  combine,  the  possible  extent  of  public  regulation  of  the 
business  of  coal  mining,  and  even  the  condemnation  of  the 
mines  by  the  state,  are  some  of  the  topics  which  have  de- 
manded attention. 

When  the  civil  powers  failed  in  the  maintenance  of  order 
in  the  coal  regions,  and  it  became  necessary  for  the  governor 
of  the  state  to  call  out  the  militia,  another  sort  of  question 
suggested  itself,  viz:  what  was  the  status  of  the  military 
onder  the  circumstances.  And  when,  in  consequence  of  the 
orders  of  the  general  commanding  in  the  region,  a  citizen 
having  no  connection  with  the  disorder  was  shot  by  a  militia- 
man and  killed,  the  inquiry  naturally  arose,  whether  such 
orders  were  within  the  authority  or  power  of  the  general  to 
give;  and  whether  they  constituted  any  protection  to  the 
private  who  did  the  shooting.  Some  thought  upon  these 
points  at  the  time  of  the  occurrence,  led  the  writer  to  turn 
to  the  books  for  light,  and  he  has  ventured  to  give  the  result 
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of  his  study  of  the  status  of  the  military  in  relation  to  the 
civil  arm  in  time  of  riot,  mob  violence  and  insurrection. 

It  will  perhaps  conduce  to  clearness  if  the  facts  are  first 
shortly  stated  and  the  conclusions  of  law  subsequently  de* 
duced  and  applied  to  them.  The  only  available  authorita- 
tive sources  from  which  to  obtain  the  facts,  are  the  orders 
issued  by  the  governor  and  the  commanding  general,  and 
the  evidence  given  before  the  coroner  after  the  shooting- 
occurred. 

It  is  matter  of  common  knowledge  that  the  situation  at 
Shenandoah,  Schuylkill  County,  was  very  grave  throughout 
the  strike.  The  sheriff  lost  control  of  the  situation  and  called 
upon  the  governor  for  troops.  They  were  sent.  Subse- 
quently the  conditions  became  more  dangerous  and  the  gov- 
ernor ordered  out  the  whole  of  the  National  Guard  of  Penn- 
sylvania. On  October  6,  Governor  Stone  issued  General 
Order  No.  39,  which  ran  as  follows : 

'*i.  In  certain  portions  of  the  counties  of  Luzerne,  Schuyl- 
**kill,  Carbon,  Lackawanna,  Susquehanna,  Northumberland 
*'and  Columbia,  tumults  and  riots  frequently  occur  and  mob 
*'law  reigns.  Men  who  desire  to  work  have  been  beaten 
''and  driven  away  and  their  families  threatened.  Railroad 
''trains  have  been  delayed  and  stoned,  and  tracks  torn  up. 
"The  civil  authorities  are  unable  to  maintain  order  and 
"have  called  upon  the  governor  and  commander-in-chief 
"of  the  National  Guard  for  troops.  The  situation  grows 
"more  serious  each  day.  The  territory  involved  is  so  exten- 
"sive  that  the  troops  now  on  duty  are  insufficient  to  prevent 
"all  disorder.  The  presence  of  the  entire  division,  National 
"Guard  of  Pennsylvania,  is  necessary  in  these  counties  to 
"maintain  the  public  peace.  The  major-general  command- 
"ing  will  place  the  entire  division  on  duty,  distributing  them 
"in  such  localities  as  will  render  them  most  effective  for  pre- 
"serving  the  public  peace.  As  tumults,  riots,  mobs  and  dis- 
"order  usually  occur  when  men  attempt  to  work  in  and  about 
"the  coal  mines,  he  will  see  that  all  men  who  desire  to  work, 
"and  their  families,  have  ample  protection.  He  will  protect 
"all  trains  and  other  property  from  unlawful  interference, 
"will  arrest  all  persons  engaging  in  acts  of  violence  and 
"intimidation,  and  hold  them  under  guard  until  their  release 
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"will  not  endangner  the  public  peace,  and  will  sec  that  threats, 
''intimidations,  assaults  and  all  acts  of  violence  cease  at  once. 
"The  public  peace  and  good  order  will  be  preserved  upon  all 
"occasions  and  throughout  the  several  counties,  and  no  inter- 
"ference  whatsoever  will  be  permitted  with  officers  and  men 
"m  the  discharge  of  their  duties  under  this  order.  The  dig- 
"nity  and  authority  of  the  state  must  be  maintained,  and  her 
"power  to  suppress  all  lawlessness  within  her  borders  be 
"asserted." 

Under  this  order  the  Eighteenth  Regiment,  N.  G.  P.,  was 
stationed  at  or  near  Shenandoah.  The  house  of  Barney 
Bucklavage,  at  No.  1118  West  Coal  street,  had  been  dyna- 
mited twice,  and  as  a  result,  the  general  in  command  issued 
special  orders  on  October  8,  part  of  which  is  as  follows : 

"At  5.30  p.  m.  a  detail  of  one  corporal  and  six  men  should 
"be  put  at  the  house  of  Barney  Bucklavage,  No.  11 18  West 
"Coal  street;  this  house  was  dynamited  on  the  night  of 
"October  6  and  is  occupied  by  a  woman  and  four  small 
"children,  and  for  the  present  I  deem  it  best  to  guard  it ;  my 
"instructions  to  the  guard  have  been  that  they  shall  keep  a 
"sentry  on  at  the  front  door  sitting  inside  the  house  with 
"the  door  ajar,  and  one  sentry  sitting  just  outside  the  rear 
"door  under  the  porch,  and  if  any  attempt  is  made  to  dyna- 
"mite  them,  or  they  are  shot  at  or  stoned,  or  any  suspicious 
"characters  prowl  around,  particularly  in  the  rear  of  the 
"house,  who  fail  to  halt  when  directed  by  the  guard,  l!ie 
"guard  shall  shoot  and  shoot  to  kill." 

About  1 1.20  o'clock  in  the  evening  of  October  8,  private 
Wadsworth  was  posted  as  the  sentry  in  the  front  yard  of 
the  house,  just  in  front  of  the  door,  under  orders  to  halt  all 
persons  prowling  around  or  approaching  the  house,  and  if 
the  persons  so  challenged  failed  to  respond  to  the  challenge 
after  due  warning,  "'to  shoot,  and  shoot  to  kill." 

According  to  the  testimony  given  before  the  coroner, 
Wadsworth  about  11.30  o'clock  discovered  a  man  approach- 
ing along  the  side  of  the  road  nearest  the  house  and  called 
**halt"  The  man  continued  to  advance,  and  Wadsworth 
called  "halt"  again,  but  the  man  paid  no  attention  to  the 
order.  Wadsworth  then  tapped  lightly  on  the  door  and  said, 
"corporal  of  the  guard."    He  then  called  "halt"  and  again 
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"halt/'  Wadsworth  testifies  that  the  man  had  turned  and 
was  coming  toward  the  gate,  and  when  he  last  called  "halt,** 
had  opened  the  gate.  He  fired,  the  man  screamed  and  fell 
dead.  The  corporal  of  the  guard  saw  the  flash  of  the  shot, 
but  nothing  else.  A  niunber  of  witnesses  testified  that  when 
found  the  dead  man  lay  from  three  to  six  feet  outside  the 
gate. 

There  had  been  no  disturbance  in  the  neighborhood  of  the 
house  and  Wadsworth  testified  that  the  man  he  shot  was  the 
first  and  only  man  he  saw  coming  along  the  road  that  night ; 
that  he  was  about  five  yards  distant  when  the  shot  was  fired. 
Jacob  Durham,  a  brother  of  the  dead  man,  swore  that  his 
brother  was  slightly  deaf  before  he  went  to  war,  but  was 
more  so  after  his  return.  Mrs.  Mary  Shore  testified  that 
she  saw  the  soldiers  pick  up  the  body  and  that  it  was  not 
near  the  gate  then.  Thomas  Shore  testified  that  he  found 
blood  marks  in  the  road,  after  the  shooting. 

The  coroner's  jury  found  as  follows : 

'*We  find  that  the  said  William  Durham  came  to  his  death 
"October  8,  1902,  at  Shenandoah,  at  a  place  called  11 18 
"West  Coal  street,  by  a  gunshot  wound  inflicted  by  Arthur 
"Wadsworth,  of  Company  A,  Eighteenth  Regiment,  N.  G. 
"P.,  and  from  the  evidence  before  us  and  examination  of 
"the  premises  on  West  Coal  street,  we  believe  said  shooting 
"was  hasty  and  unjustifiable,  and  we  recommend  that  the 
"matter  be  placed  in  the  hands  of  the  District  Attorney  for 
"investigation." 

As  a  result  of  this  verdict,  a  warrant  was  issued  for  the 
arrest  of  Wadsworth.  The  military  authorities  refused  to 
give  him  up.  After  his  return  home  he  was  arrested,  and 
has  applied  for  a  habeas  corpus  to  release  him  from  the 
custody  of  the  civil  authorities. 

Probably  if  this  deplorable  occurrence  had  been  avoided, 
no  doubts  would  have  been  raised  as  to  the  status  of  the 
military  during  the  strike.  But  when  it  is  asserted  that  a 
l^eaceable  citizen,  not  proved  to  have  been  guilty  of  any  evil 
D?ev'inn?''"^\'"^^.^  '^^*  *"  ^^^  P"^"^  highway,  without 
fhTrTn'^^L'T^^  *^^  h^  i^  f^^^Wdden  to  go 

toTs  mil  '  ^''^  "^'^'^^  ^^^^5^?  '^  ^'"^^"^We  only 
to  his  military  superiors  and  not  to  the  machinery  of  the 
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civil  law  provided  for  investigating  such  occurrences,  there 
must  be  some  good  reason  why  such  an  extraordinary  thing 
is  true  And  that  reason  must  be  found  in  some  rule  of  law, 
which  makes  the  military  a  higher  form  of  law  than  the  civil. 
It  is  proposed  to  examine  into  the  doctrines  regarding 
military  and  martial  law,  to  discover  if  there  be  any  principle 
upon  which  such  immunity  from  civil  responsibility  can  be 
grounded. 

We  may  premise  our  discussion  of  the  problems  raised 
by  this  occurrence,  by  some  observations  on  the  relations 
of  the  civil  and  military  jurisdictions.  There  is  a  belief, 
common  to  layman  and  lawyer,  that  the  arm  of  civil  power 
does  not  reach  the  soldier.  Nothing  could  be  more  fal- 
lacious.^ In  England  the  soldier,  as  a  soldier,  is  governed 
and  tried  by  a  code  enacted  by  Parliament  and  known  as  the 

'  *Tht  citizen  on  becoming  a  soldier  does  not  merge  his  former  char- 
acter in  the  latter.  He  releases  himself  from  none  of  his  former  duties 
amd  obligations.  Instead  of  this  he  engages  to  perform  other  duties 
m  addition  to  those  with  which  he  was  formerly  charged.  He  submits 
himself  to  a  special  code  of  laws,  which  does  not  supersede  or  abro- 
gate that  to  which  he  was  formerly  subject,  but  which,  on  the  con- 
trary, binds  him  by  a  new  tie  to  the  very  same  authority,  which,  as  a 
citizen  he  previously  obeyed.  With  regard  to  the  civil  powers  and 
authorities,  he  stands  in  precisely  the  same  position  he  formerly  occu- 
pied. They  lose  none  of  their  rights  and  prerogatives.  .  .  .  There  is  no 
principle  more  thoroughly  incorporated  in  our  military  as  well  as  in 
our  civil  code,  than  that  the  soldier  does  not  cease  to  be  a  citizen  and 
cannot  throw  off  his  obligations  and  responsibilities  as  such.  The 
general  law  claims  supreme  and  undisputed  jursidtction  over  all.  The 
military  law  puts  forth  no  such  pretensions.  It  aims  solely  to  enforce, 
on  the  soldier,  the  additional  duties  he  has  assumed.  It  constitutes 
tribunals  for  the  trial  of  breaches  of  military  duty  only.  .  .  These 
two  systems  of  law  can  in  no  case  come  into  collision.  Their  spheres 
of  action  are  different.  The  military  code  commences  where  the 
other  ends.  It  finds  a  body  of  men,  who  besides  being  citizens,  are 
also  soldiers.  Their  rights  and  duties,  in  the  former  capacity,  it 
finds  already  well  settled  and  established;  but  in  their  latter  capacity, 
their  duties  are  undefined,  their  rights  are  unascertained  until  it  steps 
in  to  fill  the  vacuum,  to  place  the  soldier  as  completely  under  cover 
of  law,  and  to  guard  him  as  securely  against  tyrannical  and  arbitrary 
power  in  his  military  as  in  his  civil  character.  The  one  code  embraces 
all  citizens,  whether  soldiers  or  not ;  the  other  has  no  jurisdiction  over 
any  citizen  as  such."— O'Brien.  Military  Law,  pp.  26  and  .27. 
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mutiny  act'  But  the  fact  that  he  has  his  own  code,  does  not 
relieve  him  from  trial  for  crime,  by  the  common  law  courts.* 
This  is  well  illustrated  by  the  famous  case  of  Governor 
Wall/who  just  prior  to  leaving  Goree  for  England,  called 
his  troops  out  on  parade,  formed  them  in  a  circle,  and  taking 
a  private  named  Armstrong  out  of  their  midst  had  him 
bound  to  a  cannon  and  given  eight  hundred  lashes  with  a 
one-inch  rope.  As  a  result  Armstrong  died.  Wall  was 
indicted  in  England,  twenty  years  later,  for  murder. 

His  defence  was  that  Armstrong  was  a  leader  of  a  mutiny ; 
that  swift  and  drastic  action  was  necessary;  that  he  held  a 
conference  with  his  officers  before  punishing  the  culprit, 
and  that  this  conference  was  the  best  and  only  sort  of  court- 
martial  he  could  hold  under  the  circumstances ;  that  he  had 
no  idea  the  punishment  would  be  fatal  in  its  result.  The 
evidence  of  the  prosecution  tended  to  show  that  there  was  no 
mutiny  and  that  Wall  had  been  guilty  of  the  most  sununary 
and  brutal  conduct  The  court  charged  the  jury  that  if 
there  was  no  mutiny,  there  was  no  ground  for  the  proceed- 
ings, and  if  there  was  a  mutiny  then  Wall  was  bound  to  give 
some  consideration  to  Armstrong's  side  of  the  case  before 
inflicting  punishment,  and  instructed  them  to  inquire  whether 
this  was  done,  and  lastly  asked  them  to  inquire  whether  Wall 
acted  with  malice.    If  they  found  there  was  no  mutiny,  or 

'  Prior  to  the  mutiny  acts,  the  army  was  governed  by  rules  made 
from  time  to  time  by  the  king,  by  advice  of  the  marshal  and  constable 
of  his  realm:  Hale's  Hist.  Com.  Law,  42. 

'Coke  Inst  HI,  c  7:  "If  a  lieutenant  or  other  that  hath  oommissioo 
of  martial  aothority  in  time  of  peace,  hang  or  otherwise  execute  any 
man  by  colour  of  martial  law,  this  is  murder,  for  this  is  against  Magna 
Charta,  c  99."  See  also,  Hale's  Hist.  Com.  Law  (sixth  edition, 
London,  1820),  45:  "The  common  law,  and  the  judges  of  the  courts 
of  common  law,  have  the  exposition  of  such  statutes  or  acts  of  parlia- 
ment, as  concern  either  the  extent  of  the  jurisdiction  of  those  courts, 
whether  ecclesiastical,  maritime  or  military,  for  the  matters  depending 
before  them.  And,  therefore,  if  those  courts  either  refuse  to  allow 
these  acts  of  parliament;  or  expound  them  in  any  other  sense,  than  is 
truly  or  properly  the  exposition  of  them; — the  king's  great  court  of 
common  law,  who,  next  under  the  king  and  his  parliament,  have  the 
exposition  of  those  laws,  may  prohibit  and  control  them.  To  the  same 
effect,  Comm.  v.  Small,  26  Pa.  31- 

•28  State  Trials,  51. 
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no  hearing-  of  the  prisoner's  defence,  and  if  there  was 
malice,  then  Wall's  action  was  murder.  A  verdict  of  guilty 
was  returned  and  Wall  was  hanged.^  It  is  admitted  that 
an  English  soldier  may  sue  another  for  a  civil  wrong.* 

The  law  is  equally  clear  in  this  country.  In  the  leading 
case.  United  States  v.  ClarkJ  a  soldier  was  indicted  in  the 
District  Court  of  the  United  States  for  murder  in  shooting 
and  killing  a  fellow  soldier  who  was  attempting  to  escape 
from  military  prison.  On  a  habeas  corpus,  it  was  contended 
for  the  prisoner  that  the  court  had  no  jurisdiction,  ( i )  be- 
cause he  was  a  soldier,  and  hence,  not  liable  in  a  civil  court 
for  the  murder  of  another  soldier;  and  (2)  because  a  court- 
martial  had  been  convened,  had  passed  upon  his  case,  and 
had  found  him  not  guilty. 

The  court  cited  two  federal  cases  wherein  cognizance  had 
been  taken  of  such  offences,'  and  overruled  the  first  point  in 
the  following  language :  ''In  view  of  the  fact  that  this  was  a 
homidde  committed  by  one  soldier,  in  the  performance  of 
his  alleged  duty,  upon  another  soldier,  within  a  military 
reservation  of  the  United  States,  I  had  at  first  some  doubt 
whether  a  civil  court  could  take  cognizance  of  the  case  at 
all ;  but  as  crimes  of  this  nature  have  repeatedly  been  made 
the  subject  of  inquiry  by  civil  tribunals,  I  have  come  to  the 
conclusion  that  I  ought  not  to  decline  to  hear  this  complaint 
Indeed  it  is  difficult  to  see  how  I  could  refuse  to  do  so  with- 
out abdicating  that  supremacy  of  the  civil  power  which  is  a 
fundamental  principle  of  the  Anglo-Saxon  polity."* 

The  second  point  was  answered  in  the  following  manner : 
"In  this  connection  it  is  urged  by  the  defence  that  the  find- 
ing of  the  court  of  inquiry  acquitting  the  prisoner  of  all 
blame  is  a  complete  bar  to  this  prosecution.  I  do  not  so 
r^ard  it.  If  the  civil  courts  have  jurisdiction  of  murder, 
notwithstanding  the  concurrent  jurisdiction  by  court-martial 
of  military  offences,  it  follows  logically  that  the  proceedings 

•  See  also  Axtelh  due,  Kelyng.  13. 

•  Keightly  v.  Bell,  4  Post.  &  Fin.  763. 
•31  Fed.  710. 

•  U.  S,  V.  Cornell  2  Mason,  61 ;  U.  S.  v.  Carr,  i  Woods,  480. 
•To  the  same  effect.  U,  S.  v.  Jones,  3  Wash.  C.  C  209;  Riggs  y. 

State,  3  Cold.  (Tenn.)  85;  U,  S.  v.  Greiner,  4  Phila.  396  (sembU)'; 
In  re  Fair,  100  Fed.  149. 
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in  one  cannot  be  pleaded  as  a  bar  to  proceedings  in  the 
other;  and  if  the  finding  of  such  court  should  conflict  with 
the  well-recognized  principles  of  the  civil  law,  I  should  be 
compelled  to  disregard  it"*® 

The  same  law  holds  with  regard  to  the  criminal  liability 
of  a  soldier  of  the  United  States  in  a  state  court,  if  he  com- 
mits a  crime  within  its  jurisdiction.^* 

The  cases  in  federal  and  state  courts  holding  an  officer 
or  soldier  civilly  liable  for  going  beyond  his  rights  in  the 
treatment  of  the  person  or  property  of  a  citizen  are  quite 
numerous.** 

But  perhaps  the  most  striking  case  of  the  assertion  of  the 
supremacy  of  the  civil  courts  over  the  military, — after  the 
termination  of  hostilities  and  in  the  country  whose  army  has 
the  prisoner  in  custody, — is  IVolf  Tone's  case}*  Tone  was 
a  famous  Irish  agitator,  and  was  advised  that  as  he  was  sus- 
pected of  treason  he  had  better  leave  the  country.  He  fled, 
and  finally  landed  in  France.  He  was  given  a  commission 
in  the  French  army,  was  captured  on  board  a  French  vessel, 

"Citing  Rankin  v.  State,  4  Cold.  (Tcnn)  145.  In  Coleman  ▼.  Ten- 
nessee, 97  U.  S.  509,  Mr.  Justice  Field  (at  p.  514)  intimated  that 
Congress  has  power  to  render  the  military  jurisdiction  of  offences 
exclusive.  This  was,  however,  merely  dictum,  and  is  not  believed 
to  be  correct. 

^Steincf^s  Case,  6  Ops.  Atty.  Gen.  413.  In  this  case,  Steiner,  an 
army  surgeon,  killed  his  commanding  officer  at  an  army  post  in  TexaSw 
He  was  indicted  in  the  Texas  court  and  admitted  to  bail.  A  court- 
martial  was  also  summoned.  The  opinion  of  the  attorney-general  of 
the  United  States  was  asked,  with  reference  to  Steiner's  liability  to 
answer  in  the  state  court  The  attorney-general  said:  It  must  be 
conceded  that  an  officer  or  soldier  of  the  American  army,  on  his  com- 
mitting, within  the  United  States,  an  act  'punishable  by  the  known 
laws  of  the  land,'  is  subject  to  be  tried  and  punished  for  that  act, 
according  to  those  laws,  t.  r.  by  the  competent,  ordinary  tribunals  of 
the  state  or  territory  in  which  the  act  was  committed."  At  p.  4x61 
See  also,  Riggs  v.  State,  3  Cold.  (Tenn.)  85;  Coleman  ▼.  Tennessee, 
97  U.  S.  509;  Peo.  V.  Godfrey,  17  Johns.  225. 

^Little  V.  Barreme,  2  Cranch,  170;  Mitchell  ▼.  Harmony,  13  How. 
115;  Despan  v.  Olney,  i  Curtis,  306;  Bates  v.  Clark,  95  U.  S.  ao4; 
McCall  V.  McDowell,  i  Abbott,  212 ;  Holmes  v.  Sheridan,  i  Dill.  351 ; 
McConnell  v.  Hampton,  12  Johns.  234;  Smith  v.  Shaw,  12  Johns.  257; 
Teagardcn  v.  Graham,  31  Ind.  422- 

"•27  State  Trials,  614. 
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and  taken  to  Dublin,  where  a  court-martial  was  assembled; 
he  was  accused  of  treason,  pleaded  guilty,  and  was  sentenced 
to  death.  Tone  feared  certain  threatened  indignities,  at  the 
hands  of  the  commanding  general,  in  connection  with  his 
execution.  He  therefore  procured  a  petition  to  be  presented 
to  the  King's  Bench,  setting  out  the  facts,  and  requesting 
a  writ  of  habeas  carpus,  on  the  ground  that  the  court-martial 
was  without  jurisdiction,  as  it  was  neither  time  nor  place  of 
war,  and  the  court  of  King's  Bench  was  sitting  to  hear 
criminal  pleas.  The  prayer  of  the  petition  was  granted. 
The  famous  Curran  moved  for  the  writ  in  language  both 
eloquent  and  convincing.^*  The  court  granted  the  writ.  To 
the  same  effect  are  the  American  cases.^^ 

''He  said:  "I  do  not  pretend  to  say  that  Mr.  Tone  is  not  guilty  of 
the  charges  of  which  he  was  accused;— I  presume  the  oflkers  were 
honorable  men; — but  it  is  stated  in  the  aiflidavit  as  a  solemn  fact 
that  Mr.  Tone  had  no  commission  under  his  majesty,  and  therefore  no 
ooort-martial  could  have  cognizance  of  any  crime  imputed  to  him,  while 
the  court  of  King's  Bench  sat  in  the  capacity  of  the  great  criminal 
court  of  the  land.  In  times  when  war  was  raging,  when  man  was 
opposed  to  man  in  the  field,  courts-martial  might  be  endured ;  but  every 
law  authority  is  with  me,  while  I  stand  upon  this  sacred  and  immutable 
principle  of  the  constitution — that  martiai  law  and  civil  law  are  incom- 
paitbU;  and  that  the  former  must  cease  with  the  existence  of  the 
latter.  This  is  not  the  time  for  arguing  this  momentous  question. 
My  client  must  appear  in  this  court.  He  is  cast  for  death  this  day. 
He  may  be  ordered  for  execution  while  I  address  you.  I  call  on  the 
court  to  support  the  law.  I  move  for  a  habeas  corpus  to  be  directed 
to  the  provost-marshal  of  the  barracks  of  Dublin,  and  Major  Sandys  to 
bring  np  the  body  of  Mr.  Tone."' 

The  following  colloquy  ensued: 

Lord  Chief  Justice  [Kil warden]. — "Have  a  writ  instantly  prepared." 

ifr.  Curran. — "My  client  may  die  while  this  writ  is  preparing." 

Lord  Chief  Justice.— *'Mr.  Sheriff,  proceed  to  the  barracks  and 
acquaint  the  provost-marshal  that  a  writ  is  preparing  to  suspend  Mr. 
Tone's  execution;  and  see  that  he  be  not  executed." 

The  reporter  adds  that  the  court  awaited,  in  a  state  of  the  utmost 
agitation,  the  return  of  the  sheriff. 

Mr.  Curran. — ^"Mr.  Tone's  father,  my  lords,  returns  after  serving 
the  habeas  corpus;  he  says  General  Craig  will  not  obey  it." 

Lord  Chief  Justice.— "Mr.  Sheriff,  take  the  body  of  Tone  into  your 
cnstody.  Take  the  provost-marshal  and  Major  Sandys  into  your  cus- 
tody; and  show  the  order  of  this  court  to  General  Craig." 

Mr.  Sheriff  (who  was  understood  to  have  been  refused  admittance 

*  See,  In  re  Egan,  5  Blatch.  319;  Skeen  v.  Monkheimer,  21  Ind.  4. 
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In  view  of  this  uniform  trend  of  decision,  it  must  be  ad- 
mitted that  in  ordinary  times  the  civil  is  above  the  military 
law;  that  the  two  are  separate  and  distinct  and  that  the 
former  applies  to  soldier  and  civilian  alike,  and  disregards 
the  decrees  of  the  latter.*®  Any  other  rule  will  substitute  a 
dictatorship  for  law,  whenever  i  commanding  general  hap- 
pens to  think  such  a  thing  wise;  and  the  general  will  then 
be  acquitted  of  all  fault  by  a  military  tribunal,  appointed  by 
the  same  power  which  usurped  the  reins  of  government,  and 
whose  finding  cannot  be  revised  by  a  civil  court  constituted 
to  enforce  the  constitution  and  laws  of  the  state. 

Is  it  true,  then,  that  the  common  law  ever  loses  its  right 
to  pass  upon  the  acts  of  the  military?  Is  it  possible  that  the 
sole  discretion  and  disposition  as  to  the  rights  of  men  and 
things,  unquestionable  anywhere,  by  any  tribunal,  is  ever 
vested  in  the  commander  of  an  army,  or  a  court-martial 
of  his  creation?  I  suppose  the  obvious  reply  is,  that  this  is 
the  case  when  martial  law  exists ;  that  then  the  common  law 
is  unable  to  cope  with  the  situation  and  gives  way  to  its 
complementary  code, — ^the  law-martial.  If  this  be  true,  it 
will  be  important  for  us  to  determine  what  this  martial  law, 
so  called,  is  defined  to  be. 

There  is  a  growing  tendency  to  limit  the  term  martial 
law  to  the  government  of  the  citizens  of  a  state  by  its  own 
army.  Taken  in  this  sense  it  is  to  be  distinguished  from 
military  law  and  from  military  government.  Thus  Chase, 
C.  J.,  in  his  dissenting  opinion  in  Ex  parte  MUligan^'^  said : 
"There  are  under  the  Constitution  three  kinds  of  military 
jurisdiction:  one  to  be  exercised  both  in  peace  and  war; 
another  to  be  exercised  in  time  of  foreign  war  without  the 
boundaries  of  the  United  States,  or  in  time  of  rebellion  and 

at  the  bairacks)  returns.— "I  have  been  at  the  barracks.  Mr.  Tone 
having  cut  his  throat  last  nighty  is  not  in  a  condition  to  be  remoTed. 
As  to  the  second  part  of  your  order,  I  could  not  meet  the  parties.** 

Lord  Chief  Justice.^"Ltt  a  rule  be  made  for  suspending  the  execu- 
tion of  Theobald  Wolf  Tone,  and  let  it  be  served  on  the  proper  per- 
sons/' 

Tone  lingered  for  some  days,  when  he  died,  as  the  insult  of  his  self- 
inflicted  wound. 
••  So  held  in  Comm.  ▼.  Small,  26  Pa.  31 
«4  Wall,  a. 
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dvil  war  within  states  or  districts  occupied  by  rebels  treated 
as  belligerents;  and  a  third  to  be  exercised  in  time  of  inva- 
sion or  insurrection  within  the  limits  of  the  United  States, 
or  during  rebellion  within  the  limits  of  the  states  maintain- 
ing adhesion  to  the  National  Government,  when  the  public 
danger  requires  its  exercise.  The  first  of  these  may  be  called 
jorisdiction  under  Military  Law  and  is  found  in  acts  of 
Congress  prescribing  rules  and  articles  of  war,  or  other- 
wise providing  for  the  government  of  the  national  forces; 
the  second  may  be  distinguished  as  Military  Government 
superseding  as  far  as  may  be  deemed  expedient,  the  local 
law,  and  exercised  by  the  military  commander  under  the 
direction  of  the  President,  with  the  express  or  implied  sanc- 
tion of  Congress;  while  the  third  may  be  denominated  Mar" 
iial  Law  Proper,  and  is  called  into  action  by  Congress,  or 
temporarily,  when  the  action  of  Congress  cannot  be  invited, 
and  in  the  case  of  justifying  or  excusing  peril,  by  the  Presi- 
dent, in  times  of  insurrection  or  invasion,  or  of  civil  or  for- 
eign war,  within  districts  or  localities  where  ordinary  law  no 
longer  adequately  secures  public  safety  and  private  rights."^* 
All  of  the  American  text-writers  make  a  similar  division 
of  the  subject  of  Military  Law.**  It  will  perhaps  be  suffi- 
aent  to  quote  a  few  words  from  the  leading  English  writer 
on  the  subject.  Finlason  says,  "When,  however,  the  mili- 
tary act  in  support  of  the  executive,  at  common  law,  that  is, 
to  suppress  actual  riot,  or  insurrection,  they  merely  act  in 
aid  of  civil  power,  and  are  subordinate  to  it ;  whereas,  under 

•At  p.  141. 

"*  "Military  law  may  be  defined  to  be  a  body  of  rules  and  ordinances 
prcKribed  by  competent  authority  for  the  government  of  the  military 
state  considered  as  a  distinct  community.  It  is  an  accumulative 
law.  The  citizen  on  becoming  a  soldier  does  not  merge  his  former 
diaracter  in  the  latter.  He  releases  himself  from  none  of  his  former 
duties  or  obligations.  Martial  law  is  something  very  different  from 
tfasSb  .  •  .  .  It  is  an  expedient  resorted  to  in  times  of  public  danger 
ttmilar,  in  its  effect,  to  the  appointment  of  a  dictator.  The  general 
or  other  authority  charged  with  the  defence  of  the  country,  proclaims 
martial  law.  By  so  doing  he  places  himself  above  all  law." — O'Brien, 
MiliUry  Law,  26.  See  also,  DeHart.  Military  Law,  17;  Winthrop, 
Military  Law,  II,  i ;  Birkhimer,  Military  Law,  i ;  see  also,  Davis,  Mili- 
tary Law,  5;  300  n.  I. 

"Martial  law  is  that  rule  which  is  established  when  civil  authority  in 
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martial  law,  the  military  have  independent  power  of  action ; 
for  the  whole  district,  in  fact,  is  placed  under  military  com- 
mand and  military  discipline,  the' only  authority  being  that 
of  the  commanding  officer."** 

These  quotations  show  sufficiently  what  modem  writers 
mean  by  martial  law.  The  first  question  we  must  deter- 
mine is  whether  such  a  thing  existed  in  the  coal  regions  of 
Pennsylvania  during  the  recent  strike.  No  inquiry  concern- 
ing such  a  question  can  afford  to  disregard  history.  The 
writer  proposes,  therefore,  in  the  first  place  to  investigate 
the  instances,  if  any,  of  such  law  under  the  English  Consti- 
tution, and  whether  in  fact  such  a  sort  of  law  can  exist  in 
England,  from  which  countr>'  we  so  largely  derive  our  ideals 
and  theories  of  law,  freedom  and  personal  liberty.  In  the 
second  place,  it  will  be  well  to  determine  whether  martial 
law  may  exist  under  the  Constitution  of  the  United  States, 
and  whether  any  proper  instances  of  its  exercise,  as  above 
defined,  can  be  found  in  the  history  of  our  own  country. 
And,  thirdly,  we  may  discuss  the  possibility  of  its  existence 
under  the  constitution  of  Pennsylvania  or  those  of  the  other 
states  of  the  Union.  In  the  light  of  the  conclusions  reached 
it  will  remain  to  consider  the  lawfulness  of  the  orders  issued, 
as  above  cited,  and  to  determine  whether  the  private,  acting 
under  such  orders,  is  immune  from  criminal  liability  for  his 
acts. 

I.  Martial  Law  in  England. 

It  seems  never  to  have  been  doubted  that  the  Crown  has 
the  prerogative  of  meeting  force  with  force.  So  when 
rebellion  breaks  out,  it  is  the  right  and  duty  of  the  Crown 

the  community  is  made  subordinate  to  military  either  in  repelling  inva- 
sion or  when  the  ordinary  administration  of  the  laws  fails  to  secure  the 
proper  objects  of  government.  ...  It  is  exercised  only  over  dis- 
tricts of  that  country  whose  military  authorities  enforce  it" — Birk- 
himer,  Military  Law,  291. 

"Martial  law,  as  the  term  is  used  in  this  treatise,  is  military  rule 
exercised  by  the  United  States  (or  a  state),  over  its  own  citiacns  (not 
being  enemies),  in  an  emergency  justifying  it." — Winthrop,  Military 
Law,  Vol.  II,  p.  37. 

""A  Treatise  on  Martial  Law''  (London,  1866),  Preface,  p.  ▼. 
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to  use  the  military  arm  for  its  suppression.  If,  in  such 
suppression  life  has  to  be  taken,  no  one  is  to  blame  but  he 
who  made  the  use  of  such  extreme  measure  necessary.  No 
one  thought  that  the  execution  of  Wat  Tyler  was  ill^^al. 
Parliament  and  the  courts  never  dreamed  of  interfering. 
Such  an  insurrection  had  to  be  put  down, — force  used 
against  force, — and  if  the  force  used  was  no  more  than 
necessary,  no  liability  on  the  part  of  any  one  ensued.  A  rebel 
must  be  treated  as  at  war  with  the  Crown  and  must  be  tried 
and  dealt  with  according  to  the  summary  laws  of  war. 
This  was  martial  law  in  a  sense  of  that  phrase,  but  not  in 
the  sense  in  which  it  has  been  used  above. 

Later,  in  the  reigns  of  Mary,  Elizabeth  and  James,  this 
prerogative  was  abused  in  a  most  dangerous  fashion.  The 
sovereign  would  declare  that  this  or  that  person  was  a  rebel 
and  should  at  once  be  put  to  death  by  martial  law.  Thus  in 
time  of  peace  commissions  sat  to  determine  the  guilt  of 
alleged  rebels,  and  summarily  put  them  to  death.  Charles 
commenced  his  reign  with  such  a  flood  of  these  commissions 
that  the  people  were  at  once  aroused.^^  They  presented  (3 
Car.  I)  the  famous  Petition  of  Right,  setting  forth  the  ille- 
gality of  such  trials  by  martial  law,  and  praying  that  the 
king  would  grant  that  hereafter  no  such  commissions  should 
be  created  lest  any  of  the  king's  subjects  be  put  to  death 
contrar>'  to  law  This  petition  the  king  granted.  Strangely 
enough  the  Long  Parliament  soon  after  authorized  trial  by 
commission  and  a  number  of  prominent  men  were  so  tried 
and  executed. 

But,  none  the  less,  it  had  come  to  be  recognized  that 
under  the  law  of  England,  no  martial  law  trial  of  a  citizen 
could  take  place  on  English  soil  in  time  of  peace.  And  from 
the  time  of  the  restoration  to  the  present  day,  no  such  thing 
has  been  attempted. 

It  is  believed  that  no  such  thing  as  martial  law,  as  above 
defined,  has  existed  in  England  proper  since  that  time.  And 
yet  there  have  been  some  violent  riots,  in  which  the  troops 
were  called  upon,  aiid  in  at  least  one  of  which  they  fired 
without  orders  from  the  magistrates.** 

"The  forms  of  several  such  commissions  are  given  in   Stephen's 
"History  of  the  Criminal  Law  of  England,"  Vol  I,  p.  xg. 
"The  London  Riots  of  1780:  Hough,  Prec.  Mil.  Law,  571. 
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Martial  law  has  been  declared  in  several  British  colonies 
from  time  to  time  by  proclamation  of  the  governors.  It  was 
done  in  the  case  of  actual  rebellions  however.  These  cases 
really  have  no  bearing  on  our  present  inquiry,  any  more 
than  would  the  proclamation  of  martial  law  in  Porto  Rico 
by  the  governor  of  that  island  in  case  of  an  uprising. 

The  only  other  instance  of  martial  law  in  Great  Britain 
is  that  of  the  Irish  Rebellion  in  1803.  Certain  portions  of 
Ireland  were  in  open  rebellion;  the  civil  authorities  could 
not  enforce  the  law ;  nor  could  they  enforce  it  with  the  aid 
of  the  military,  as  was  thought ;  hence  an  act  of  Parliament 
was  passed  to  meet  the  emergency.  This  act**  provided 
that  the  Lord  Lieutenant,  from  time  to  time,  whether  the 
courts  were  open  or  not,  might  issue  orders  for  taking  the 
most  drastic  measures  to  end  the  rebellion,  to  punish  all  who 
aided  and  abetted  the  rebellion  by  martial  law,  by  death  or 
otherwise,  and  to  try  all  offences  committed  by  court-martial. 
The  act  contained  also  a  declaration  that  nothing  in  it  con> 
tained  should  be  construed  to  take  away  the  king's  un- 
doubted prerogative  to  proceed  by  martial  law  against  open 
enemies  and  traitors.  But  as  Stephen  points  out*^  such  a 
declaration  as  this  cannot  be  construed  to  repeal  the  Petition 
of  Right  and  therefore  must  be  taken  to  mean  only  that  the 
king  may  proceed  by  actual  warfare  to  put  down  rebellion, 
which  no  one  has  ever  taken  the  trouble  to  deny,  but  of 
which  prerogative  he  was  deprived  by  the  protectorate,  and 
which  prerogative  was  expressly  restored  to  him  by  Parlia- 
ment upon  the  restoration.^* 

Even  after  such  a  sweeping  act  as  the  above,  it  was 
thought  necessary  to  pass  an  act  of  indemnity  to  protect 
those  who  had  carried  out  the  provisions  of  the  act 

The  result  of  this  review  of  English  history  is  undoubt- 
edly inconclusive.  No  case  of  martial  law  has  arisen  within 
England  since  the  Petition  of  Right.  There  have  been 
violent  riots  and  uprisings  and  the  troops  have  been  called 
upon,  but  it  is  clear  that  no  such  thing  as  martial  law  has 

•43  Geo.  Ill,  c.  117. 

••  "Histoiy  of  the  Criminal  Law  of  England,"  Vol.  I,  p.  211. 

•  13  and  14  Car.  II,  c  3;  sec  Tytlcr,  MU.  Uw,  95- 
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prevailed,  the  troops  being  the  mere  assistants  of  the  magis- 
trates.'* But  in  the  London  Riots  of  1780,  the  king  issued 
orders  that  the  military  should  '"act  without  waiting  for 
directions  from  the  civil  magistrates  and  use  force  for  dis- 
persing the  illegal  and  tumultuous  assemblies  of  the  peo* 
plc/**^  Sir  Edward  Law,  attorney-general  (afterwards 
Lord  Ellenborough),  in  an  opinion  furnished  the  Horse 
Guards  in  1801,  said  that  ''in  cases  of  great  and  sudden 
emergency,  the  military,  as  well  as  all  other  individuals, 
may  act  without  ...  the  presence  of  any  peace  officer 
whatsoever";**  but  this  only  means  that  every  man  is  a 
peace  officer  and  must  meet  force  with  force,  when  riot  or 
insurrection  arises. 

Then  again  the  colonial  cases  are  not  in  point,  they  being 
cases  really  of  military  government  rather  than  martial  law. 

Lastly,  if  the  case  of  the  Parliamentary  authorization  of 
martial  law  in  Ireland  is  conclusive,  then  martial  law  may 
only  be  declared  by  act  of  Parliament.  But  such  act  does 
not  relieve  the  military  of  civil  liability,  since  an  act  of 
indemnity  was  considered  necessary  for  that  purpose. 

The  doctrine  of  martial  law  was  discussed  at  great  length 
by  a  committee  of  the  House  of  Commons,  which  sat  to 
inquire  into  certain  alleged  unlawful  acts  in  Ceylon.  Sir 
David  Dundas,  then  judge-advocate  general,  in  reply  to 
questions  regarding  the  right  of  a  governor  to  declare 
martial  law,  said:  '1  say  he  is  responsible  just  as  I  am 
responsible  for  shooting  a  man  on  the  king's  highway,  who 
comes  to  rob  me.  If  I  mistake  my  man,  and  have  not,  in  the 
opinion  of  the  judge  and  jury  who  try  me,  an  answer  to  give, 
I  am  responsible.  My  notion  is  that  martial  law  is  a  rule  of 
necessity,  and  that  when  it  is  exercised  by  men  empowered  to 
do  so,  and  they  act  honestly,  rigorously  and  vigorously,  and 
with  as  much  humanity  as  the  case  will  permit  in  discharge  of 
their  duty,  they  have  done  that  which  every  good  citizen  is 

"  Hough.  Free.  Mil.  Law,  571,  S78»  584.  59i- 

"  Yet  Lord  Mansfield  expressed  the  opinion  that  this  was  not  mar- 
tial law;  that  the  soldiers  were  but  part  of  the  Posse  comiiaius  and 
accountable  for  what  they  did  in  the  courts.  See  9  Pari.  Hist  IJ74 
IJ94. 

"Hough,  Free  Mil  Law,  5S& 
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bound  to  do/**  Stephen,  in  commenting  on  the  above,  says : 
"The  views  thus  expressed  by  Sir  David  Dundas  appear  to 
me  to  be  substantially  correct.  According  to  them  the  words 
'martial  law/  as  used  in  the  expression  'proclaiming  martial 
law/  might  be  defined  as  the  assumption  for  a  certain  time, 
by  the  officers  of  the  Crown,  of  absolute  power,  exercised  by 
military  force,  for  the  purpose  of  suppressing  an  insurrec- 
tion or  resisting  an  invasion.  The  'proclamation'  of  martial 
law,  in  this  sense,  would  only  be  a  notice  to  all  whom  it 
might  concern  that  such  a  course  was  about  to  be  taken. 
I  do  not  think  it  is  possible  to  distinguish  martial  law,  thtis 
described  and  explained,  from  the  common  law  duty  which 
is  incumbent  on  every  man,  and  especially  on  every  magis- 
trate, to  use  any  degree  of  physical  force  that  may  be  re- 
quired for  the  suppression  of  a  violent  insurrection,  and 
which  is  incumbent  as  well  on  soldiers  as  on  civilians,  the 
soldiers  retaining  during  such  service  their  special  military 
obligations/'^ 

This  seems  to  the  writer  a  very  different  thing  from  the 
definitions  of  martial  law  quoted  above.  As  stated  here  it  is 
but  another  name  for  common  law.'^     Every  act  done  dur- 

*  Hough,  Free.  Mil.  Law,  539. 

"  Stephen,  Hist  Crim.  Law  of  £ng..  Vol.  I,  p.  214.  {Italics  mitu.) 
He  continues :  "Thus,  for  instance,  I  apprehend  that  if  martial  law  had 
been  proclaimed  in  London  in  1780,  such  a  proclamation  would  have 
made  no  difference  whatever  in  the  duties  of  the  troops  or  the  lia- 
bilities of  the  rioters.  Without  any  such  proclamation  the  troops  were 
entitled,  and  bound,  to  destroy  life  and  property  to  any  extent  whid 
might  be  necessary  to  restore  order."  He  adds  (p.  215):  ''The 
officers  of  the  crown  are  justified  in  any  exertion  of  physical  forces 
extending  to  the  destruction  of  life  and  property  to  any  extent*  and 
in  any  manner  that  may  be  required  for  the  purpose.  They  are  not 
justified  in  the  use  of  cruel  and  excessive  means,  but  are  liable  civilly 
or  criminally  for  such  excess.  They  are  not  justified  in  inflicting 
punishment  after  resistance  is  suppressed,  and  after  the  ordinary  courts 
of  justice  can  be  reopened."  See,  also,  a  very  able  historical  review 
which  reaches  similar  conclusions  to  those  of  Stephen,  in  17  Law 
Quarterly  Review,  117. 

**  In  the  Manual  of  Military  Law,  issued  with  the  sanction  of  the 
British  War  Office,  it  is  stated  that  martial  law,  as  distinguished  from 
military  law  and  the  customs  of  war,  is  unknown  to  English  jurispru- 
dence;  that  the  intermediate  state  between  war  and  peace  called  by 
continental  writers  a  "state  of  siege,"  does  not  exist  in  English  law; 
.    .    .    that  while  what  is  called  martial  law  had  been  in  fonner 
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mg  its  continuance  is  not  "at  the  whim  of  the  commanding 
officer,"  but  is  examinable  by  judge  and  jury  in  the  civil 
2od  criminal  courts  of  the  land.  If  this  is  all  that  is  intended 
by  those  who  so  strenuously  contend  that  martial  law  may 
exist  in  England,  it  is  scarcely  worth  while  to  quarrel  with 
them  over  the  use  of  a  name.**  Such  writers  as  Finlason 
and  Birkhimer  seem  not  to  contend  that  martial  law  has 
existed  in  England  since  the  restoration,  but  that  it  may 
exist  upon  proper  occasion.  If  it  be  not  enough  to  cite, 
from  Stephen,  certainly  Sir  Matthew  Hale  and  Lord  Chief 
Justice  Cockbum  ought  to  turn  the  balance  in  favor  of  the 
proposition  that  there  is  no  such  thing  under  English  law.** 

times  procUimed  against  disturbers  of  the  pnblic  peace  in  England, 
yet  such  a  proclamation  in  no  degree  suspended  the  ordinary  law,  or 
sobstitoted  any  other  in  its  stead,  and  amounted  to  no  more  than  an 
authoritative  announcement  of  the  existence  of  a  state  of  things  in 
viucfa  force  would  be  used  against  wrongdoers  for  the  purpose  of  pro- 
tecting the  public  peace.    See  Birkhimer,  318. 

"Finlason,  Commentaries  upon  Mart.  Law,  Introd.  24. 

"Hale's  Hist.  Com.  Law  (sixth  edition,  London,  1820),  42:  'This 
indulged  law  was  only  to  extend  to  members  of  the  army,  or,  to  those 
of  the  opposite  army,  and  never  was  so  much  indulged  as  intended  to 
be  executed  or  exercised  upon  others.  For  others  who  had  not  listed 
onder  the  army,  had  no  colour  or  reason  to  be  bound  by  military  con- 
stitutions, applicable  only  to  the  army,  whereof  they  were  not  parts. 
But  they  were  to  be  ordered  and  governed  according  to  the  laws  to 
which  they  were  subject,  though  it  were  a  time  of  war/'  (Italics 
mine.) 

Lord  Chief  Justice  0>ckbum  on  the  indictment  of  Colonel  Nelson 
sod  Lieutenant  Brand  for  murder,  for  participation  in  the  court- 
martial  which  condemned  Gvordon  and  Clark  during  the  negro  rebellion 
n  Jamaica  in  1865,  said :  "A  rebel  in  arms  stood  in  the  position  of  a 
public  enemy.  Yon  might  kill  him,  refuse  him  quarter,  and  deal  with 
bim  in  all  respects  as  a  public  enemy.  The  jury  must  not  confound 
with  martial  law  applied  to  civilians  what  had  been  commonly  done  at 
many  epochs  of -English  history  in  the  treatment  of  rebels  taken  in 
tbe  field  or  in  pursuit.  ...  It  was  an  egregious  mistake  to  sup- 
pose that  the  punishment  which  might  be  inflicted  if  mutiny  broke  out 
in  a  ship  or  in  a  regiment  formed  any  part  of  the  martial  law.  There 
^f^  one  bw  paramount  to  all  other  laws,  and  this  was,  where  illegal 
violence  is  used  you  may  defend  yourself,  and  redress  that  violence 
I9  any  amount  of  force  necessary  for  that  purpose.  ...  So,  in 
Ibe  case  of  a  mutiny, — ^you  might  ptit  it  down  by  force.  But  that  was 
oot  maitial  law ;  it  was  part  and  parcel  of  the  law  of  England.    .    .    . 
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II.  Martial  Law  in  the  United  States. 

Wc  come  now  to  a  much  more  difficult  question.  This 
question  is  whether  martial  law  can  exist  within  the  borders 
of  our  own  country  under  our  form  of  government.  Ad- 
mittedly it  can  exist  in  an  enemy's  country,  where  our  armies 
are  prosecuting  a  war.  But  then  it  is  the  law  of  war.  It 
is  equally  certain  that  military  government  may  be  exercised 
over  conquered  territory.  But  the  question  is  whether  under 
the  Constitution,  either  Congress,  or  the  President,  or  any 
commanding  officer  of  the  army,  is  justified  in  proclaiming 
martial  law  within  the  boundaries  of  the  United  States,  and 
over  loyal  supporters  of  the  government. 

No  argument  can  be  drawn  from  the  arbitrary  rule  of  the 
Southern  States  during  the  Rebellion  by  Union  commanders, 
nor  from  the  arbitrary  governments  established  under  acts 
of  Congress  during  the  reconstruction  period.  For,  though 
the  North  technically  denied  the  right  of  the  South  to  secede, 
yet  in  fact  the  South  was  granted  belligerent  rights.  It  was 
enemy's  territory.  Hence  martial  law,  or  the  rule  of  the 
commanding  general,  was  the  only  possible  regulative,  dur- 
ing invasion  of  Southern  territory ;  and  military  government 
was  its  only  possible  successor,  upon  the  termination  of 
hostilities. 

Cases  of  attempted  extension  of  the  military  power  over 
loyal  citizens  in  states  unaffected  with  rebellion  have  been 
few.  They  have  been  confined,  altogether,  so  far  as  federal 
troops  are  concerned,  to  cases  arising  during  time  of  actual 
war. 

The  first  instance  of  such  an  attempt  was  that  by  General 
Jackson  in  New  Orleans  in  1814-15.  But  even  here  the 
courts  of  Louisiana  held  his  action  illegal'^  and  a  federal 

Now  the  question  before  the  jury  was  whether  for  the  suppression  of 
rebellion,  you  might  not  subject  persons  who  are  not  actively  engaged 
in  it,  and  whom  you  could  not  kill  upon  the  spot,  to  a  law  which  was 
in  this  sense  entirely  exceptional,  and  to  be  carried  into  execution  in 
an  exceptional  way.  There  was  no  authority  for  any  such  proposi- 
tion. Annual  Register  (N.  S.)  for  1867  (London,  pp.  230,  234) ; 
cited.  Hare,  American  Constitutional  Law,  Vol.  II,  pp.  923-4.  See  also 
Lord  Loughborough,  in  Grant  v.  Gould,  2  H.  Bl.  6g.  Sir  Frederidc 
Pollock  takes  a  similar  view  in  an  article  in  17  Law  Quarterly  Review, 
152. 
^Johnson  v.  Dunctm,  3  Mart.  O.  S.  531. 
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judge  issued  a  writ  of  habeas  corpus  to  release  a  publisher 
who  had  printed  an  article  reflecting  on  the  conduct  of 
General  Jackson,  whereupon  that  doughty  soldier  promptly 
arrested  and  confined  the  publisher.  On  the  issuance  of  the 
writ  the  judge  was  arrested,  held  a  few  days,  and  then  sent 
beyond  the  military  lines.  After  the  restoration  of  peace 
the  judge  fined  the  general  one  thousand  dollars  for  con- 
tempt  This  was  promptly  paid.  Congress,  years  after- 
wards, reimbursed  the  general.*"  It  is  clear  that  here  the 
will  of  the  commanding  general  was  not  the  only  rule  of 
action,  for  neither  state  nor  federal  courts  considered  them- 
selves bound  by  it. 

This  is  the  only  instance,  prior  to  the  Rebellion,  of  a 
declaration  of  martial  law  by  a  military  commander,  which 
has  come  under  the  writer's  notice.  It  is  significant  that 
when  Washington  sent  troops  to  quell  the  Whisky  Insur- 
rection in  Pennsylvania,  he  was  careful  to  instruct  them  to 
operate  strictly  in  aid  of  the  civil  authorities.** 

When  we  come  to  the  civil  war,  we  shall  find  numerous 
declarations  and  proclamations  of  martial  law  by  officers  of 
the  Union  army  stationed  in  the  rebel  territory,  as,  for  ex- 
ample, that  of  General  Canby  in  New  Mexico  in  i86i,*^  or 
that  of  General  Fremont  in  Missouri,  which  latter  was 
afterwards  confirmed  by  the  President  by  general  order.** 
But,  as  remarked  above,  these  cases  furnish  no  argument 
regarding  martial  law,  for  the  confederacy  was  conceded 
belligerent  rights  and  the  territory  placed  under  military 
rule  was  the  enemy's  country.  Indeed,  in  every  case,  with 
one  exception,  where  martial  law  was  attempted  to  be  en- 
forced in  a  loyal  state,  the  courts,  both  federal  and  state, 
animadverted  against  it,  and  refused  to  recognize  its  valid- 
ity.** Such  instances  fairly  raised  the  question  we  arc  here 
discussing. 

*  Birkhimer,  337  (n). 
"See  7  Howard,  at  p.  80. 

•  R.  R.  S.,  I,  Vol.  4,  p.  62 ;  see  Birkhimcr,  371. 

■  R.  R.  S.,  1.  Vol.  3.  pp.  466-7 ;  R.  R.  S..  1,  Vol.  8,  p.  401. 

•Sec,  for  example,  Exp.  Merryman,  Taney,  246;  Exp.  Milligan,  4 
Wall.  2;  Holmes  v.  Sheridan,  1  Dill,  351;  Sheen  v.  Monkheimer,  21 
Ind  4;  Teagarden  y.  Graham,  31  Ind.  422;  In  re  Kemp,  16  Wis.  359. 
The  same  law   was  held  by  the   Southern   Sute   G)urts,— 5'la/f   ▼. 
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Martial  law  may  proceed  from  one  of  two  sources,  the 
executive  or  the  legislative  branch  of  government,  including 
in  the  term  executive  such  proclamations  or  acts  as  have 
originated  with  the  secretary  of  war  or  a  general  command- 
ing a  district,  as  well  as  those  ordered  directly  by  the  Presi- 
dent. Let  us  examine  first  the  power  of  the  legislature  to 
declare  such  law. 

It  may  be  remarked  at  the  outset,  that  no  congressional 
action  looking  to  the  declaration  of  martial  law  is,  so  far  as 
is  known  to  the  writer,  on  the  statute  books.  The  acts  giv- 
ing the  President  arbitrary  power  to  establish  military  sway 
over  the  conquered  Confederate  States,  were  passed  in  the 
exercise  of  the  power  to  govern  vanquished  enemies  pending* 
the  re-establishment  of  civil  government.  The  statute  com- 
ing nearest  to  the  authorization  of  martial  law  is  that  of 
April  20, 1871,*®  which  declared  that  certain  acts  constituted 
rebellion  against  the  United  States  and  authorized  the 
President  in  event  of  such  acts,  and  in  event  of  the  adminis- 
tration of  civil  justice  becoming  impossible,  to  suspend  the 
writ  of  habeas  corpus.  This  act  was  never  passed  upon  by 
the  courts  and  was  in  force  for  only  seventeen  months. 
Moreover,  it  did  not  go  the  length  of  authorizing  the 
President  to  override  the  civil  tribunals,  but,  in  fact  only 
empowered  him  to  suspend  the  writ  of  habeas  corpus. 

VVe  shall  have,  therefore,  to  examine  the  powers  of  Con- 
gress as  found  in  the  Constitution  for  any  authority  to 
declare  martial  law.  And  first,  it  must  be  mentioned  that 
nothing  in  the  clauses  relating  to  the  legislative  branch 
ought  to  be  construed  as  depriving  a  citizen  of  the  privileges 
guaranteed  him  in  the  various  amendments,  unless  such 
clauses  are  clear  to  that  effect. 

Now  while  the  Congress  is  given  in  Art.  I,  §  8,  the  power 
to  make  rules  and  regulations  for  the  government  of  the 
land  and  naval  forces  of  the  United  States,  this  docs  not 
infringe  the  fifth  amendment,  for  that  amendment  runs: 
"No  person  shall  be  held  to  answer  for  a  capital,  or  other- 

sparks,  ^Ttxzs,  627;  but  sec.  TrammeU  v.  Basseti,  24  Ark.  499.  The 
apparent  exception  is  MitckeU  v.  Clarke,  no  U.  S.  633. 
0  j7  Sut  at  Large,  13. 
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wise  infamous  crime,  unless  on  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
farces,  etc."  Here,  then,  is  express  power  to  adopt  a  code 
of  military  laws,  distinct  from  those  applicable  to  the  citizen, 
and  a  clear  exception  in  the  bill  of  rights  to  meet  it. 

Nowhere  is  there  a  similar  clear  declaration  of  the  right 
to  prescribe  a  code  of  martial  law  for  others  than  soldiers. 
The  third  amendment,  providing  against  troops  being  quar- 
tered in  any  house  in  time  of  peace  without  the  owner's 
consent;  the  fourth,  securing  the  people  against  unreason- 
able searches  and  seizures,  and  providing  that  no  warrants 
shall  issue  except  on  probable  cause,  and  upon  oath;  the 
fifth,  making  indictment  a  prerequisite  to  criminal  trials, 
and  guaranteeing  that  no  one  shall  be  deprived  of  his  life, 
liberty  or  property,  without  due  process  of  law,  and  the 
sixth,  securing  to  the  citizen  a  speedy  trial  by  a  jury  of  the 
vicinage,  etc.,  are  absolute  in  their  terms,  save  only  the 
exception,  above  noted,  in  the  fifth.  Art.  Ill,  §  2,  provides 
for  trial  by  jury.  It  is  not  said  that  these  shall  be  suspended 
in  time  of  war,  or  of  insurrection  or  of  public  disturbance. 
The  farthest  that  the  Constitution  goes  is  to  provide  in  Art. 
If  §  9»  that  the  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when  in  cases  of  rebellion  or  inva- 
sion the  public  safety  may  require  it.  In  Ex  parte  Mil- 
ligan,^^  however,  Chief  Justice  Chase,  delivering  the  opinion 
of  the  dissenting  minority,^*  gave  utterance  to  the  following 
dictum,  which  was  not  called  for,  even  on  the  basis  of  de- 
cision taken  by  the  minority  for  whom  he  spoke :  "Martial 
Law,  is  called  into  action  by  Congress  ...  in  times  of 
insurrection  or  invasion,  or  of  civil  or  foreign  war,  within 
districts  or  localities  where  ordinary  law  no  longer  ade- 
quately secures  public  safety  and  private  rights.  We  think 
that  the  power  of  Congress,  in  such  times  and  in  such  local- 
ities, to  authorize  trials  for  crimes  against  the  security  and 
safety  of  the  national  forces,  may  be  derived  from  its 
constitutional  authority  to  raise  and  support  armies  and 
to  declare  war,  if  not  from  its  constitutional  authority 
to  provide  for  governing  the  national  forces."**    The  Su- 

-4  Wall.  2. 

*  Chase,  C  J.,  Wayne,  Swayne  and  Miller,  JJ. 

•At  p.  142. 
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preme  Court  has  gone  very  far,  and  properly  so,  in  im- 
plying powers  from  the  express  grants  of  power  to  Con- 
gress in  the  Constitution,  but  it  does  not  seem  that  the 
clause  in  question  is  susceptible  of  this  broad  interpreta- 
tion. Moreover,  the  writer  does  not  know  of  any  other 
case  than  this,  wherein  the  opinion  has  been  expressed  that  a 
power  could  be  implied,  which  would  take  away  an  express 
right  granted  to  the  citizen  in  another  clause  of  the  instru- 
ment. Certainly  it  is  fortunate  that  the  members  of  the 
court  holding  such  a  dangerous  view  were  in  the  minority. 

It  seems  that  the  other  powers  granted  in  Art.  I,  §  8,  such 
as,  to  provide  for  the  common  defence  and  general  welfare, 
to  constitute  tribunals  inferior  to  the  Supreme  Court,^^  to 
declare  war,  to  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces,  to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections and  repel  invasions,  do  not  any  of  them,  or  col- 
lectively, override  the  amendments  quoted.  Nor  do  they 
authorize  the  erection  of  a  military  rule  over  a  lo3ral  citizen 
at  home,  at  any  time,  higher  than  the  civil  tribunals  of  the 
common  law,  which  are  secured  to  him  forever  by  the  guar- 
anty of  the  fifth  amendment  that  he  shall  not  ''be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law." 
Such  a  view  is  taken  by  recognized  text  writers  upon  the 
Constitution.*" 

Let  us  now  see  whether  there  is  any  place  imder  our  Con- 
stitution for  the  creation  of  martial  law  by  the  chief  execu- 
tive or  his  subordinates  in  command  of  the  troops  of  the 
United  States.  On  this  point  we  are  not  embarrassed  by  the 
paucity  of  authority.  The  question  has  been  raised  and 
decided  by  both  federal  and  state  tribunals. 

The  leading  case  on  the  subject  is  Ex  parte  MUligan,^ 
decided  by  the  Supreme  Court  of  the  United  States  in  1866. 

^In  Ex  parte  Valhmdigham,  i  Wall.  243,  the  Supreme  Court  in 
fact  held  that  a  military  commission  was  not  a  tribunal  within  the 
meaning  of  this  clause,  and  refused  a  certiorari  to  review  its  action 
for  that  reason. 

*  Hare,  American  Constitutional  Law,  Vol.  II,  Lecture  xUt,  passim; 
Pomeroy  (Bennett's  edition)  594. 

-4  Wall.  2. 
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In  this  case,  Milligan,  a  citizen  of  the  United  States  and  of 
the  State  of  Indiana,  was  arrested  at  his  home  in  the  said 
state,  by  order  of  the  militarj'  commandant  of  the  district 
of  Indiana,  and  incarcerated  in  a  military  prison.  Later  he 
was  placed  on  trial  before  a  "military  commission"  con- 
vened by  order  of  said  commandant,  charged  with  conspir- 
acy against  the  government,  affording  aid  and  comfort  to 
rebels,  inciting  insurrection,  disloyal  practices  and  viola- 
tion of  the  laws  of  war.  He  was  convicted  and  sentenced  to 
be  hanged.  Later  he  filed  his  petition  in  the  Circuit  Court 
of  the  United  States,  setting  out  the  above  facts;  he  also 
showed  that  while  he  was  in  custody  and  more  than  twenty 
days  after  his  arrest,  a  grand  jurj-  was  convened  in  said 
district  and  had  adjourned  without  finding  any  indictment, 
and  had  made  no  presentment  whatever  against  him.  He 
also  showed  that  he  was  in  no  way  connected  with  the  mil- 
itary or  naval  service.  His  prayer  was  that  he  might  be 
brought  before  the  court,  and  either  turned  over  to  the 
proper  civil  tribunal,  or  discharged,  as  provided  by  the  act 
of  March  3,  1863.  This  was  the  habeas  corpus  act,  which 
provided  that  lists  of  all  prisoners  confined  by  military 
authority  were  to  be  furnished  to  the  United  States  Court 
judges  by  the  officials  of  the  War  Department,  and  it  was 
required'  that  in  all  such  cases  where  the  grand  jury  in 
attendance  upon  any  of  these  courts  should  terminate  its 
session  without  proceeding,  by  indictment  or  otherwise, 
against  any  prisoner  named  in  the  list,  the  court  should 
forthwith  make  an  order  that  such  prisoner,  desiring  a  dis- 
charge, should  be  brought  before  the  court  to  be  discharged, 
on  giving  recognizance  to  keep  the  peace  and  obey  the  fur- 
ther orders  of  the  court.  If  no  lists  were  furnished,  then  the 
prisoner  was  entitled  to  a  discharge  after  twenty  days'  con- 
finement, provided  a  grand  jury  had  adjourned  without 
indicting  him.  The  judges  of  the  Circuit  Court  were  divided 
in  (pinion  upon  three  questions,  which  they  certified  to  the 
Supreme  Court:  (i)  On  the  facts  as  stated,  ought  a  writ 
of  habeas  corpus  to  be  issued?  (2)  Ought  Milligan  to  be 
discharged  ?  (3)  Whether  the  military  commission  had  jur- 
isdiction legally  to  try  and  sentence  Milligan  ?  The  majority 
of  the  court  answered  the  last  question  in  the  negative. 
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They  held  that  the  constitutional  guarantees  are  as  binding 
in  war  as  in  peace,  and  cannot  be  suspended  during  any  of 
the  exigencies  of  government.  That  every  trial  involves 
an  exercise  of  judicial  power,  but  that  the  G>nstitution 
nowhere  sanctions  such  a  court  as  this  military  commis- 
sion. The  President  could  not  establish  such  a  court,  for 
he  was  under  the  Constitution,  not  over  it.  The  proceeding 
could  not  be  justified  under  the  ''laws  and  usages  of  war," 
for  ''they  can  never  be  applied  to  citizens  in  states  which 
have  upheld  the  authority  of  government  and  where  the 
courts  are  open  and  their  process  unobstructed/'  The  court 
then  says  that  this  is  a  deprivation  of  the  right  to  trial  by 
jury.  It  then  adverts  to  the  argument  "that  martial  law 
covers  with  its  broad  mantle  the  proceedings  of  this  mili- 
tary commission";  the  proposition  being,  "that  in  a  time 
of  war  the  commander  of  an  armed  force  (if  in  his  opinion 
the  exigencies  of  the  country  demand  it,  and  of  which  he  is 
to  judge)  has  the  power,  within  the  lines  of  his  military  dis- 
trict, to  suspend  all  civil  rights  and  their  remedies,  and  sub- 
ject citizens  as  well  as  soldiers  to  the  rule  of  his  will;  and 
in  the  exercise  of  his  lawful  authority  cannot  be  restrained, 
except  by  his  superior  officer  or  the  President  of  the  United 
States."  The  court  answers  the  argument  thus :  "The  state- 
ment of  this  proposition  shows  its  importance ;  for,  if  true, 
republican  government  is  a  failure,  and  there  is  an  end  of 
liberty  regulated  by  law.  Martial  law  established  on  such 
a  basis,  destroys  every  guarantee  of  the  Constitution,  and 
effectually  renders  the  'military  independent  of  and  superior 
to  the  civil  power'  .  .  .  Civil  liberty  and  this  kind  of 
martial  law  cannot  endure  together;  the  antagonism  is 
irreconcilable;  and  in  the  conflict,  one  or  the  other  must 
perish."  The  court  went  on  to  say  that  this  decision  was 
not  intended  to  deny  the  propriety  of  a  declaration  of  martial 
law  when  war  exists  in  a  community  and  the  civil  courts 
are  closed ;  that  martial  rule  is  the  only  sort  there  can  be 
when  "the  courts  are  actually  closed  and  it  is  impossible  to 
administer  criminal  justice  according  to  law";^^  and  only 

*  See  also,  In  re  Egam,  5  BUtch.  3191 
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SO  long  as  this  condition  lasts  and  in  the  actual  locality  of 
war  can  it  exist. 

The  two  remaining  questions  the  court  answered  in  the 
affirmative.*'  Four  justices**  concurred  in  the  result 
reached  by  the  majority,  but  for  very  different  reasons. 
The  minority  held  that  the  whole  case  might  well  be  settled 
under  the  Act  of  1863;  that  Milligan  was  within  its  terms 
and  hence  entitled  to  his  discharge ;  they  therefore  answered 
the  first  two  questions  in  the  affirmative.  But  they  held  the 
opposite  to  the  majority  concerning  the  third  question. 
They  justified  the  right  of  Congress  to  authorize  the  Presi- 
dent to  appoint  such  a  military  commission  by  the  powers 
granted  it  to  pass  laws  for  the  regulation  of  the  land  and 
naval  forces,  to  raise  and  support  armies  and  to  declare  war. 
They  said:  "Where  peace  exists  the  laws  of  peace  must 
prevail.  What  we  do  maintain  is,  that  when  the  nation  is 
involved  in  war,  and  some  portions  of  the  country  are  in- 
vaded, and  all  are  exposed  to  invasion,  it  is  within  the  power 
of  Congress  to  determine  in  what  states  or  districts  such 
great  or  imminent  public  danger  exists  as  justifies  the 
authorization  of  military  tribunals  for  the  trial  of  crimes 
and  offences  against  the  discipline  or  security  of  the  army 
or  against  the  public  safety."  They  then  say  that  by  passing 
the  Act  of  1863,  Congress  impliedly  said  that  military  com- 
missions were  unnecessary  and  hence  under  the  act  the 
tribunal  was  prohibited  and  illegal. ^^ 

This  case  ought  to  settle  the  doctrine  that  there  is  no  such 
thing  as  martial  law  possible  under  the  Constitution.  But 
there  are  others  equally  positive. 

In  1861,  the  national  government  suspected  a  large  ntun- 

*  Davis,  J.,  wrote  the  majority  opinion,  concurred  in  bj  Nelson* 
Grier,  Qifford  and  Field,  JJ. 

'Waync^  Swayne  and  Miller,  JJ.,  and  Chase,  C  J.,  who  wrote  the 
opinion. 

•The  court  went  on  to  say  "What  we  have  already  said  saffidently 
indicates  our  opinion  that  there  is  no  law  for  the  government  of  the 
citizens,  the  armies  or  the  navy  of  the  United  States,  within  American 
jurisdiction,  which  is  not  contained  in  or  derived  from  the  constttu* 
lion/'  ....  Then  follows  the  language  cited  su^ra  pages  72 
and  83. 
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ber  of  citizens  of  Maryland  of  disloyalty  and  this  disloyalty 
showed  itself  in  the  attack  by  a  mob  on  a  Massachusetts 
r^ment  passing  through  the  city.  By  order  of  General 
Scott,  the  commanding  general  of  the  district  arrested  the 
marshal  of  police  and  the  police  board.  He  issued  a  procla- 
mation stating  he  would  uphold  the  civil  authorities,  but 
treason  and  sedition  would  be  suppressed.  The  courts 
were  open,  and  no  civil  officer  had  failed  or  been  prevented 
from  serving  process.  Under  orders,  one  Merryman,  a 
citizen  of  Maryland,  was  arrested  by  the  military  in  Penn- 
sylvania and  sent  to  Fort  McHenry.  He  presented  a  peti- 
tion for  a  habeas  corpus  to  Chief  Justice  Taney,  who  issued 
a  writ  directed  to  General  Cadwalader  ordering  him  to 
produce  Merryman.  This,  the  general  refused,  in  a  letter 
stating  that  he  had  the  power  to  suspend  the  writ  of  habeas 
corpus,  and  had  suspended  it  in  this  case.  The  chief  justice 
then  issued  an  attachment  against  the  general,  but  the  mar* 
shal  was  barred  out  of  the  jail  and  could  not  serve  it.  Taney 
then  wrote  an  opinion  adjudging  the  general  guilty  of  con- 
tempt and  certified  it  to  the  President  No  action  was  taken 
upon  this  opinion.  He  held  that  only  Congress  had  the 
power  to  suspend  the  writ  of  habeas  corpus,  but  that  the 
question  here  was  much  greater,  viz :  the  power  of  the  mil- 
itary to  usurp  the  civil  power  and  functions  of  the  judici- 
ary.*^ 

The  supreme  courts  of  two  states  have  held  that  no  such 
thing  as  martial  law  existed  in  their  borders  during  the 
Rebellion,  and  that  military  arrest  and  confinement  were  il- 
legal.*^ In  the  first  of  these  cases  a  man  arrested  for  par- 
ticipating in  a  riot,  the  object  of  which  was  to  prevent  a 
draft  for  the  United  States  army,  was  granted  a  habeas 

"  Ex  parte  Merryman,  Taney,  246.  The  Chief  Justice  said :  "I  can 
only  say  that  if  the  authority  which  the  constitution  has  conSded  to 
the  judiciary  department  and  judicial  officers,  may  thus,  upon  any  pre- 
text or  under  any  circumstances,  be  usurped  by  the  military  power,  at 
its  discretion,  the  people  of  the  United  States  are  no  longer  living 
under  a  government  of  laws,  but  every  citizen  holds  life,  liberty  and 
property  at  the  will  and  pleasure  of  the  army  officer  in  whose 
oiilitary  district  he  may  happen  to  be  found."  (At  p.  2691) 

"  In  re  Kemp,  16  Wis.  359 ;  Sheen  v.  Monkheimer,  21  Ind.  4. 
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corpus.  And  in  the  second,  similar  action  was  taken  in  the 
case  of  a  man  arrested  on  suspicion  of  having  stolen  goods, 
the  property  of  the  United  States. 

State  and  federal  courts  have  also  held  officers  and  sol- 
diers liable  in  trepass  at  the  instance  of  persons  who  have 
been  injured  by  the  seizure  of  their  bodies  or  their  property, 
to  loyal  territory,  where  the  courts. were  open;  and  in  doing 
so,  have  reiterated  the  same  doctrine  as  that  laid  down  by 
the  court  in  Ex  parte  MUligan.^^ 

In  view  of  these  authorities  it  seems  a  safe  assertion  that 
there  is  not  under  the  United  States  Constitution  any  such 
thing  as  martial  law,  in  the  sense  of  the  arbitrary  and  dis- 
cretionary government  of  loyal  communities  or  citizens  by 
the  military.  The  civil  law  is  above  the  military.  The 
soldier  is  responsible  thereto  for  his  acts,  save  those  acts 
performed  flagrante  hello,  or  in  the  enemy's  territory. 

III.  Martial  Law  in  Pennsylvania. 

The  discussion  of  this  topic  need  not  be  long.  All  that 
has  been  said  relative  to  the  Constitution  of  the  United  States 
^)plies  with  equal  force  to  that  of  Pennsylvania. 

Art  I,  §  6,  provides  that  trial  by  jury  shall  be  as  hereto- 
fore and  the  right  thereof  remain  inviolate. 

Art.  I,  §  8,  prohibits  unreasonable  searches  and  seizures. 

Art.  I,  §  9,  gives  one  accused  of  crime  the  right  to  a  speedy 
public  trial,  and  provides  that  no  man  shall  be  deprived  of 
life,  liberty,  or  property,  unless  by  the  judgment  of  his  peers, 
or  the  law  of  the  land. 

Art.  I,  §  12,  reads :  "No  power  of  suspending  laws  shall 
be  exercised,  unless  by  the  legislature,  or  by  its  authority." 

Art.  I,  §  22^  "No  standing  army  shall,  in  time  of  peace,  be 
kq»t  up,  without  the  consent  of  the  legislature;  and  the  mili- 
tary shall  in  all  cases,  and  at  all  times  be  in  strict  subordina- 
tion to  the  civil  power." 

In  view  of  the  above  clauses  it  would  seem  clear  that,  not 

^McConnell  v.  Hampton,  12  Johns.  234;  Smith  ▼.  Shaw,  12  Johns. 
iS7l  GrJMn  v.  WUcox,  21  Ind.  370;  Johnson  v.  Jones,  44  111.  142; 
liiUigan  v.  Hovey,  3  Biss.  13;  Holmes  v.  Sheridan,  i  DilL  351,  at  p. 
3S& 
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only  is  no  arbitrary  military  power  authorized,  but  by  §  22 
it  is  strictly  prohibited.  No  act  of  the  military  is  free  from 
revision  by  the  civil  courts.  These  provisions  are  much 
stronger  than  those  of  the  federal  constitution.  The  only 
clause  relating  to  the  militia  is  Art.  XI,  §  i,  ''The  freemen 
of  this  Commonwealth  shall  be  armed,  organized  and  dis- 
ciplined for  its  defence,  when  and  in  such  manner  as  may  be 
directed  by  law."'^  Certainly  it  would  be  a  liberal  construc- 
tion which  could  find  in  this  any  authority  for  a  declaration 
of  martial  law. 

Nothing  is  added  to  the  argument  for  martial  law  by 
Art.  IV,  §  2,  which  provides:  "The  supreme  executive 
power  shall  be  vested  in  the  governor  and  he  shall  take  care 
that  the  laws  are  faithfully  executed."  This  does  not  place 
the  governor  above  the  law,  but  under  it,  he  cannot  therefore 
suspend  any  portion  of  the  law,  unless  some  part  of  the 
fundamental  law  gives  him  that  right.  Nor  does  Art.  IV, 
§  7,  making  the  governor  commander-in-chief  of  the  army 
and  navy  of  the  commonwealth  authorize  martial  law. 

On  principle,  then,  it  is  difficult  to  find  any  ground  on 
which  to  base  the  right  of  the  legislature,  much  less  of  the 
executive,  to  declare  or  exercise  so-called  martial  law.  It 
apparently  does  not  exist.  Nor  has  the  legislature  attempted 
to  provide  any  general  laws  giving  the  governor  such 
power.'* 

No  intimation  has  been  made  from  any  quarter,  that  the 
writer  can  find,  to  the  effect  that  martial  law  ever  has  existed 
in  this  state. 

**The  remainder  of  the  section  has  no  bearing  on  the  qoestioii  at 
issue. 

"  The  only  acts  which  have  come  to  the  writer's  knowledge  are  that 
of  April  28,  i8g9  (P.  L.  133)  f  51,  which  provides,  ''When  an  invasion 
of  or  insurrection  in  the  state  is  made  or  threatened,  or  a  tunrah, 
riot  or  mob,  shall  exist,  the  commander-in-chief  shall  call  upon  the 
National  Guard,  and  he  may  at  his  discretion*  order  any  number  of 
men  of  the  enrolled  militia  to  be  drafted,  and  may  detail  or  commission 
officers  to  organize  the  forces;"  and  the  Act  of  June  10,  1893  (P.  L. 
443),  f  2,  which  provides:  "But  the  commander-in-chief  shall  have 
power  in  case  of  war,  invasion,  insurrection,  ripe  or  imminent  danger 
thereof,  to  increase  the  said  force  and  organize  the  same  as  the 
exigencies  or  the  necessity  may  require.** 
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If  we  arc  to  draw  analogies  from  other  states,  but  one 
instance  is  known  where  anything  approaching  martial  law 
has  existed  in  a  state.    This  was  the  famous  Dorr  rebellion 
in  Rhode  Island,  which  gave  rise  to  the  case  of  Luther  v. 
Borden,^  in  the  Supreme  Court  of  the  United  States.    In 
that  case  it  appeared  that  a  large  number  of  the  citizens  of 
Rhode  Island  were  dissatisfied  with  the  old  frame  of  gov- 
ernment  (a  charter  from  Charles  II.)   under  which  the 
state  was  organized.    There  was  great  agitation  for  a  new 
constitution  which  culminated  in  a  rump  convention  which 
adopted  a  new  instrument  and  then  proceeded  to  overthrow 
the  old  government  by  force  of  arms.    The  old  legislature 
passed  an  act  declaring  martial  law,  and  the  governor  pro- 
claimed the  same.    The  insurgents  were  put  down.    After- 
wards this  suit  was  brought  by  a  citizen  of  Massachusetts 
against  one  of  the  soldiery  of  Rhode  Island,  in  trespass,  for 
entering  the  plaintiff's  house,  and  arresting  him  without 
reasonable  cause.    The  Supreme  Court  held  that  it  could  not 
say  which  was  the  lawful  government  of  Rhode  Island.  But 
the  question  had  been  decided  in  favor  of  the  old  government 
by  the  Supreme  Court  of  the  state  and  this  was  adopted  as 
final  by  the  Supreme  Court  of  the  United  States.    The  ques- 
tion then  arose  whether  the  defendant  was  justified  in  enter- 
ing plaintiff^'s  house  to  arrest  him.  The  court  expressly  re- 
fused to  pass  on  the  question  whether  martial  law  had  been 
established  in  the  state,^^  but  found  that  the  defendant  was 
justified  in  his  action  as  the  jury  had  found  for  him,  and  he 
had  apparently  only  done  what  seemed  at  the  time  reasonable 
and  necessary  to  put  down  insurrection  against  his  state.  Mr. 
Justice  Woodbury  dissented,^^  taking  the  view  that  this  was 
an  attempt  to  establish  martial  law  for  which  there  was  no 
justification  in  the  law  of  the  land. 

From  all  this,  the  conclusion  is  inevitable  that  no  such 
thing  as  martial  law  (in  any  sense  of  the  term  which  makes 
If  other  than  the  common  law)  exists,  or  can  exist  under 
the  laws  of  England,  of  the  United  States,  or  of  Penn- 

"7  How.  I. 
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sylvania.  If  this  be  so,  private  Wadsworth  cannot  shield 
himself  from  the  process  of  the  civil  law  on  the  gromid  that 
he  was  acting  under  a  different  and  independent  code. 

A  citizen  of  Pennsylvania  was  shot,  on  the  highway,  in 
Schuylkill  County.  The  county  was  in  a  state  of  peace. 
Certainly  no  one  would  declare  that  war  existed  there. 
Certainly  the  military  could  not  deal  with  citizens  as  enemies 
and  belligerents.  Certainly  Schuylkill  County  was  not 
enemy's  territory.  If  this  be  true  no  such  thing  as  the  law 
of  war  existed  there.  We  have  shown  that  martial  law,  if 
by  it  is  meant  something  other  than  the  law  of  war,  could 
not  exist  there.  The  civil  courts  were  open,  criminal  process 
was  being  served  every  day.  Only  one  presumption  could 
arise  from  the  facts  of  the  case.  That  presumption  was 
that  a  homicide  had  been  committed  ''against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania."  Such  a 
homicide  only  one  tribunal  is  authorized  to  investigate,  and 
that  tribunal  is  the  criminal  court  of  Schuylkill  County. 
There  is  no  escape  from  this  conclusion.  Wadsworth's  act 
may  or  may  not  have  been  a  breach  of  military  law  as  cm- 
bodied  in  the  articles  of  war.  With  that  we  have  nothing 
to  do.  Whether  it  was  an  offence  against  the  law  of  the 
land,  is  a  question  that  must  be  settled  in  the  tribunal  duly 
constituted  to  administer  that  law. 

I  have  carefully  refrained  from  saying  that  Wadsworth's 
act  was  criminal.  That  will  be  a  question  for  a  civil  court 
to  decide.  And  two  questions  will  be  involved  in  that  de- 
cision :  ( I )  Was  the  order  under  which  he  acted  a  lawful 
order,  and  (2)  If  it  was  illegal  was  its  illegality  patent  to  a 
man  of  his  station  and  in  his  situation?  On  the  answers 
to  these  two  questions  will  depend  the  responsibility  or 
immunity  of  the  accused. 

I  shall  postpone,  for  discussion  in  another  paper,  these 
two  important  questions. 

Owen  /.  Roberts. 
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As  Harked  by  DEasioNs  Selected  from  the  Advance 

Reports. 


CARRIBRSu 

In  Texas  Mexican  Ry.  Co.  v.  Gallagher,  70  S.  W.  97, 
the  Qnirt  of  Civil  Appeals  of  Texas  holds  that  where  in  an 
CMtmdoi  action  for  damages  to  cattle  shipped  on  de- 
^^■■^•■«*  fendant's  railway,  the  plaintiff  alleged  that  the 
shipment  was  under  an  oral  contract  with  the  defendant's 
agent,  and  that  the  written  contract  afterwards  signed  by 
hun,  limiting  defendant's  liability  to  its  own  line  was  exe- 
cuted under  circumstances  constituting  duress,  but  it  ap- 
peared that  at  the  time  of  the  alleged  oral  contract,  he  had 
knowledge  of  a  rule  of  the  defendant  requiring  all  its  ship- 
ments to  be  made  under  a  written  contract,  he  was  not  enti- 
tled to  recover  on  the  oral  contract.  See  Railroad  Co.  ▼. 
Wright,  58  S.  W.  846. 


codb  pleading. 

In  general  the  states  which  have  adopted  the  Reformed 
Procedure  provide  that  a  counterclaim  may  be  interposed 
cwaufcfata    ^y  ^^^  defendant  to  the  plaintiff's  demand  when 
it  is  a  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiff  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint.    The  question  of  when  a 
cause  of  action  is  regarded  as  arising  out  of  the  same  trans- 
action as  that  relied  on  by  the  plaintiff  is  one  that  has  not 
been  satisfactorily  cleared  up  by  the  decisions.    In  Patterson 
T.  Bradley,  69  S.  W.  821,  the  Court  of  Appeals  of  Indian 
Territory  holds  that  under  this  provision,  in  an  action  to 
recover  for  threshing  defendant's  grain,  his  claim  against 
the  plaintiff  for  damages  for  negligently  setting  fire  to  and 
baming  other  grain  while  doing  such  threshing  may  be  set 
out  in  the  answer  as  a  counterclaim. 
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CONSTITUTIONAL  LAW. 

The  constitution  of  Nebraska  contains  a  provision  to  be 
found  in  some  form  or  other  in  all,  or  nearly  all,  tlic  state 
constitutions  or  laws,  namely,  that  "no  sectarian 
instruction  shall  be  allowed  in  any  school  or 
institution  supported,  in  whole  or  in  part,  by  the 
public  funds  set  apart  for  educational  expenses."  It  is  held 
in  State  v.  Schcve,  91  N.  W.  846,  that  exercises  by  a  teacher 
in  a  public  school  in  a  school  building,  in  school  hours,  and 
in  the  presence  of  the  pupils,  consisting  of  the  reading  of 
passages  from  the  Bible,  and  in  the  singing  of  songs  and 
hymns,  and  offering  prayer  to  the  Deity  are  forbidden.  The 
principal  ground  upon  which  the  decision  is  based  is  that 
different  translations  of  the  Bible  being  accepted  or  rejected 
by  different  sects,  it  is  impossible  to  have  reading  from  it 
without  such  reading  taking  on  a  sectarian  character.  One 
judge  dissents  from  this  view,  refusing  to  regard  the  trans- 
lation as  sectarian  in  character,  and  holding  that  the  pro- 
vision did  not  intend  to  exclude  the  Bible  from  the  schools. 
He  concurs  in  the  result  on  the  ground  that  the  tnanner  of 
conducting  the  exercises  in  the  particular  case  was  of  a  sec- 
tarian nature. 


CONTRACTS. 

A  woman  compromised  and  released  a  claim  for  a  broken 
hip.  She  knew  when  she  settled  that  her  hip  had  been 
Mtatidcc  M  •  broken  and  that  it  was  a  bad  break.  She  was 
oro«ad  of  induced  by  the  statement  of  her  own  physician, 
Avotdract  ^jiQ  ^yj^g  j^jgQ  ^l^g  company's  physician,  to  be- 
lieve and  did  believe  that  she  would  be  well  within  a  year, 
and  she  settled  upon  that  basis.  She  was  mistaken,  and  her 
injury  and  disability  turned  out  to  be  permanent.  Under 
these  facts  the  United  States  Circuit  Court  of  Appeals 
(Eighth  Circuit)  holds  in  Chicago  &  N.  W.  Ry.  Co.  v.  Wil- 
cox, 116  Fed.  913,  that  her  mistake  furnished  no  ground 
for  an  avoidance  of  her  release.  A  mistake  of  a  past  or 
present  fact,  it  is  said,  may  warrant  a  rescission  of  a  contract 
of  settlement  or  release.  But  a  mistake  in  opinion  or  belief 
relative  to  the  future  duration  or  effect  of  a  personal  injury 
is  not  a  mistake  of  fact,  and  is  no  ground  for  the  avoidance 
of  a  release  or  of  a  contract  of  settlement. 
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CONTRACTS. 

In  Daily  r.  Minnick,  91  N.  W.  913.  the  Supreme  Court 
of  Iowa  holds  that  the  privilege  of  naming  a  child  is  a  valid 
r>iii  iBtiMM.    and  legal  consideration  for  a  promise  to  convey 
eafMcraifat     j^nd  to  the  child.    Where  parents  contracted  to 
allow  a  relative  to  name  their  child  in  consideration  of  his 
agreement  to  convey  land  to  the  child,  and  the  child  was 
named,  and  continued  to  bear  the  name  down  to  the  bring- 
ing of  the  suit  to  obtain  the  land,  he  thereby  ratified  the 
contract  made  for  him  by  his  parents,  and  there  was  suf- 
ficient privity  between  him  and   the  promisee  to  entitle 
him    to    sue.      Nor,    it    is    said,    was    the   contract    void 
for  w^ant  of  mutuality.     A  further  objection  was  raised 
that   the    contract    was    indefinite   and    the   consideration 
past  in  view  of  the  following  facts.    The  relative  agreed  to 
convey  forty  acres  of  land,  and  at  the  time  of  the  agree- 
ment he  did  not  own  any  land  whicli  could  be  appropriated 
to  the  contract,  but  after  the  child  was  named  he  purchased 
a  particular  forty  acres  of  land,  and  thereafter  by  his  decla- 
rations and  otherwise,  showed  that  he  intended  to  appro- 
priate such  land  to  the  fulfillment  of  the  contract.    The  court 
holds  that  the  original  consideration,  though  past,  was  suf- 
ficient to  support  such  new  agreement  made  by  the  deceased 
after  purchasing  the  land,  so  as  to  render  the  contract  en- 
forceable.    One  judge  delivers  a  strong  dissenting  opinion. 

In  Rcindl  v.  Heath,  91  N.  W.  734,  it  appeared  that  the 
defendants  contracted  to  deliver  a  certain  number  of  logfs 
to  be  sawed  by  the  plaintiffs,  and  the  plaintiffs 
agreed  to  saw  for  no  other  parties  during  the 
season.  The  Supreme  Court  of  Wisconsin  holds  that  the 
fact  that  the  plaintiffs  sawed  for  other  parties  during  the 
season,  such  sawing  not  interfering,  however,  with  their 
work  for  the  defendants,  did  not  justify  the  defendants  in 
refusing  further  delivery  of  logs,  it  being  merely  the  breach 
of  an  independent  stipulation.  Compare  Proprietors  v. 
Hovey,  21  Pick.  437.  and  Tipton  v.  Feitncr,  20  N.  Y.  425. 


CONVBRSION. 

The  test  which  determines  whether  one  was  a  willful  or 
an  innocent  trespasser  is  not  his  violation  of  or  compliance 

TiiAtr.       with  the  law,  but  his  honest  belief  and  actual  in- 

wuifirfAct     tention  at  the  time  he  committed  the  trespass, 

and  neither  a  justification  of  his  acts  nor  any  other  complete 
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CONVERSION  (Continued). 

defence  to  them  is  essential  to  establish  the  fact  that  he  was 
not  a  willful  trespasser:  U.  S.  Circuit  Court  of  Appeals 
(Eighth  Circuit)  in  United  States  v.  Homcstakc  Min,  Co., 
117  Fed.  481.  This  is  said  with  reference  to  its  applica- 
tion in  regard  to  the  measure  of  damages,  whether  the  value 
of  the  trees  when  standing,  or  their  value  after  cut  down, 
which  depends  upon  whether  the  trespass  is  willful  or  inno- 
cent. 


CORPORATIONS. 

The  plan  of  the  United  States  Steel  Corporation  to  sub- 
stitute bonds  for  preferred  stock  gave  rise  to  litigation 
R  «i  m   t     ^'''^^^y  reported  to  a  great  extent  in  the  daily 
«i  p^hT!^     press.    One  of  the  cases  of  interest  is  Bcrgcr  v. 
stock  for       United  States  Steel  Corporation,  53  Atl.  14,  in 
®^^        which  the  Court  of  Chancery  of  New  Jersey 
holds  that  the  reasonableness  or  judiciousness  of  a  plan  for 
the  reduction  of  corporate  capital  stock  by  exchanging  bonds 
therefor  with  the  consent  of  the  stockholders,  and  through 
the  medium  of  a  banking  concern,  when  viewed  in  its  busi- 
ness aspect  is  a  matter  wholly  subject  to  the  decision  of 
the  members  and  stockholders ;  and  such  decision  will  not  be 
interfered  with  by  the  court  upon  the  opposition  of  a  dis- 
senting stockholder  except  on  the  ground  that  the  plan  is 
clearly  illegal.    Preferred  stock  of  a  corporation  was  by  its 
certificate  made  a  first  lien  on  all  its  assets.     It  was  pro- 
posed to  issue  corporate  bonds  to  an  amount  equal  to  two- 
fifths  of  the  preferred  stock,  to  be  exchanged  for  preferred 
stock  with  such  holders  of  preferred  stock  as  consented  to 
the  exchange.    These  bonds  were  to  be  secured  by  a  lien 
prior  to  that  of  the  preferred  stock.    The  court  applying  the 
principle  stated  above  holds  that  as  stockholders  not  con- 
senting to  the  proposed  exchange  would  be  deprived  of  their 
vested  right  of  precedence  in  distribution,  to  the  extent  of 
the  capital  represented  by  the  bond  issue,  the  plan  was  illegal. 
This  decision  was  reversed  on  appeal  to  the  Court  of  Errors 
and  Appeals  of  New  Jersey :    Berger  v.  United  States  Steel 
Corp.,  53  Atl.  68,  the  court  holding  that  the  minority  stock- 
holder must  abide  by  the  decision  of  the  majority  in  refer- 
ence to  a  policy  of  management  determined  by  them,  and 
that  under  the  law  the  majoritv  have  a  right  to  create  a 
lien  prior  to  that  of  the  preferred  stockholders. 
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CORPORATIONS  (ConUnned.) 

The  Supreme  Court  of  Indiana  in  Nappanee  Canning  Co. 
7.  Reid,  Murdoch  &  Co.,  64  N.  E.  870,  lays  down  the  rule 
iMoivcacy.  generally  that  an  insolvent  private  manufactur- 
■*■"•■"■"•  ing  corporation  may  prefer  its  directors,  or 
creditors  on  whose  claims  the  directors  are  sureties,  though 
their  votes  are  necessary  therefor,  and  though  loss  is  thereby 
caused  to  persons  having  claims  against  the  corporation,  the 
directors  owing  no  duty  to  the  creditors.  It  is  not  surprising 
to  find  a  dissent,  but  rather  surprising  that  it  is  on  the  part 
of  but  one  judge.  Compare  Sargent  v.  Webster,  13  Mete 
497- 


OUHIKAL  LAW. 

After  a  jury  had  retired  to  deliberate  on  a  verdict,  the 
foreman  sent  a  communication  to  the  judge,  asking  if  the 
,  jury  could  recommend  the  defendant  to  the 

itoabcHrcea    Hiercy  of  the  court,  which  the  judge  answered 

jiidce  md  in  the  affirmative,  and  stated  that  he  had  made  it 
•"•^  an  invariable  rule  to  follow  such  recommenda- 
tions. The  Supreme  Court  of  South  Dakota  holds  in  State 
V.  Kicfer,  91  N.  W.  11 17,  that  such  communication  was 
prejudicial  error.  But  affidavits  of  jurors  that  the  communi- 
cation  by  the  judge  in  answer  to  a  question  submitted  after 
the  submission  of  the  cause  influenced  their  verdict  of  con- 
viction, are  not  admissible  for  the  purpose  of  impeaching 
the  verdict 


DEEDS. 

In  Evans  v.  New  Auditorium  Pier  Co.,  53  Atl.  iii,  the 

Court  of  Chancery  of  New  Jersey  holds  that  where  the  sev- 

ciHrfiiiff      ^^^^  owners  of  lots  fronting  on  a  beach  and 

Lwd  wifh     extending  to  high-water  mark  join  in  a  deed 

Rettrktiofis     p-auting  to  a  city,  for  their  own  benefit  and  that 

of  the  public,  a  continuous  strip  across  them  at  the  ocean 

edge  for  a  walk,  with  a  covenant  that  no  budding  shall  be 

erected  to  the  oceanward  of  the  strip,  this  restriction  attaches 

in  favor  of  another  grantor,  to  lands  below  high-water  mark 

owned  by  one  of  the  grantors,  who  had  acquired  the  state's 

title  thereto.     See  also  Atlantic  City  v.  Netv  Auditorium 

Pier  Co.,  53  Atl.  99,  and  Atlantic  City  v.  Atlantic  City 

SicelPicr  Co.  (N.  J.  Ch.),  49  Atl.  825. 
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EQUITY. 

In  Maine  a  statute  authorizes  the  Court  of  Equity  to  in- 
terfere by  injunction  to  abate  a  nuisance  arising  from  the 
lalaactfoa.  Unlawful  sale  of  liquor.  In  Davis  v.  Auld,  53 
kitozicatiaf     Atl.  1 1 8,  the  Supreme  Judicial  Court  of  iMainc 

"*■•"  holds,  against  the  dissent  of  two  judges,  that 
this  act  is  not  unconstitutional;  that  the  fact  that  the  dis- 
obedience by  the  defendant  of  the  injunction  in  such  suit  is 
ipso  facto  a  criminal  offence,  subjecting  him  to  punishment 
for  the  crime,  does  not  exempt  him  from  other  punishment 
by  the  court  for  disobedience  of  its  injunction  as  for  con- 
tempt. The  operation  of  the  statute,  it  is  said,  is  not  to 
punish  for  past  criminal  acts,  nor  to  enjoin  from  the  com- 
mission of  criminal  acts  in  the  future,  but  is  to  prevent  the 
further  continuance  of  a  present,  existing,  continuous  nuis- 
ance or  hurt,  a  statute  of  the  state  having  declared  a  place 
where  intoxicating  liquors  were  sold  contrary  to  law  to  be 
a  common  nuisance.  See  Carleton  v.  Rugg,  149  Mass.  550. 
for  an  exhaustive  discussion  of  the  question  as  to  how  far 
the  right  to  a  jury  trial  is  involved  in  such  a  situation. 

The  Supreme  Court  of  Wisconsin  holds  in  Oppenheinter 
V.  Collins,  91  N.  W.  690,  that  where  creditors  sue  to  subject 

Salt,  by  to  their  claims  the  debtor's  interest  in  the  estate 
craditM*  of  an  intestate,  the  burden  is  on  them  to  show 
no  property  of  the  value  of  the  claim  which  can  be  reached 
by  execution,  and  a  return  on  execution  of  nidla  bona  is  a 
prima  facie  showing  of  the  exhaustion  of  legal  remedies, 
entitling  the  creditor  to  proceed  in  equity.  See  Davclaar  v. 
Investment  Co,,  no  Wis.  470. 


BVIDBNCB. 

The  Court  of  Appeals  of  Kentucky  holds  in  Cox  v.  Cotn- 
monwealth,  69  S.  W.  799,  that  while  the  declaration  of  the 
G«att««ictioa  father  of  the  accused  to  the  mother  of  the  de- 
•iwitMJs  ceased  (the  trial  being  for  homicide)  that  no 
one  regretted  the  killing  more  than  he  did,  and  that  he 
would  prefer,  if  such  a  thing  were  possible,  that  it  were  his 
boy  that  was  shot,  as  he  had  always  been  a  bad  unruly  boy. 
was  not  admissible  as  substantive  testimony,  it  was  admis- 
sible to  contradict  the  statement  of  the  father  as  a  witness 
that  the  accused  was  at  the  date  of  the  homicide  and  previ- 
ous thereto  insane.     And  it  is  further  held  that  while  the 


PROGRESS   OK   THK   LAW.  99 

CVIDBNCB  (Continued). 

court  should  have  instructed  the  jury  as  to  the  purpose  of 
the  testimony,  its  failure  to  do  so  was  not  materially  preju- 
dicial. 

The  express  agreement  to  pay  contained  in  a  promissory 
note  of  the  usual  form  constitutes  such  instrument  a  com- 
plete contract,  importing  on  its  face  an  absolute 
'*■••  obligation,  as  to  which  a  reservation  of  right 
not  to  pay  is  contradictory:  Supreme  Court  of  Kansas  in 
Thisler  v.  Mackey,  70  Pac.  334.  It  is,  therefore,  held  that 
the  parol  evidence  rule  applies,  and  that  oral  evidence  of  a 
contemporaneous  agreement  to  surrender  the  note  without 
payment,  in  rescission  of  the  contract  pursuant  to  which  it 
was  given,  is  inadmissible.  See.  however,  Babcock  v.  De- 
ford,  14  Kans.  408. 

In  State  v.  Height,  91  N.  W.  935.  the  Supreme  Court  of 
Iowa  holds  that  a  compulsory  physical  examination  of  a 
person  accused  of  a  crime  for  the  purpose  of 
ascertaining  if  he  is  affected  with  a  disease  al- 
leged to  have  been  communicated  to  the  prose- 
cutrix at  the  time  of  the  commission  of  the  crime,  is  in  vio- 
lation of  the  constitutional  provision  that  "no  person  shall 
l)e  deprived  of  life,  liberty  or  property  without  due  process 
of  law,"  and  all  evidence  with  reference  to  information  se- 
cured by  such  examination  is  inadmissible.  The  court  goes 
into  a  careful  consideration  of  the  subject,  and  reviews  the 
authorities  bearing  upon  it.  'The  only  case,"  it  is  said, 
"sustaining  the  right  to  require  disclosure  of  those  parts  of 
the  person  not  usually  exposed  is  that  of  State  v.  Ah  Chuey, 
14  Nev.  79.  33  Am.  Rep.  530,  where  it  was  held  not  im- 
proper to  require  the  exposure  of  the  forearm  to  discover 
tattoo  marks  for  identification,  and  even  in  this  case  it  is 
said  that  accused  should  never  be  compelled  to  make  any 
indecent  or  offensive  exhibition  of  his  person  for  any  pur- 
pose whatever." 


EXCHANGES. 
In  Board  of  Trade  of  Chicago  v.  Christie  Grain  &  Stock 

Co.,  116  Fed.  944,  the  U.  S/Circuit  Court  (W.  D.,  Mis- 
p,,p^y  souri)  holds  that  the  Board  of  Trade  of  the  city 
Rifht  !■  of  Chicago  has  at  least  a  qualified  property  right 
QwutiMt     in  the  quotations  made  on  its  exchange  based 

on  transactions  between  its  members  and  gathered  by  its 
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own  employes,  and  in  their  distribution,  and  in  such  right 
it  is  entitl^  to  protection  by  a  court  of  equity,  as  against 
one  who  obtains  and  uses  such  quotations  without  comply- 
ing with  reasonable  regulations  established  by  it  as  a  con- 
dition to  the  right  of  others  to  receive  and  use  its  quota- 
tions. The  regulations  which  are  held  reasonable  are  that 
the  quotations  shall  not  be  used  in  the  conduct  of  a  "bucket 
shop,"  and  that  they  shall  be  for  the  private  and  individual 
use  of  the  applicant  and  the  business  in  which  he  is  engaged. 
The  defendants  had  refused  to  comply  with  these  require- 
ments. 


PBDBRAL  COURTS. 

A  state  cannot  by  legislation  confer  a  substantive  right 
or  remedy  in  the  way  of  a  suit  inter  partes  upon  its  own 
citizens  that  will  not  be  available  to  the  citizens 
of  the  other  states,  nor  can  it  by  any  device  re- 
strict such  right  or  remedy  thus  made  available  to  enforce- 
ment in  its  own  courts,  the  conditions  of  citizenship  being 
such  that  it  would  otherwise  be  enforceable  in  the  federal 
courts:  U.  S.  Circuit  Court  of  Appeals  (Seventh  Circuit) 
in  Williams  v.  Crabb,  117  Fed.  193.  So  it  is  held  that  where 
the  statutes  of  a  state  confer  upon  a  state  court  of  equity 
original  jurisdiction  of  suits  to  contest  the  validity  of  a  pro- 
baled  will,  a  circuit  court  of  the  United  States  has  concurrent 
jurisdiction  of  such  a  suit  in  which  the  amount  in  controversy 
i^  sufficient  and  the  parties  are  citizens  of  different  states. 
Compare  Darragh  v.  Manufacturing  Co,,  23  C.  C.  A.  609. 
"By  any  other  view,"  it  is  said,  "it  would  be  in  the  power 
of  a  state  by  legislation  to  deprive  citizens  of  other  states 
either  of  the  new  right  or  remedy  given  by  the  state  statute 
or  of  the  forum  granted  by  the  federal  constitution  and 
laws.  The  citizen  of  another  state  cannot  be  compelled  to 
make  such  election,  or  to  accept  a  remedy  upon  condition 
that  he  forego  the  constitutional  forum  to  which  he  would 
otherwise  be  entitled." 


FELLOW  SERVANT. 

The  U.  S.  Court  of  Appeals  (Eighth  Circuit)  holds  in 

Cudahy  Packing  Co,  v.  Anthes,  117  Fed.  118,  that  where 
concnrriBf  a  Servant  is  injured  owing  to  the  negligence  of 
Neciiceoca      ^he  master  in  furnishing  proper  appliances  for 

an  elevator,  the  negligence  of  a  fellow  servant  in  the  opera- 
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tion  of  the  elevator  does  not  relieve  the  master  from  lia- 
bility. See  also  Clark  v.  Soule,  137  Mass.  380,  and  the  late 
case  of  Loveless  v.  Standard  Gold  Alin.  Co.,  42  S.  E.  741. 


FRAUD. 

The  general  question  of  how  far  a  party  is  bound  to  dis- 
close facts  within  his  own  knowledge  relating  to  a  contract 

^ i,i„i,i     is  stated  as  a  general  principle  in  Thotnas  v. 

Murphy,  91  N.  W.  1097,  where  the  Supreme 
G>urt  of  Minnesota  holds  that  if  a  party  conceals  a  fact 
material  to  the  transaction,  and  peculiarly  within  his  own 
knowledge,  knowing  that  the  other  party  acts  on  the  pre- 
sumption that  no  such  fact  exists,  it  is  as  much  of  a  fraud  as 
if  the  existence  of  such  fact  were  expressly  denied,  or  the 
reverse  of  it  expressly  stated. 


GIFTS. 

In  Ross  V.  Walker,  32  Southern,  934,  the  Supreme  G)urt 

of  Florida  holds  that  where  the  subject-matter  of  an  alleged 

vsMity.       gift  consists  of  a  debt  due  the  donor  by  the 

■^■***'*  donee,  evidenced  by  duebills,  and  no  receipt  for 
the  debt  is  actually  given,  and  no  credit  entered,  and  where 
the  evidence  of  the  debt  is  not  cancelled,  destroyed,  deliv- 
ered to  the  donee,  or  otherwise  placed  beyond  the  control 
of  the  donor,  no  valid  gift  is  effected.  Until  consummated 
in  the  manner  stated,  the  transaction  amounts  to  no  more 
than  a  promise  to  give,  which  being  without  a  valuable  con- 
sideration, will  not  be  enforced  by  the  courts. 


HOMICIDE. 

The  Supreme  Court  of  Florida,  adopting  the  well-settled 
rule  that  the  belief  of  the  accused  as  to  the  apparent  neces- 
iMcinmioB.  ^'^y  *^  ^^^^  ^"  order  to  save  his  own  life  or  pro- 
Belief  of  tect  him  from  great  personal  injury,  must  be 
Neccwity  bascd  upou  facts  and  circumstances  justifying 
such  belief,  holds  in  Lane  v.  State,  32  Southern,  896,  that 
where  the  evidence  authorizes  the  submission  to  the  jury 
of  this  question,  the  actual  belief  of  the  accused  is  material, 
and  it  is  error  to  refuse  to  permit  him  who  is  permitted  by 
statute  to  become  a  witness  in  his  own  behalf,  to  testify  to 
his  belief  based  on  such  facts  and  circumstances.  One  judge 
disseiit.s,  holding  that  the  evidence  is  irrelevant.    The  case 
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presents  a  careful  discussion  of  this  point  as  well  as  of  other 

questions  in  reference  to  justifiable  homicide. 


HUSBAND  AND  WIPE. 

In  Johnson  v.  Mutual  Life  Ins.  Co.  of  Kentucky,  69  S. 
W.  751,  it  is  held  by  the  G>urt  of  Appeals  of  Kentucky  that 
where  a  husband  and  his  wife  conveyed  property 
which  was  the  wife's  separate  estate  to  one  who 
at  once  reconvcyed  the  property  to  the  husband,  each  con- 
veyance reciting  a  cash  consideration,  a  subsequent  pur- 
chaser from  the  husband  was  not  charged  with  notice  of  the 
fact  that  the  transaction  was  only  colorable,  and  intended  to 
evade  a  provision  of  the  instrument  creating  the  estate,  by 
which  the  wife  was  prohibited  from  selling  or  incumbering 
the  property  for  any  debt  of  the  husband.  As  against  a 
subsequent  innocent  purchaser,  a  married  woman  is  estopped 
to  deny  the  recital  of  her  deed  conveying  her  separate  prop- 
erty, to  the  effect  that  she  had  received  the  cash  considera- 
tion recited.  See  Scarborough  v.  IV  at  kins,  9  B.  Mon.  540, 
and  Connolly  v.  Braustler,  3  Bush,  702.  The  advance  taken 
in  the  case  in  hand  is  that  whereas  the  former  cases  con- 
cerned the  general  estate  of  married  women,  this  case  ap- 
plies the  same  principles  to  their  separate  estate.  "Estop- 
pel" says  the  court,  "ojierates  not  so  much  upon  the  estate 
as  upon  the  conscience." 


ILLEGITIMATES. 

The  Supreme  Court  of  North  Carolina  holds  in  Fowler  v. 
Fozvler,  42  S.  E.  563,  that  where,  by  the  laws  of  the  domicile 
g^^^^  of  the  parents  at  the  time  of  the  birth  of  their 
illegitimate  child,  and  of  their  marriage,  their 
marriage  legitimates  him,  the  legitimacy  attaches  at  the 
time  of  the  marriage,  he  being  a  minor,  and  goes  with  him 
wherever  he  goes.  Sec  Story,  Confl.  Laws  (8th  Ed.),  §§  93, 
93  V,  and  Ross  v.  Ross,  129  Mass.  252. 


INFANTS. 

The  Supreme  Court  of  Illinois  holds  in  Illinois  Cent.  R. 
Co.  V.  Jernigan,  65  N.  E.  88,  that  a  child  under  the  age  of 
Cdittribntory  scvcu  years  is,  as  a  matter  of  law,  incapable  of 
NcfiigeiiM  contributory  negligence.  This,  it  is  said,  is  in 
analogy  to  the  rule  of  the  common  law  which  exempted  chil- 
''-en  under  the  age  of  seven  years  from  criminal  responsi- 
y.    See  also  Roihvay  Co.  v.  Tuohy,  196  Ills.  410. 
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In  Rowlands  v.  Voechiing,  91  N.  W.  990,  it  appeared  that 
the  defendant  leased  a  farm  to  the  plaintiff,  the  lease  pro- 
TKieto  yiding  that  the  plaintiff  should  pay  in  lieu  of 
*■"*'•  rent  half  of  the  income  of  the  farm.  The  premi- 
ses were  placed  in  the  exclusive  possession  of  the  plaintiff, 
and  the  lease  used  the  technical  words,  'iease,  demise,  and 
let"  Under  these  facts  the  Supreme  Court  of  Wisconsin 
holds  that  the  relation  of  landlord  and  tenant  existed  and 
that  the  title  to  the  crops  was  in  the  tenant,  with  the  right 
of  disposition,  and  he  could  recover  of  the  landlord  for  a 
taking  by  him  of  part  of  the  crops  from  the  premises.  Com- 
pare Strain  v.  Gardner,  61  Wis.  174. 


UMTTATIONS. 

The  Supreme  Court  of  Kansas  holds  in  WUcox  v.  Eadie, 
70  Pac.  338,  that  when  a  promissory  note,  and  trust  deed 
ActiMi  M  given  as  security,  contain  an  option  authorizing 
*■■••  the  owner  to  declare  the  entire  debt  due  upon 
default  in  the  payment  of  interest,  and  the  exercise  of  this 
option  by  an  agent,  before  the  maturity  of  the  paper  is  relied 
upon  to  support  a  plea  of  the  bar  of  the  statute  of  limitations, 
it  must  be  shown,  to  establish  the  defence,  that  the  agent  was 
authorized  to  declare  the  paper  due  before  maturity;  and 
proof  that  such  agent  received  payments  of  interest,  and 
wrote  a  letter  attempting  to  declare  the  option,  is  not  suf- 
ficient evidence  of  authority.  See  Lester  v.  Snyder,  55  Pac. 
613.  The  case  in  hand  shows  an  advance  upon  the  general 
rule  that  though  a  mortgagee  has  authorized  an  agent  to  col- 
lect interest,  and  to  receive  payment  of  the  principal  when 
due,  the  agency  does  not  extend  to  receiving  payment  of  the 
principal  before  maturity. 


MAILS. 

The  U.  S.  Circuit  Court  of  Appeals  (Eighth  Circuit) 

holds  in  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis  Si. 

^.H,^,^    P.  &  S,  S,  M,  Ry.  Co.,  117  Fed.  434,  that  a 

cvryiflf       railroad  company  carrying  the  United  States 

^«"**  mails,  whether  under  contract  or  by  virtue  of 
the  requirements  of  the  constitution  and  laws,  is  not  in  re- 
spect to  such  service  a  common  carrier,  but  is  a  public  agent 
of  the  United  States,  employed  in  performing  a  govern- 
mental function  and  as  such  it  is  liable  for  its  own  negli- 
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gence,  but  not  for  the  negligence  or  tortious  acts  of  its  sub- 
ordinates or  employes  in  the  selection  of  whom  it  has  exer- 
cised ordinary  care.  For  another  recent  case  upon  the  same 
matter  see  Boston  Ins.  Co.  v.  Chicago,  R.  L  &  P.  /?.  Co., 
92  N.  W.  88. 

MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecution,  a  requested  in- 
struction that  by  malice  is  meant  special  or  particular  malice ; 
Particaitf      not  general  malice,  but  particular  malice  against 

**^*«»  the  plaintiff;  and  that,  before  the  plaintiff  could 
recover,  he  must  prove  that  the  defendant  was  prompted  by 
particular  malice  toward  him  in  procuring  his  arrest,  etc. — 
was  proper,  and  its  refusal  was  error: — Supreme  Court  of 
North  Qirolina  in  Savage  v.  Davis,  42  S.  E.  571. 


MECHANICS'  LIENS. 

In  a  suit  to  enforce  a  mechanic's  lien,  it  appeared  that  the 
principal  debtors  had  been  discharged  of  the  debt  by  proceed- 
iiMiirniirtrr  ^"^  *"  bankruptcy  under  the  federal  act  of  1898, 
after  steps  to  affix  the  lien  had  been  taken  by  the 
plaintiff.  The  Court  of  Appeals  at  St.  Louis.  Missouri,  holds 
that  the  discharge  of  the  bankrupt  debtor  did  not  defeat  the 
lien:  Holland  v.  Cunliff,  69  S.  W.  737:  "The  principle," 
says  the  court,  "on  which  this  result  must  rest  is  that  a  dis- 
charge in  bankruptcy  does  not  extinguish  the  debt,  but 
merely  confers  a  personal  immunity  from  the  enforcement 
thereof.  Hence,  any  valid  lien  already  imposed  on  prop- 
erty to  secure  the  debt,  at  the  time  when  the  bankruptcy 
proceeding  became  effective,  continues  in  undiminished  vigor, 
unless  the  bankntpt  law  itself  or  our  own  positive  law  abates 
it.  The  lien  in  question  is  not  of  that  class."  See  14  Am.  & 
Eng.  Enc.  Law  (2d  Ed.),  774;  Insurance  Co.  v.  Jackson, 
12  Gray,  114. 


MORAL  CERTAINTY. 

The  Supreme  Court  of  California  in  People  v.  Hunting- 

ton,    70    Pac.    284,    approves    the    following   instruction: 

i..*^^!^..     "Moral  certainty  is  described  as  a  state  of  im- 

pression  produced  by  facts  m  which  a  reasonable 

mind  feels  a  sort  of  coercion  or  necessity  to  act  in  accordance 

with  it."    Three  judges  dissent  from  this  view  on  the  gen- 
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eral  ground  that  ''Instructions  on  the  general  subject  of 
reasonable  doubt  should  be  confined  to  the  language  that  has 
been  frequently  approved ;"  that  the  instruction  in  question 
was  an  unnecessary  innovation,  lacking  in  precision  and 
deamess  and  leading  to  confusion. 


NAVIGABLE  WATER. 

The  Supreme  Court  of  Tennessee  adhering  to  the  well- 
settled  rule  in  this  country  that  the  test  of  the  navigability 

Tot  af  of  a  stream  in  the  legal,  technical  sense  of  the 
"■^'*"**"*y  term  is  whether  or  not  it  has  capacity  for  the 
usual  purposes  of  navigation,  holds  in  Webster  v.  Harris, 
69  S.  W.  782,  that  in  determining  the  navigability  of  a  body 
of  water  under  this  test,  it  must  be  considered  in  the  con- 
dition it  was  at  the  time  of  the  determination  with  all  the 
natural  obstructions  existing  in  it  at  the  time ;  and  conditions 
as  they  might  be  altered  by  engineering  skill  and  the  expendi* 
tare  of  money  in  the  removal  of  obstructions  cannot  be  con- 
sklered. 


NEGLIGENCE. 

In  Illinois  the  statute  law  provides  that  whoever  willfully 
disturbs  the  peace  and  quiet  of  any  neighborhood  or  family 
UaimrfBi  by  loud  or  unusual  noises  shall  be  fined,  etc 
BirtarpriM  The  Supreme  Court  of  Illinois  construing  this 
statute  holds  in  Gilmore  v.  Fuller,  65  N.  E.  84,  that  mem- 
bers of  a  charivari  party,  engaged  in  serenading  a  bridal 
couple  with  tin  horns,  sleigh  bells,  and  firearms,  are  engaged 
in  an  unlawful  enterprise,  and  that  where  a  member  of  such 
party  was  negligently  shot  by  another  member  of  the  party, 
there  could  be  no  recovery  for  the  injury,  because  it  was  the 
result  of  the  unlawful  enterprise  in  which  the  parties  were 
jointly  engaged.    See  Heland  v.  Lowell,  3  Allen,  407. 


NUISANCE. 

With  two  judges  dissenting  the  Court  of  Appeals  of  New 

York  holds  in  Bly  v.  Edison  Electric  Illuminating  Co,  of 

Actfaii  by      ^^^  York,  64  N.  E.  745,  that  a  tenant  in  pos- 

Lmw«,        session  of  premises  injuriously  affected  by  the 

■^■^•^      operation  of  an  electric  lighting  plant,  though 

the  lease  was  made  during  the  existence  of  the  nuisance,  can 

sue  to  abate  the  same.    Such  tenant  in  possession,  suing  to 
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recover  damages  for  a  nuisance,  can  recover  the  deprecia- 
tion in  the  rental  value  of  the  premises  occasioned  thereby. 
The  case  presents  a  thorough  review  of  the  principles  in- 
volved on  both  sides.  See  the  Kemochan  Case,  128  N.  Y. 
568,  and  Hine  v.  Railroad  Co,,  128  N.  Y.  571. 


PARENT  AND  CHILD. 

In  a  controversy  for  the  custody  of  a  child  between  its 
mother,  who  voluntarily  parted  with  its  custody,  and  a  party 
Cattodyof  who  took  it  bcforc  it  was  two  weeks  old,  and 
^"*'  cared  for  it  with  parental  solicitude  up  to  the 
time  of  the  suit, — a  period  of  several  years, — the  question  as 
to  whom  the  custody  should  be  awarded  must  be  determined 
by  a  consideration  of  the  child's  welfare  in  the  light  of  all 
the  circumstances:  Supreme  Court  of  Iowa  in  McDonald 
V.  Stitt,  91  N.  W.  103 1. 

A  man  and  his  wife  being  advanced  in  years,  deeded  their 

property  to  their  son,  taking  a  bond  secured  by  a  mortgage. 

B«iid  lor       for  a  certain  sum,  conditioned  that  the  son  fur- 

snpport  nish  the  parents  support  in  the  same  house,  and 
as  members  of  the  son's  family  during  their  lives.  Upon  a 
breach  of  the  condition  by  the  son,  the  Supreme  Court  of 
Wisconsin  holds  that  the  parents  were  not  restricted  to  their 
remedy  on  the  bond  and  mortgage,  but  equity  would  regard 
the  performance  of  the  condition  as  a  condition  subsequent, 
a  breach  of  which  would  cause  a  reversion  of  title :  Wan- 
ner V.  Wanner,  91  N.  W.  671.  Compare  with  this  case 
Glocke  V.  Glockc  (Wis.)  89  N.  W.  118. 


PARTNERSHIP. 

The  Supreme  Court  of  Pennsylvania  holds  in  Sturgeon 
V.  Apollo  Oil  &  Gas  Co.,  53  Atl.  189,  that  where  a  limited 

Ufliit«d  partnership  association  is  duly  created  by  three 
Pwcacffship  persons,  who  hold  themselves  out  as  limited  part- 
ners, two  of  them  are  estopped  to  assert  subsequently  that 
the  third  has  no  interest  in  fact  in  the  firm.  Thus  a  limited 
partnership  association  was  formed  by  three  persons,  each 
having  a  nominal  division  of  the  capital  stock.  The  capital 
was  borrowed  by  two  of  the  parties  from  a  limited  partner- 
ship which  they  controlled.  The  money  thus  borrowed  was 
thereafter  paid  out  of  the  profits.    The  court  holds  that  the 
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Other  partner  was  entitled  to  his  share  when  the  partnership 
was  ultimately  dissolved,  though  he  had  made  no  actual  con- 
tribution  to  the  capital.  See  Rowley's  Appeal,  1 15  Pa.  150. 
Where  three  persons  form  such  a  limited  partnership,  the 
third  partner  cannot  be  excluded  from  the  profits  on  the 
allegation  that  his  name  was  used  merely  because  a  third 
person  was  required  under  the  statute,  when  the  articles  were 
recorded  in  successive  years  in  which  he  was  held  out  to  the 
^orld  as  an  actual  partner. 


PHYSICIANS. 

The  Court  of  Appeals  of  Kentucky  discussing  the  measure 
of  skill  required  from  a  physician,  reverses  the  lower  court 
in  Burk  v.  Foster,  69  S.  W.  1096,  and  holds 
that  the  care  and  skill  required  of  a  physician  in 
treating  a  patient  is  not  to  be  measured  by  that  exercised  by 
"ordinarily  skilful  and  prudent  physicians  in  that  [par- 
ticular] vicinity  in  treating  a  like  injury,"  but  by  such  as 
is  exercised  generally  by  physicians  of  ordinary  care  and 
skill  in  similar  communities.  It  is  also  said  that  the  mere 
fact  that  the  result  of  a  patient's  treatment  ''is  as  good  as  is 
usually  obtained  in  like  cases  similarly  situated*'  will  not 
preclude  a  recovery  by  the  patient  against  the  physician  for 
negligence  and  lack  of  skill,  the  patient  being  entitled  to  the 
chance  for  the  better  results  which  might  come  from  proper 
treatment. 


QUITCLAIM  DEED. 

The  owner  of  a  building  conveyed  three  inches  of  land 
to  an  adjoining  owner,  with  the  right  to  use  his  party  wall, 
CMsinictiM  in  consideration  of  a  covenant  by  the  grantee, 
ntf  BfliMt  stipulated  to  run  with  the  land  that  she  would 
not  during  a  specified  time  use  the  building  to  be  erected  for 
a  saloon.  A  dispute  arose  as  to  the  title  to  a  portion  of  the 
lot,  and  the  grantor  executed  and  delivered  for  a  considera- 
tion a  quit  claim  deed  of  her  entire  lot,  including  the  portion 
in  dispute,  without  any  reservation  as  to  the  building  re- 
striction. Against  the  dissent  of  three  judges  the  Courf  of 
Appeals  of  New  York  holds  in  Uihlein  v.  Matthews,  64  N. 
E.  792,  that  the  building  restriction  was  thereby  removed. 
Nor  is  evidence  admissible  of  acts  and  conversations  between 
the  parties  to  a  quitclaim  deed,  before  its  delivery,  in  order 
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to  show  that  it  was  not  intended  thereby  to  release  a  build* 
ing  restriction  in  a  prior  deed  to  a  part  of  the  same  land. 
See  Jenks  v.  Quinn,  137  N.  Y.  223. 


RAILROADS. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Denison  Gr 

Sherman  Ry,  Co.  v.  Kandcll,  69  S.  W.  1013,  that  where,  in 

«.  ^.      s     an  action  for  malicious  assault  and  ejecting:  of  a 

BJectian  of  -  ^        ^  .  i  xt_    ^ 

PaMMffcr.  passenger  from  a  street  car,  it  was  shown  that 
Ratificaion  the  coudixtor  was  prosecuted  before  a  justice, 
by  conpany  ^^j  ^j^^^  ^j^^  railroad  defended  him  by  its  attor- 
neys, and  that  its  general  manager  was  present  at  the  trial, 
and  paid  the  conductor's  fine,  and  that  he  was  retained  in  the 
company's  employ  after  the  assault,  a  finding  that  the  com- 
pany ratified  the  conductor's  acts  was  justified. 


RBLHASE. 

In  Carroll  v.  Missouri  K.  &  T.  Ry.  Co.  of  Texas,  69  S. 
W.  1004,  it  appeared  that  a  servant,  after  being  injured,  re- 
Co  idaratioB  ^^"^^  ^^  ^^^  work,  and  a  few  days  later  exe- 
cuted a  release  of  claim  for  damages,  in  con- 
sideration of  the  master's  agreement  to  employ  him  for  such 
time  only  as  might  be  satisfactory  to  the  master,  he  knowing 
of  the  master's  rule  not  to  keep  in  its  employ  one  injured  in 
its  service  unless  he  executed  a  release.  He  worked  for  a 
month  longer,  receiving  pay  therefor,  and  then  left  volun- 
tarily. Under  these  facts  the  Court  of  Civil  Appeals  of 
Texas  holds  that  though  the  agreement  to  give  employment 
for  an  indefinite  time  was  no  consideration  for  the  release, 
yet  the  employment  given  after  the  release  was  under  the 
contract  of  employment  evidenced  thereby,  and  was  a  suf- 
ficient consideration  for  the  release.  Compare  Railway  Co, 
V.  Scott,  72  Tex.  70. 


STOCK  DIVIDENDS. 

Where  a  dividend  has  been  declared  by  a  corporation  on 
its  capital  stock,  payable  in  new  stock  certificates,  based  on 

iBcoao  accumulated  profits,  it  is  received  as  income  by 
the  stockholders,  and  not  capital.  Court  of  Ap- 
peals of  New  York  in  Lowry  v.  Farmers'  Loan  &  Trust  Co., 
64  N.  E.  796. 
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Negligence — Automobile — Care  Required  op  an  Opera- 
tor.—rAiw  V.  Thomas,  77  N.  Y.  Supp.  276  (Supreme  Court, 
1902).  A  little  boy  six  years  old,  while  playing  in  the  street, 
was  run  over  by  the  defendant's  automobile.  Suit  is  here  brought 
in  negligence  for  the  accident  The  Court  defined  the  law  of 
negligence  applicable  to  the  case  negatively  by  describing  the 
duty  of  care  legally  required  of  an  operator.  Its  language  is  as 
follows:  *'An  operator  of  an  automobile  is  bound  to  anticipate 
that  he  may  meet  persons  at  any  point  in  the  public  streets  and 
must  keep  a  proper  lookout  for  them  and  have  his  machine  under 
rach  control  as  will  enable  him  to  avoid  a  collision  with  another 
also  u£ing  proper  care  and  caution  and,  if  necessary,  must  slow 
up  and  even  stop."  This  is  his  ordinary  duty  of  care.  The 
Court  goes  on  to  say,  ''Where  the  operator  meets  children  of 
tender  years,  he  is  required  to  exercise  more  than  ordinary  care 
to  avoid  a  collision."  But  the  fact  that  the  accident  occurred 
between  blocks  and  not  at  a  street  crossing  was  admitted  as  evi- 
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dence  for  the  jury  on  the  question  of  the  negligence  of  the  opera- 
tor. 

This  is  the  first  and,  as  far  as  our  research  has  reyealed,  the 
only  decision  of  a  higher  court  in  which  the  law  of  negligence 
has  been  applied  to  the  case  of  an  automobile.  As  the  world 
has  progressed,  different  modes  of  conveyance  have  been  used — 
horses,  wagons  and  carriages,  stage-coaches,  tram-lines,  railroads, 
horse  cars,  elevated  railroads,  electric  cars,  bicycles  and  now  steam 
and  electric  automobiles.  As  each  of  these  came  into  use  the 
law  of  negligence  was  enlarged  and  modified  to  apply  to  them. 
Especially  in  the  case  of  the  railroad  and  to  a  lesser  degree  in 
the  case  of  the  trolley  car  has  the  law  been  applied  to  changed 
conditions.  The  rapidly  increasing  number  of  automobiles 
demands  of  the  courts  a  further  interpretation  of  the  law  of 
negligence  as  applied  to  these  new  conditions.  This  is  a  question 
of  real  interest  to-day.  Therefore,  a  decision  of  authority  upon 
this  subject  must  be  considered  worthy  of  attention  and  careful 
examination. 

In  the  English  case  of  Boss  v.  Litton,  5  Gar.  &  Payne,  407, 
1832,  Chief  Justice  Denman  defines  the  rights  of  travelers  on 
the  highways.  He  says :  ^'AU  persons,  paralytic  as  well  as  others, 
have  a  right  to  walk  in  the  road  and  are  entitled  to  the  exercise 
of  reasonable  care  on  the  part  of  persons  driving  carriages  along 
if  Viewed  from  the  standpoint  of  later  cases  this  is  an  extreme 
statement  of  the  rights  of  a  pedestrian  on  a  public  way.  As  the 
traffic  upon  city  streets  has  become  greater  and  the  speed  of 
travel  has  increased  by  reason  of  the  introduction  of  electric 
railwaj^s,  public  policy  has  required  the  courts  to  limit  the  rights 
of  pedestrians.  This  has  been  accomplished  not  so  much  by 
change  in  principle  as  by  change  in  the  interpretation  of  the  old 
terms  "reasonable''  and  "ordinary."  No  courts  go  so  far  as  to 
say  pedestrians  liavc  no  rights  on  the  highway,  but  they  do 
demand  a  high  degree  of  care  of  any  person  using  the  street. 
Drivers  of  vehicles  are  excused  where  this  high  degree  of  care 
is  not  exercised  by  foot-passengers  upon  the  ground  of  contribu- 
toiT  negligence. 

Some  states  make  a  difference  between  the  rights  of  ordinary 
teams  and  of  cars  on  a  street  railway.  A  pedestrian  and  a  private 
team  have  nearly  equal  rights  upon  the  highway.  The  case  of 
Rahn  v.  Singer  Company,  26  Fed.  Bep.  912,  1885,  states  the 
general  law.  The  Court  said,  'Travelers  on  foot  and  teams  have 
equal  rights  on  public  highways,  but  both  are  required  to  exercise 
the  care  and  diligence  that  the  circumstances  demand  at  the 
time."  So,  too,  in  the  case  of  Stringer  v.  Frost,  116  Indiana,  477, 
1888,  it  was  said,  'The  plaintiff  has  a  right  to  cross  the  street 
at  a  crossing  or  elsewhere,  exercising  such  caution  and  prudence 
as  the  circumstances  demanded  to  avoid  being  injured,  while  the 
defendant  had  the  right  to  ride  along  the  street  on  horseback. 
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obserring  such  watchfulness  for  footmea  and  liaving  his  aniiaal 
under  such  control  as  would  enable  him  to  avoid  injury  to  others 
who  had  corresponding  and  reciprocal  rights  in  the  street.^  The 
law  thus  holds  the  driver  of  a  horse  to  as  strict  a  duty  of  care 
as  it  does  the  pedestrian ;  each  mmt  be  equally  on  the  lookout 
for  the  other  to  prevent  collision. 

On  the  other  liand,  street  cars  are  in  gonie  states  given  a 
superior  right  of  way.  In  Pennsylvania  this  doctrine  of  superior 
rights  has  been  firmly  implanted  in  the  law.  It  is  expressed  in 
the  case  of  Ehrisman  v.  Railway  Company,  150  Pa.  180,  1892: 
^'Street  railways  have  not  this  excluaiTe  right  [of  steam  rail- 
roads*]. Their  tracks  are  used  in  common  by  their  cars  and 
the  traveling  public.  While  this  common  use  is  conceded  and  is 
unavoidable  in  towns  and  cities,  the  railway  companies  and  the 
public  have  not  equal  rights.  Those  of  the  railway  companies 
are  superior.  Their  cars  have  the  right  of  way  and  it  is  the 
duty  of  the  citizen  whether  on  foot  or  in  vehicles  to  give  unob- 
structed passage  to  the  cars.  This  results  from  two  reasons — 
first,  the  fact  that  the  car  cannot  turn  out  or  leave  its  track,  and 
secondly,  for  the  convenience  and  accommodation  of  the  public. 
These  companies  have  been  chartered  for  the  reason,  in  part  at 
least,  that  they  are  a  public  accommodation.  The  convenienoe 
of  an  individual  who  seeks  to  cross  one  of  their  tracks  must  give 
way  to  the  convenience  of  the  public.^'  This  case  has  been 
a£Srmed  as  late  as  1898,  in  the  case  of  Smith  y.  Traction  Com- 
pany, 187  Pa.  110. 

Otlier  states  refuse  to  recognize  such  a  doctrine  and  hold 
strictly  to  the  old  doctrine  that  the  highway  is  for  all  equally 
with  a  reciprocal  duty  of  care.  In  these  states  a  reasonable 
degree  of  care  on  the  part  of  both  rider  and  pedestrian  is 
required,  but  there  is  no  attempt  made  to  apply  the  strict  ^'stop, 
look  and  listen"  rule  to  the  pedestrian,  as  is  done  in  Pennsyl- 
vania. The  case  of  Laufer  v.  Traction  Company,  68  Conn.  476, 
1897,  takes  this  view  of  the  law.  It  declares  that  ''electric  cars 
have  no  superior  rights  on  the  highway.  The  right  to  use  the 
highway  is  common  to  all  travelers  and  is  to  be  so  exercised  by 
each  that  the  just  rights  of  the  others  are  not  unreasonably  inter- 
fered with/'  Though  apparently  giving  a  higher  right  to  pedes- 
trians than  does  the  Pennsylvania  doctrine,  the  results  are  prac- 
tically the  same  in  most  cases. 

It  does  not  seem  necessary  to  discuss  the  correctness  of  either 
of  the  conflicting  opinions  with  regard  to  street  railways.  The 
reasons  for  allowing  street  cars  a  superior  right  of  way  and 
peculiar  privileges  do  not  apply  to  the  case  of  automobiles.  The 
latter  are  private  conveyances  and  in  no  sense  different  from 
horses  and  carriages  in  their  use  of  .tlie  highway.    They  are  not 

♦  Editor's  words. 
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a  public  means  of  rapid  transit  and  do  not  serve  the  great  body 
of  citizens.    They  are  merely  for  the  convenience  of  individuals. 

Again,  they  are  not  confined  to  any  definite  track  but  may 
turn  to  right  or  left  at  will.  Indeed  they  are  more  quickly  and 
more  easily  guided  than  horses  and  carriages.  This  freedom  of 
motion  is  one  of  the  reasons  that  makes  them  particularly  dan- 
gerous to  the  pedestrian.  Instead  of,  as  formerly,  a  single  line 
of  tracl^  to  watch,  he  must  now  watch  the  whole  street.  Instead 
of  certain  streets  upon  which  are  laid  car  tracks,  all  streets  alike 
will  dethand  of  him  a  high  degree  of  care.  The  increased  spc-ed 
and  comparative  noisclessncss  add  to  his  peril. 

Common  sense  would  seem  to  require  of  the  operators  of  auto- 
mobiles a  very  high  degree  of  care  upon  city  streets,  higher  than 
that  of  drivers  of  other  vehicles.  Bapid  transit  for  the  benefit 
of  the  public  may  be  excused  but  a  racing  speed  for  the  pleasure 
of  individuals  should  not  be  tolerated.  The  foot  traveler  has 
been  subjected  to  sufficient  danger  already  by  the  street  railways. 
Unless  some  restriction  is  placed  upon  the  use  of  the  highway 
by  this  new  kind  of  conveyance,  he  will  be  practically  excluded 
from  the  streets.  The  great  number  of  negligence  cases  in  our 
courts  bear  witness  to  the  injurious  effects  of  a  high  speed  in 
thickly  populated  districts.  And  these  accidents  occur  in  spite 
of  the  fact  that  persons  are  put  on  their  guard  by  the  presence 
of  tracks.  With  automobiles  speeding  up  and  down  every  street 
the  dangers  of  the  highway  will  be  infinitely  increased.  It  is  for 
these  reasons  we  believe  the  Supreme  Court  correct  in  its  deci- 
sions, in  applying  strictly  the  duty  of  care  required  of  drivers  of 
horses* to  the  new  conditions.  A  careful  consideration  of  the 
question  can  lead  but  to  this  conclusion.  A  progress  which 
would  endanger  the  lives  of  so  many  of  our  citizens  is  not  prog- 
ress and  surely  cannot  excuse  any  innovation  in  the  law  of 
negligence.  A.  L.  D. 


Constitutionality  of  the  National  Bankkuptcy  Act — 
Uniformity. — Hanover  National  Bank  v.  Moyses,  22  Supreme 
Court  Reporter,  857  (United  States  Supreme  Court,  October 
Term,  1901).  By  the  fourth  Clause  of  Section  8  of  Article  I  of 
the  Constitution  the  power  is  vested  in  Congress  "to  establish 
.  .  .  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States."  This  power  was  first  exercised  in  1800.  2 
Stat,  at  large  19,  ch.  19.  In  1803  that  law  was  repealed.  2  Stat 
at  large  248,  ch.  6.  In  1841  it  was  again  exercised  by  an  Act 
which  was  repealed  in  1843.  5  Stat,  at  large  440,  ch.  9 ;  5  Stat, 
at  large  614,  ch.  82.  It  was  again  exercised  in  1867  by  an  Act 
which,  after  being  several  times  amended,  was  finally  repealed  in 
1878.  14  Stat,  at  large  517,  ch.  176;  20  Stat,  at  large  09,  ch. 
160.  And  on  July  1,  1898,  the  present  Act  was  approved  30 
Stat,  at  large  544,  ch.  541. 
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Under  the  Constitutional  provision  tlic  laws  passed  b;  Con- 
gress must  be  nnifomi/and  whether  the  Act  of  1898  proyides 
such  uniformity  is  the  subject  for  consideration.  Section  (1  of 
the  Act  declares  that  "this  Act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  prescribed  by  the  state 
laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  state 
wherein  they  have  had  their  domicil  for  the  six  months,  or  the 
greater  portion  thereof^  immediately  preceding  the  filing  of  the 
petition/' 

Practically  the  same  clause  was  enacted  in  18C7,  and  a  glance 
at  the  important  decisions  interpreting  that  may  be  of  assistance 
to  a  clear  understanding  of  the  attitude  taken  by  the  courts  in 
regard  to  this  question.  Section  14  of  the  Act  of  18G7  prescribed 
certain  exemptions  and  then  added:  "And  such  other  property 
not  included  in  the  foregoing  exceptions  as  is  exempted  from 
levy  and  sale  upon  execution  or  other  process  or  order  of  any 
court  by  the  laws  of  the  state  in  which  the  bankrupt  has  his 
domicil  at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  to  an  amount  not  exceeding  that  allowed  by  such 
Btatc  exemption  laws  in  force  in  the  year  18C4/'  This  section 
was  attacked  in  the  case  of  In  re  Beckerford,  Fed.  Cas.  No.  1, 
209,  1870,  on  the  ground  that  it  was  not  uniform  in  its  applica- 
tion, since  under  its  provisions  the  exemptions  would  vary  in 
different  states.  But  the  Court  declared  that  "though  the  states 
vary  in  the  extent  of  their  exemptions,  yet  what  remains  the 
bankrupt  law  distributes  equally  among  the  creditors.  .  .  . 
All  contracts  are  made  with  reference  to  existing  laws  and  no 
creditor  could  recover  more  from  his  debtor  under  the  state  laws 
than  the  unexempted  part  of  his  assets,  the  very  thing  that  is 
attained  by  the  bankrupt  law,  which,  therefore,  is  strictly  uni- 
form." 

A  subsequent  and  equally  important  case  is  that  of  In  r$ 
Decleri,  2  Hughes,  183,  1874.  In  that  case  Mr.  Chief  Justice 
Waite  in  his  opinion  said :  *The  power  to  except  from  the  opera- 
tion of  the  law  property  liable  to  execution  under  the  exemption 
laws  of  the  several  states,  as  they  were  actually  enforced,  was  at 
one  time  questioned,  upon  the  ground  that  it  was  a  violation  of 
the  Constitutional  requirement  of  uniformity,  but  it  has  thus 
far  been  sustained,  for  the  reason  that  it  was  made  a  rule  of  the 
law  to  subject  to  the  payment  of  debts  under  its  operation  only 
such  property  as  could  by  judicial  process  be  made  available  for 
the  same  purpose.  This  is  not  unjust,  as  every  debt  is  contracted 
with  reference  to  the  rights  of  the  parties  thereto  under  exist- 
ing exemption  laws,  and  no  creditor  can  reasonably  complain 
if  he  gets  his  full  share  of  all  that  the  law,  for  the  time  being, 
places  at  the  disposal  of  creditors.  One  of  the  effects  of  a  bank- 
mpt  law  18  that  of  a  general  execution  issued  in  favor  of  all  the 
o^itors  of  the  bankrupt,  reaching  all  his  property  subject  to 


>I4  NOTES. 

levy,  and  applying  it  to  the  payaieut  of  all  his  debts  according 
to  their  respective  priorities.  It  is  quite  proper,  therefore,  to 
confine  its  operation  to  such  property  as  other  legal  process  could 
reach.  A  rule  which  operates  to  this  effect  throughout  the  United 
States  is  uniform  within  the  moaning  of  that  term,  as  upcd  in 
the  Constitution." 

The  decisions  in  these  two  cases,  settled  beyond  question  the 
"uniformity  of  the  Act  oif  1867,  and  the  view  expressed  therein 
is  adopted  by  Mr.  Chief  Justice  Fuller  in  the  present  case  of 
Hanover  National  Bank  v.  Moyses  (supra),  and  by  this  decision 
any  doubt  which  may  have  arisen  in  regard  to  Section  fi  of  the 
Act  of  1898  is  forever  set  at  rest. 

The  opinion  of  Mr.  Chief  Justice  Fuller  is  direct  and  to  the 
point,  and  is  capable  of  no  two  interpretations;  it  is  as  follows: 
"The  laws  passed  on  the  subject  (i.  e.,  bankruptcy)  must,  how- 
ever, be  uniform  throughout  the  United  States,  but  that  uni- 
formity is  geographical,  and  not  personal,  and  we  do  not  think 
that  the  provision  of  the  Act  of  1898  as  to  exemptions  is  incom- 
patible with  the  rule.  Under  the  Act  of  18G7  ...  it  was 
many  times  ruled  that  this  provision  was  not  in  derogation  of 
the  limitation  of  uniformity  because  all  contracts  were  made 
with  reference  to  existing  laws,  and  no  creditor  could  recover 
more  from  his  debtor  than  the  unexempted  part  of  his  assets. 
We  concur  in  this  view,  and  hold  that  the  system  is,  in  the  con- 
stitutional sense,  uniform  throughout  the  United  States,  when 
the  trustee  takes  in  each  state  whatever  would  have  been  avail- 
able to  the  creditor  if  the  bankrupt  law  had  not  been  passed. 
The  general  operation  of  the  law  is  uniform  although  it  may 
result  in  certain  particulars  differently  in  different  states." 

The  sentence  last  quoted  suggests  the  ground  upon  which  the 
correctness  of  the  view  held  by  the  Court  in  this  case  may  be 
doubted.  That  the  law  is  settled  is  undoubtedly  clear  to  all,  but 
that  the  ground  taken  by  the  courts  in  so  deciding  is  beyond 
criticism  is  not  so  clear.  Is  a  law  uniform  witliin  the  meaning 
of  that  term  as  used  in  the  Constitution  when  its  results  are  so 
varied  in  the  different  states?  It  is  suggested  that  what  the 
courts  have  really  said  is  this:  A  bankrupt  law  to  be  imiform 
must  exempt  in  each  state  only  those  assets  which  a  creditor 
cannot  take  in  any  other  proceedings,  and  this  is  what  the  Act 
of  1898  has  enacted,  therefore  the  Act  of  1898  is  uniform.  But 
does  the  Constitution  mean  that  a  cre<litor  under  proceedings  in 
bankruptcy  can  have  only  those  rights  which  he  would  have 
against  his  debtor  in  any  other  proceedings,  or  that  the  creditor 
of  a  bankrupt  shall  have  the  same  rights  against  his  debtor 
whether  he  be  in  the  Ei\st  or  in  the  West,  in  the  North  or  in  the 
South?  If  the  former  be  the  true  intent,  that  the  exemptions 
under  proceedings  in  bankruptcy  must  be  uniform  with  exemp- 
tions in  all  other  proceedings,  then  no  objection  can  be  raised; 
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but  if  the  latter  bo  the  object  intended  by  the  framers  of  the 
Constilution,  then  it  is  eubniitted  that  the  Act  of  1898  fails 
utterly  to  accomplish  the  same.  Under  the  present  Act  the 
following  result  is  possible :  X.  is  a  bank  in  New  York,  and  A., 
B.,  C,  D.  and  E.  are  insolvent  debtors  of  X.,  and  they  have  all 
filed  petitions  in  bankruptcy.  A.  is  a  citizen  of  New  York, 
where  he  is  allowed  about  $1,000  in  exemptions;  B.  resides  in 
California  and  is  allowed  $5,000;  C.  in  Pennsylvania  retains 
$300;  D.  in  New  Castle  County,  Delaware,  may  retain  only  $75, 
while  his  neighbor  a  few  miles  away  in  Kent  County  of  the  same 
state  retains  but  $50.  Can  it  be  said  that  an  Act  which  permits 
such  wide  discrepancies  among  the  several  states  is  uniform 
throughout  the  United  States? 

In  each  of  the  three  decisions  quoted  above  the  Court  has 
resorted  to  the  same  argument  in  support  of  its  decision :  That 
*'a8  every  debt  is  contracted  with  reference  to  the  rights  of  the 
parties  thereto  under  existing  exemption  laws,  no  creditor  can 
reasonably  complain  if  he  gets  his  full  share  of  all  that  the  law 
for  the  time  being  places  at  the  disposal  of  creditors."  Such 
an  argument  may  have  had  some  force  under  the  Act  of  1867, 
but  it  is  submitted  that  it  is  utterly  fallacious  when  applied  to 
the  Act  of  1898.  Section  G  of  the  Act  allows  to  the  bankrupt 
those  exemptions  "which  are  prescribed  by  the  state  laws  in  force 
at  the  iime  of  the  filing  of  the  petition,"  Now  it  is  evident  that 
the  law  with  reference  to  which  the  debt  was  contracted  and  the 
law  under  which  the  creditor  gets  his  share  of  all  that  is  placed 
at  the  disposal  of  the  creditors  of  the  bankrupt  may  be  entirely 
different  in  their  provisions.  Suppose  for  instance  A.  is  indebted 
to  B.  upon  February  1,  1902,  when,  under  the  laws  of  Pennsyl- 
Tania,  the  debtor  is  entitled  to  $300  exemptions.  On  February 
10,  1902,  the  legislature  passes  an  Act  enlarging  the  exemptions 
to  $1,000,  and  on  February  25,  1902,  A.  files  his  petition  in 
bankruptcy.  Under  the  Act  of  1898  A.  would  be  entitled  to 
claim  exemption  to  amount  of  $1,000,  and  yet  prior  to  this  time 
although  the  same  Act  had  been  in  force  for  more  than  three 
years  all  other  bankrupts  were  entitled  to  retain  but  $300.  If 
such  a  result  as  this  be  not  a  delegation  of  the  power  of  Congress, 
as  Mr.  Chief  Justice  Fuller  has  said,  then  it  is  submitted  tliat  it 
is  but  further  evidence  of  the  lack  of  uniformity  in  that,  even 
in  the  same  state,  the  rights  of  bankrupts  may  be  so  very  dif- 
ferent, although  the  petitions  of  all  are  filed  during  the  time  that 
the  same  Act  is  in  force.  Recognizing  the  fact  that  the  Supreme 
Court  has  declared  that  the  Act  of  1898  is  uniform,  and  bowing 
with  all  deference  to  that  decision,  it  is,  nevertheless,  impossible 
for  at  least  one  humble  member  of  the  community  to  grasp  the 
fact  that  the  law  enacted  by  Congress  upon  July  1,  1898,  has  in 
it  those  elements  of  uniformity  which  the  Constitution  declares 
to  be  pre-eminently  essential  to  its  existence  as  a  legal  creation. 

Wm.  Clarke  Mason, 
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A  Trbatisb  on  Guabanty  Insurance.  Including  tub  Law 
OP  Fidelity,  Commercial,  and  Judicial  Insurances  as 
subsidiary  branches.  By  Thos.  Gold  Frost,  Ph.  D.,  of  the 
New  York  Bar.  Pp.  xxxviii+547.  Boston:  Little,  Brown  & 
Co.,  1902. 

The  Law  of  Guaranty  Insurance,  which  includes  all  forms  of 
compensated  suretyship,  is  a  comparatively  new  branch  of  law 
which  has  had  its  whole  development  practically  within  the  last 
twenty-five  years  and  chiefly  within  the  last  ten  years. 

The  carrying  of  fidelity  insurance  risks  has  had  a  most  won- 
derful development  in  this  country.  Considered  purely  from  a 
business  standpoint,  this  growth  is  easily  explained.  In  its  char- 
acter as  compensated  suretyship  it  offers  sometimes  the  only 
method  of  obtaining  positions  of  responsibility  and  trust.  It 
relieves  friends  and  relatives  of  the  onerous  and  sometimes  dan- 
g^erous  burdens  of  becoming  private  sureties,  and  at  the  same 
time  encourages  good  character,  as  this  is  the  customary  basis  of 
guaranty  insurance.  It  does  away  with  the  old  time  necessity  of 
private  bonds  which  are  objectionable  for  their  uncertainty  and 
the  financial  status  of  the  bondsmen  having  to  be  scrutinized  in 
advance.  The  new  style  bonds  are  a  business  contract  and  avoid 
the  necessity  of  intermingling  the  family  connections  with  the 
business  relation.  They  are  convenient,  desirable,  and  meet  with 
a  favorable  reception  at  the  hands  of  the  business  world  because 
the  financial  status  of  the  company  is  usually  established,  any 
loss  is  promptly  attended  to  as  a  matter  of  business  necessity,  and 
thus  is  afforded  the  opportunity  for  men  to  surround  themselves 
and  their  business  with  absolute  protection. 

The  introduction  to  the  work  coiitains  a  very  interesting 
account  of  the  historical  development  of  Guaranty  Insurance, 
including  its  first  root  and  principles  in  1720,  and  its  develop- 
ment from  the  first  organized  company  in  England  in  1840 
down  to  the  present  time;  showing  the  beginning  in  a  slightly 
felt  need  at  that  time  and  the  natural  growth  and  gradual 
increase  of  its  place  in  commercial  business,  until  now  it  has 
become  a  large  and  distinct  branch  of  insurance  business. 

The  book  will  no  doubt  fill  what  has  become  an  urgent  demand 
for  a  work  on  a  subject  of  growing  importance.  It  is  a  new 
departure  and  a  pioneer  treatise  on  an  important  branch  of  the 
law  and  will  satisfy  a  true  need.  It  will  enable  the  lawyer  who 
does  not  have  time  for  original  research  to  keep  apace  with  the 
growth  of  commercial  demands. 
Ii6 
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In  this  work  the  autlior  pn^^eiits  boili  the  theory  and  practice 
of  all  the  Tarious  branches  of  OiiaraDly  Insurance,  covering  all 
forms  of  compensated  suretyship,  such  as  official  and  prirate 
fidelity  bonds,  court  bonds,  and  credit  and  title  insurance.  To 
the  courts  has  been  left  their  proper  and  appointed  work  of  defin- 
ing the  unsettled  principles  of  the  subject  by  future  decisions; 
the  writer  of  the  treatise  has  studied  the  decisions  as  they  are 
to-day,  deducing  from  them  the  rules  and  principles  which  make 
the  law  of  to-day. 

The  subject  has  been  S3'steinatically  divided  and  sub-divided; 
the  sections  are  numbered  continuous!}';  catch  words  are  in  full- 
faced  type;  references  are  made  to  the  official  reports;  and  the 
index  is  made  with  care  and  precision. 

J.  B.  T. 


Elkh£kts  of  the  Law  of  Sales  of  Personal  Property.  By 
Wm.  L.  Burdick,  Ph.  D.,  LL.  B.  (Yale).  Pp.  xi+214. 
Chicago:  T.  H.  Flood  &  Company,  1901. 

This  book  presents  in  a  complete  and  elementary  way  all  the 
leading  topics  of  this  important  sub-division  of  the  law  of  con- 
tracts. While  the  author  has  made  no  pretension  to  an  extensive 
treatment,  nevertheless  all  the  essential  questions  connected  with 
the  subject  have  been  referred  to,  and  all  that  one  requires  for 
a  general  knowledge  of  its  elements,  has  been  taken  up  and  con- 
sidered. When  he  has  thought  it  necessary  the  author  has  not 
hesitated  to  express  his  own  opinion  and  throughout  has  main- 
tained great  clearness  of  statement.  While  the  work  would  per- 
haps be  of  little  use  to  one  desiring  to  read  an  elaborate  and 
complete  treatise  on  this  subject,  for  the  purpose  of  studying  the 
law  of  sales  from  a  theoretical  standpoint,  nevertheless  it  is  par- 
ticularly suited  for  a  hasty  examination  of  the  subject.  For  this 
last  reason  business  men  should  find  the  book  very  convenient 
and  well  worth  examination.  We  would  particularly  recommend 
it  to  students  who  have  been  making  a  study  of  the  subject  and 
desire  something  which  will  give  a  complete  and  concise  state- 
ment, for  a  review.  Special  attention  has  been  paid  to  the  stu- 
dent^ needs,  the  plan  of  the  entire  book  being  to  employ  the 
facts  of  the  cases  in  the  discussion  in  order  to  bring  the  illustra- 
tions of  the  principles  they  stand  for  directly  before  the  reader's 
notice. 

The  topic  of  ''remedies''  has  been  treated  somewhat  more  fully 
than  in  most  works  of  this  character,  and  a  synopsis  of  the  more 
important  principles  relating  to  damages,  in  connection  there- 
with, has  been  introduced,  which  will  prove,  we  think,  a  welcome 
aid.  In  the  Appendix  there  is  given,  among  other  things,  the 
text  of  the  recent  (1893)  English  Sale  of  Goods  Act,  which  ia 
in  itself,  a  most  valuable  outline  of  the  law  of  sales,  since  the 
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act  is  substantially  a  codification  of  the  principles  of  the  com- 
mon law  upon  the  subject. 

In  summing  up  we  would  say  that  it  is  a  book  worth  any  one's 
reading,  whether  lawyer,  student,  professional  or  business  man 
and  a  very  valuable  addition  to  any  librar)-. 

J.  0.  0,  F. 


Cases  on  International  .  Law.  Selected  from  Decisions  of 
English  and  American  Courts.  Edited  with  Syllabus  and 
Annotations  by  James  Brown  Scott,  A.  M.  (Harvard),  J.  IT. 
D.  (Heidelberg),  Dean  of  the  College  of  Law,  University  of 
Illinois.  Based  on  the  late  Dr.  Freeman  Snow's  Cases  and 
Opinions  on  International  Law.  Pp.  xxii+961.  Boston:  The 
Boston  Book  Company,  1902. 

The  above  work  was  originally  undertaken  with  the  idea  of 
preparing  a  new  edition  of  Snow's  Cases  and  Opinions,  covering 
all  the  points  of  the  previous  edition  by  judicial  decisions  instead 
of  references  to  text-books.  But  the  change  was  so  general  that 
"in  justice  to  both  authors*'  it  is  published  over  Mr.  Scoffs 
name. 

As  most  of  the  principles  of  international  law  have  been 
settled  by  judicial  decisions,  a  systematic  collection  of  those 
cases  is  very  much  welcomed  by  the  profession. 

The  idea  underlying  the  volume  is  that  international  law  is 
part  of  the  English  common  law  and  as  such  was  imported  into 
the  American  colonies  just  like  the  rest  of  the  common  law,  exoept 
such  parts  as  were  inconsistent  with  the  new  conditions  here. 

Since  English  and  American  courts  have  for  many  years 
enforced  international  law,  the  great  number  of  decisions  must 
have  their  weight  in  the  decisions  of  to-day,  for  precedent  should 
be  equally  binding  in  this  as  well  as  in  other  parts  of  law. 

While  there  are  many  other  sources  of  opinion  on  a  disputed 
point,  that  which  is  above  all  most  valuable  in  drawing  con- 
clusion is  the  impartial  decision  of  some  judge.  These  decisions 
until  overruled  stand  as  law.  Therefore,  the  author  has  con- 
fined his  text  to  the  reported  decisions  of  English  and  American 
courts,  while  matters  of  mere  opinion,  etc.,  have  been  consigned 
to  the  footnotes  and  Syllabus. 

This  Syllabus,  by  the  way,  is  a  most  important  part  of  the 
work.  It  is  based  on  the  Syllabus  in  Dr.  Snow's  book  and  serves 
to  round  out  the  principles  stated  in  the  text. 

By  means  of  numerous  references  to  well-known  writers  of 
Prance,  Germany  and  other  of  the  European  countries  it  affords 
a  valuable  direction  in  comparative  research. 

The  Alabama  Claim,  Trent  Affair,  and  a  host  of  other  famous 
cases  are  fully  reported  and  well  illustrate  the  laws  that  govern 
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the  nationfl  in  their  dealing  with  each  other,  both  in  peace  and 
in  war. 

The  work  fills  a  long-felt  want  in  the  law  achools  which  nse 
the  case  system ;  it  should  also  be  read  with  interest  by  pnblicists 
and  lawyers  and  should  prove  an  authoritatiye  basis  for  refer- 
ence, for  instruction,  and  for  practice  in  the  courts. 

R.  B.  W. 


Elsitents  of  the  Law  of  Real  Peopebtt  with  Leadino  and 
Illustsatiye  Cases.  By  Grant  Newell^  Professor  of  the 
Law  of  Beal  Property  in  the  Chicago-Kent  College  of  Law. 
Pp.438.    Chicago:  T.H.  Flood  &  Co.,  1902. 

Mr.  Neweirs  book,  as  the  title  states,  is  an  elementary  treatise 
on  the  subject  of  Beal  Property.  It  is  designed  to  serre  as  an 
outline  for  a  course  of  lectures  and  quizzes.  About  half  the 
book  is  demoted  to  text  and  the  balance  to  a  collection  of  illus- 
tratiTe  cases.  The  arrangement  followed  is  based  substantially 
on  the  lines  laid  down  by  Blackstonc  and  subsequent  text-writers 
on  Beal  Property. 

The  attempt  to  corer  so  large  a  subject  in  so  brief  a  space 
makes  the  treatment  necessarily  superficial.  The  book  in  itself, 
would  not  serre  as  a  complete  course  in  Beal  Property  in  any 
law  school,  but  would  require  supplemental  lectures  and  readings. 
The  treatment,  however,  is  clear  and  concise,  and  the  arrange- 
ment good.  AltogeUier  the  book  serves  as  an  easy  introduction 
to  a  difficult  subject. 

J.  H.  B.  A. 


Mines  and  Mining.  A  Commentary  on  the  Law  of  Mines  and 
Mining  Bights,  both  Common  Law  and  Statutory,  With  Appen- 
dices Containing  the  Federal  Statutes  and  the  Statutes  of  the 
Western  States  and  Territories  Belating  to  Mining  for  Pre- 
cious Metals  on  the  Public  Domain  and  Forms  for  use  in 
Application  for  Patent  and  Adverse  Suits.  By  Wilson  L 
Sntdbr^  of  the  Utah  Bar.  In  two  volumes.  Pp.  ci+1464. 
Chicago:  T.  H.  Flood  &  Company,  1902. 

Considering  the  great  mineral  wealth  of  the  various  states  and 
the  extensive  mining  operations  in  all  parts  of  the  Union  and 
the  deep  importance  of  the  subject,  it  is  strange  to  think  how 
little  attention  it  has  received  from  writers  and  publicists. 

While  many  well-settled  principles  of  the  common  law  were 
adopted  in  this  country,  yet  the  great  development  of  mining  in 
this  country  has  kept  the  law  in  a  formative  state.  This  may 
iocount  for  the  dearth  of  legal  literature  on  the  subject. 
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Coming  under  such  circumstances,  the  subject  of  our  review 
is  most  acceptable,  particularly  because  the  author  has  gathered 
together  the  shreds  of  law  from  the  various  states  and  terri- 
tories and  woven  them  together  into  a  systematic  text-book.  The 
book,  however,  did  not  reach  completion  without  its  trials,  for 
just  when  the  first  volume  was  ready  to  go  to  press,  the  whole 
thing  was  destroyed  by  a  great  conflagration  and  publication 
thereby  delayed  a  number  of  years.  But  that  delay  was  taken 
advantage  of  by  the  author  and  important  changes  in  the  law 
laid  down  by  the  Supreme  Court  in  the  interim  were  included  in 
the  second  effort. 

Any  comment  on  the  various  parts  of  the  book  is  almost  im- 
possible, for  so  wide  is  its  scope  that  a  mere  enumeration  of  the 
numerous  subjects  treated  would  be  a  volume  in  itself;  for  the 
author  has  covered  the  entire  field  of  mineral  extraction  from 
the  earth's  crust,  whether  by  mining,  t.  c,  digging  and  exca- 
vating by  means  of  shafts,  tunnels,  etc.,  or  by  washing  and 
sluicing  the  alluvial  gravel,  or  by  boring  for  gas  and  oil. 

All  these  are  exhaustively  treated,  including  the  subjects  of 
gas  and  oil  leases,  the  various  rights  of  the  parties,  also  other 
rights  of  miners  inter  sese,  such  as  mining  partnership  and 
tenants  in  common  operating  mines.  Numerous  diagrams  serve 
well  to  illustrate  the  principles  set  forth  in  the  text. 

Appendices  contain  the  Federal  Statutes,  the  State  Statutes 
(annotated)  supplemental  to  the  Federal  Statute  regulating  the 
location  of  mining  claims  upon  the  public  domain ;  the  mining 
laws  of  New  York  and  Texas ;  also  the  Statutes  of  Missouri  and 
other  states  relating  to  the  leasing  of  public  and  private  mineral 
lands,  together  with  a  list  of  forms  in  patent  proceedings. 

A  complete  examination  of  all  the  English  and  American  cases 
was  made,  and  every  case  in  both  these  countries  and  in  Canada 
which  was  of  any  value  has  received  consideration  and  all  except 
those  concerning  the  most  elementary  principles  have  been  cited. 

The  work  as  a  whole  shows  years  of  hard,  consistent  labor  and 
research,  coupled  with  a  very  extensive  personal  knowledge  of 
the  subject.  In  no  other  way  could  we  have  been  given  so  com- 
prehensive a  treatise  on  the  subject  of  mining,  a  treatise  which 
considers  almost  every  possible  detail  in  its  every  phase. 

The  two  volumes  will  afford  most  interesting  reading  to  lay- 
men and  a  work  of  inestimable  value  to  the  legal  profession. 

A.  L.  R. 


Shepahd's  Pennsylvania  State  Citations.    Second  edition. 
New  York :  The  Frank  Shepard  Company,  1902. 

This  is  the  second  edition  of  a  most  useful  standard  work, 
making  it  complete  to  date.  There  arc  several  additions  and  im* 
provements.    It  is  printed  in  larger  type  and  nut  only  shows 
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where  ft  case  has  been  reported  in  the  Official  Series,  Atlantic 
Reporter,  American  Decisions,  American  Reports  and  American 
State  Reports,  and  where  cited  in  the  Pennsylrania  Superior 
Court  Reports ;  but  also  whether  or  not  a  case  has  been  appealed 
to  the  United  States  Supreme  Court.  It  gives  all  the  subsequent 
citations  of  such  case,  and  shows  the  exact  point  in  the  syllabos 
to  which  it  has  been  cited.  This  enables  the  practitioner  to 
ascertain  at  a  glance  the  particular  point  of  law  or  practice  to 
which  any  case  has  been  cited  in  the  later  decisions.  There  are 
also  parallel  references,  showing  whether  a  case  has  been  affirmed, 
reversed,  criticised,  distinguished,  explained,  followed,  harmon- 
ized, limited,  modified,  overruled,  parallel  case,  or  same  case.  It 
is  a  work  of  great  practical  value  as  it  does  away  with  the  neces- 
sity of  going  through  all  the  reports  where  a  case  has  been  sub- 
sequently cited.  There  is  also  a  supplement  to  Shepard's  Penn- 
sylvania State  Annotations  contained  in  Volume  202. 

M.  B.  C. 


The  Proceedings  of  the  Illinois  State  Bah  Absociation. 
Twenty-sixth  Annual  Meeting,  Chicago,  July  17  and  18, 1902, 
compiled  by  Ja^ies  H.  Matiieny,  Secretary. 

This  is  a  most  comprehensive  and  interesting  report.  It  con- 
tains, besides  a  careful  record  of  the  proceedings  and  the  report 
of  the  various  committees,  the  annual  address  by  the  president, 
John  S.  Stevens,  and  the  special  addresses  by  W.  J.  White,  of 
the  Montreal  bar,  John  N.  Jewctt,  Judge  Murray  F.  Tuley,  the 
presidentelect,  and  William  E.  Church.  The  lawyer,  the  highest 
type  of  lawyer,  is  described  in  the  president's  address  as  a  man 
who  has  room  in  his  mind  for  literature  and  art  and  poetry, 
who  is  open  to  all  the  refining  influences  of  life  and  cultivates 
them. 

M.  B.  0. 


The  Law  of  Witnesses  in  Pennsylvania.  By  William 
Trickett,  LL.  D.,  Dean  of  the  Dickinson  School  of  Law. 
Pp.  ixix+717.  Philadelphia:  T.  and  J.  W.  Johnson  &  Co. 
1902. 

This  treatise  is  the  work  of  one  of  the  most  scholarly  of  the 
teachers  of  the  law  in  Pennsylvania.  To  the  profession  Dr. 
Trickett  is  well  known  by  his  essays  in  various  fields  of  juris- 
prudence, and  to  the  general  public  his  name  is  not  unfamiliar, 
because  of  the  complimentary  nominations  which  he  has  received 
from  the  minority  party  in  Pennsylvania  for  the  highest  positions 
in  the  state  courts. 

The  Act  of  1887,  relating  to  the  competency  of  witnesses,  to- 
gether with  the  supplementary  Acts  of  1891, 1893  and  1895,  ren- 
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dered  necessary  some  compilation  of  the  state  decisions  upon 
the  nmltitude  of  questions  involved.  No  phase  of  the  law  enters 
into  the  life  of  the  active  practitioner  so  intimately  as  that  which 
relates  to  the  inclusion  and  the  exclusion  of  legal  proof.  The 
elB^ect  of  relationship,  either  personal  or  professional  as  affecting 
the  evidence  of  a  related  party, — ^the  admissibility  of  the  testi- 
mony of  an  interested  party  in  a  civil  proceeding, — the  employ- 
ment of  expert  evidence, — ^tlie  methods  of  proof  of  handwriting, 
etc.,  etc, — these  are  fruitful  subjects,  and  it  is  well  that  a  syste- 
matic and  scholarly  attempt  has  been  made  to  gather  together 
the  consensus  of  opinion  in  the  courts  of  this  commonwealth. 

In  Pennsylvania  the  common  law  conception  of  competency 
w:is  originally  limited  by  the  Act  of  1887;  then,  as  successive 
complications  were  brought  to  light,  the  statutes  were  amended. 
Thus,  under  the  Act  of  1887,  a  party  to  a  contract  could  not 
ordinarily  testify,  where  the  other  party  was  deceased.  This 
seemed  just,  but  as  cases  developed  in  which  there  might  have 
been  a  neutral  party  present  at  the  making  of  the  contract,  it 
would  sometimes  happen,  in  a  suit  by  the  executor  of  a  deceased 
partner,  against  the  surviving  partner,  that  a  neutral  party  would 
api^ear  as  a  witness  for  the  plaintiff,  whereas  the  defendant  was 
incompetent  to  explain  his  own  part  in  the  transaction.  This 
led  to  the  Act  of  1891,  which  allowed  the  surviving  partner  to 
testify  when  there  was  a  living  witness  who  heid  testified 
against  his  interest.  Such  were  the  steps  of  growth  in  the  law 
on  this  phase  of  the  subject,  and  it  is  indeed  fortunate  that  Dr. 
Trickett's  well-planned  treatise  has  appeared  to  lend  system  to 
the  whole  subject. 

F.  a.  E. 


A  Study  of  the  Court  of  Star  Chamber^  Largely  Based  ok 
Manuscripts  in  the  British  Museum  and  the  Public 
Record  Office.  A  Dissertation  submitted  to  the  Faculties  of 
the  Graduate  Schools  of  Arts,  Literature,  and  Science  of  the 
University  of  Chicago,  Department  of  History,  in  Candidacy 
for  the  Degree  of  Doctor  of  Philosophy.  By  Cora  L.  Sco- 
FiELD.  Pp.  xxx+82.  (Pamphlet.)  Chicago:  The  University 
of  Chicago  Press.    1900. 

The  name  ^'Court  of  Star  Chamber"  generally  suggests  that 
infamous  instrument  of  the  English  crown  once  used  to  crush 
those  who  had  fallen,  justly  or  unjustly,  under  royal  suspicion ; 
but  the  author  of  the  above  shows  that  the  court,  being  of  an  ap- 
pellate nature,  probably  exercised  at  first  a  really  beneficial  influ- 
ence. Private  suits,  especially,  received  an  impartial  trial,  but 
suits  affecting  the  crown  did  not  fare  so  well.  That  the  court 
fell  into  ill  repute  was  due  to  the  political  ends  which  it  was 
made  to  subserve. 
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It  18  not  generally  known  either  that  this  court  exercised 
legislative  as  well  as  judicial  powers,  the  most  famous  of  its 
ordinances  being  the  rules  and  regulations  laid  down  for  thoae 
engaged  in  the  printing  business.  These  and  many  other  inter- 
esting points  about  this  famous  court  are  presented  in  the 
above  work. 

It  also  contains  a  ver>'  complete  list  of  printed  books  on  the 
subject,  state  papers  and  historical  collections,  together  with  a 
catalogue  of  the  manuscripts  in  the  British  Museum,  which  make 
it  a  very  valuable  aid  to  those  desiring  to  make  a  closer  study  of 
the  subject.  R.  B,  W. 

The  Law  of  Heal  Pbopebty.  Being  a  complete  compendium 
of  real  estate  law,  embracing  all  current  case  law,  carefully,  se- 
lected, thoroughly  annotated  and  accurately  epitomized;  com- 
parative statutory  construction  of  the  laws  of  the  several 
states;  and  exhaustive  treatises  upon  the  most  important 
branches  of  the  law  of  real  property.  Edited  by  Emsbson  E. 
Ballabd,  editor  of  ''Deed  Forms  Annotated/*  ''Ballard's  Beal 
Estate  Statutes  of  Kentucky,"  "Ballard's  Ohio  Law  of  Beal 
Property"  and  one  of  the  authors  of  "Ballard's  Beal  Estate 
Statutes  of  Indiana."  Vol.  VIIL  Pp.  xxxii+888.  Chicago: 
T.  H.  Flood  &  Company.    1902. 

As  the  title  shows,  this  is  the  eighth  volume  in  the  author's 
series  on  Seal  Property,  his  purpose  being  to  keep  the  above 
excellent  work  abreast  with  the  progress  of  the  law. 

The  volume  is  based  on  the  3,392  cases  decided  since  the  nub- 
lication  of  Volume  VII,  and  brings  the  work  right  up  to  date. 
It  is  especially  valuable  to  the  profession  because  it  devotes  most 
attention  to  cases  which  contain  learned  discussions  of,  or  colla- 
tions of  authorities,  on  important  topics  and  novel  situations,  or 
which  construe  some  new  statute  of  general  importance,  instead 
of  rehashing  long  settled  principles  or  citing  and  applying  local 
statutes. 

Its  accuracy  and  conciseness  should  render  it  a  great  saver  of 
time  to  the  busv  lawyer. 

R.  B.  If. 


Thk  Statutory  akd  Case  Law,  Applicable  to  Private  Com- 
panies, with  special  reference  to  The  General  Corpora- 
tion Act  op  New  Jersey  and  Corporation  Precedents 
Applicabi^  to  Corporations  Generally.  By  James  B. 
Dill.  Fourth  edition.  1  Vol.,  pp.  xxxiv+582.  New  York: 
Baker  Voorhis  &  Co.,  1902. 

This  is  the  fourth  edition  of  a  work  which  first  appeared  in  1898. 
No  apology  need  be  offered  for  the  number  of  editions,  as  the 
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public  is  eager  to  have  the  law  of  the  state,  which  is  most  con- 
sistently working  out  a  corporate  scheme,  conveniently  arranged 
to  date  by  one  so  eminently  fitted  as  the  author.  The  third 
edition  was  published  in  1901.  Since  then  there  has  been  legis- 
lation ^'relating  to  the  conversion  of  preferred  stock  into  bonds ; 
broadening  the  powers  of  corporations  to  issue  bonds,  and  to 
the  removal  of  any  restrictions  upon  the  right  of  the  corporation 
to  put  the  bonds  upon  the  market  at  the  market  price."  Among 
the  interim  decisions,  is  the  important  case  of  Berger  v. 
United  States  Steel  Corporation,  which  determines  the  relative 
rights  of  the  majority  and  minority  stockholders. 

The  body  of  the  book  consists  of  the  constitutional  and  statu- 
tory provisions  of  the  law  of  1896,  with  the  subsequent  amend- 
ments, with  full  annotations  from  the  New  Jersey  decisions.  But 
what  is,  perhaps,  as  valuable  to  the  student,  and  certainly  to 
the  practitioner,  are  the  concrete  illustrations  of  corporation  pre- 
cedents. The  history  of  the  United  States  Steel  Corporation 
can  be  traced,  beginning  with  the  charter,  followed  by  the  by- 
laws, the  statute  authorizing  the  bond  issue,  the  statute  allowing 
the  sale  of  bonds  under  par,  the  certificate  creating  the  issue  of 
bonds  and  the  conversion  of  preferred  stock ;  the  decision  in  the 
Venner  and  Berger  cases  and  the  opinion  in  full  of  the  Court  of 
Errors  and  Appeals  in  the  Berger  case.  The  author  rightly 
says:  'Tactual  illustrations  of  the  creation,  organization,  and 
maintenance  of  important  companies  are  as  worthy  of  close  study 
and  analysis  as  abstract  treatises  upon  the  theory  of  the  law." 

The  work  contains  375  forms,  giving  all  the  detailed  forms 
necessarily  included  under  the  following  heads:  Organization, 
which  includes  subscription,  underwriter's  and  option  agree- 
ments; certificates  of  incorporation,  with  specific  object  clauses 
for  all  kinds  of  businesses,  general  clauses,  capital  clauses  from 
the  charters  of  the  leading  corporations,  and  clauses  regulating 
business;  by-laws;  organization  meetings;  reports;  amendments 
and  changes;  corporate  mortgage  and  bond;  agreement  of  con- 
solidation and  merger;  voluntary  dissolution,  and  foreign  cor- 
porations. 

The  work  is  carefully  indexed.  There  is  a  general  index  which 
contains  the  references  to  the  statute  and  case  law  in  detail ;  a 
statute  law  index  which  is  a  reference  list  of  existing  statutes 
providing  for  the  organization  and  maintenance  of  specific  com- 
panies not  included  in  the  "Act  Concerning  Corporations'*;  a 
table  of  cases ;  special  index  to  precedents,  sub-index  to  specific 
object  clauses,  and  an  index  to  the  charters  of  specific  com- 
panies. 

This  work  is  invaluable  not  alone  to  the  New  Jersey  lawyer, 
but  to  the  lawyer  generally  who  would  keep  abreast  of  the  devel- 
opment of  corporation  law. 
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SOME  LEADING   ENGLISH   CASES   ON    TRADE 
AND  LABOR  DISPUTES. 

As  a  result  of  competition  and  rivalry  in  business,  or  as 
a  result  of  the  efforts  of  associations  of  laborers  or  ass)- 
dations  of  capitalists  to  advance  the  interests  of  their  mem- 
bers, acts  which  injure  others  are  constantly  done  by  indi- 
viduals or  associations.  We  have  an  increasing  number  of 
cases  in  which  the  courts  have  attempted  to  distinguish 
between  what  a  man  may  and  what  he  may  not  lawfully  do 
in  the  furtherance  of  what  he  believes  to  be  his  own 
business  interests  or  the  economic  interest  of  the  class  to 
which  he  belong^.  A  convenient  name  for  this  class  of  cases, 
one  at  least  which  distinguishes  them  from  those  dealing 
with  commercial  law,  is  to  speak  of  them  as  cases  dealing 
with  economic  conflicts.  Among  the  large  number  of  cases 
properly  falling  under  this  class  are  those  which  relate  to 
civil  liability  for  interference  in  the  trade  relations  of  others. 
The  means  employed  by  the  defendant  to  accomplish  this 
interference  may  be  a  written  or  spoken  statement  defama- 
tory of  the  plaintiff's  character  or  methods  of  business.  In 
such  cases  the  civil  wrong,  if  any,  is  slander  or  libel.  With 
wrongs   of    this    character    this    paper    does    not    deal. 
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There  are  other  means,  however,  which  may  be  employed 
to  injure  the  business  of  one's  rival  in  trade  or  one's  enemy 
in  a  labor  dispute.  Those  with  whom  they  deal  may  be  per- 
suaded not  to  deal  any  longer  with  them,  or  even  to  break 
their  contracts  with  them,  by  other  means  than  the  libelous 
publication  or  the  slanderous  statement;  they  may  also  be 
persuaded  by  argument,  by  the  offer  of  something  of  pecu- 
niary value,  by  the  threat  of  business  loss,  or  by  the  threat 
of  physical  harm  to  person  or  property.*  It  is  the  object 
of  this  paper  to  examine  those  English  cases,  beginning 
with  Luniley  v.  Gye,  which  discuss  the  civil  liability  of  one 
person  for  injury  to  another,  when  the  immediate  cause  of 
the  injury  is  the  refusal  of  some  third  person  to  deal  with 
the  plaintiff,  or  a  breach  of  contract  by  a  third  person,  the 
third  person  having  been  induced  to  act  as  he  did,  either 
by  an  offer  on  the  part  of  the  defendant  of  something  of 
pecuniary  value,  or  by  the  defendant's  threat  of  business 
loss. 

It  will  be  noticed  that  within  the  limits  indicated,  four 
questions  can  be  discussed. 

First:  Has  A.  an  action  against  B.,  if  B.,  by  means 
of  an  offer  to  C.  of  something  of  pecuniary  value, 
induces  C.  to  break  his  contract  with  A.  ? 

Second:  Has  A.  an  action  against  B.  if  B.  induces 
C.  to  break  a  contract  with  A.  by  threats  of  business 
loss? 

Third:  Has  A.  an  action  against  B.,  if  B.,  by  means 
of  an  offer  to  C.  of  something  of  pecimiary  value, 
induces  C.  not  to  make  a  contract  with  A.  that  he  would 
otherwise  have  made? 

Fourth:  Has  A.  an  action  against  B.,  if  B.  induces 

C,  by  threats  of  business  loss,  not  to  make  a  contract 

with  A.  which  he  would  otherwise  have  made? 

The  attempt  to  indicate  how  far  these  questions  have  been 

answered  by  the  English  courts,  leads  us  to  an  examination 

of  four  cases  well  known  to  the  profession  in  this  country. 

The  earliest  is  Lumley  v.  Gye,^  which  was  afterwards  con- 

*  This  analysis  of  the  methods  of  persuasion  is  not  necessarily  ex- 
haustive. 
'2  E.  &  B.  215,  1853. 
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firmed  by  the  Court  of  Appeal  in  Bowen  v,  if  a//.*  The 
three  other  cases  are :  Mogul  Steamship  Company  v.  Mac- 
Gregar,*  Temperton  v,  Rtissel,^  and  Allen  v.  Floods  We 
will  also  have  to  examine  the  more  recent  case  of  Qumn  v. 
Leathern;''  a  case  which  may  soon  become  almost  as  famous 
as  any  of  the  others. 

The  facts  of  Lumley  v.  Gye  are  simple.  Miss  Wagner 
was  an  opera  singer.  She  contracted  with  Lumley  to  sing 
under  his  management  for  a  period  of  three  months.  Gye, 
a  rival  operatic  manager,  persuaded  her  to  leave  Lumley, 
before  the  expiration  of  the  term  for  which  she  was  em- 
ployed, and  sing  for  him,  Gye.  For  this  persuasion,  with 
its  resulting  injury,  Lumley  sued  Gye.  The  Court  of 
Queen's  Bench  declared  by  a  vote  of  three  to  one  that  he 
had  a  cause  of  action.  It  will  be  noticed  that  this  case 
involves  the  first  of  our  four  questions,  and  apparently 
answers  it  in  the  affirmative.  There  is  the  contract  between 
Lumley  and  Wagner  which  Gye  induces  Wagner  to  break 
by  the  offer  to  her  of  something  of  pecuniary  value,  that  is 
a  position  at  his  theatre.  But  a  perusal  of  the  case  as 
reported  shows  us  that  the  first  question  as  we  have  stated 
it  was  not  argued  by  counsel  or  considered  by  any  of  the 
four  judges.  At  the  time  the  case  was  decided  the  action 
for  enticing  a  man's  servant  away  from  his  service  was  well 
known.  If  Miss  Wagner,  under  the  decided  cases  of  this 
class,  could  be  regarded  as  the  servant  of  Lumley,  his  cause 
of  action  was  clear.  One  of  the  plaintiff's  counts  is  drawn 
on  this  theory,  and  one  of  the  three  judges  who  voted  for 
the  plaintiff,  Sir  Charles  Crompton,  rests  his  opinion  solely 
on  this  g^oimd,  while  a  second,  Sir  William  Wightman, 
regards  it  as  sufficient  for  the  decision,  and  Sir  John  T.  Cole- 
ridge, who  dissented,  devotes  a  considerable  part  of  his 
opinion  to  proving  that  Miss  Wagner  was  not  the  servant 
of  the  plaintiff.  If  from  this  ix)int  of  view  the  decision  is 
much  narrower  than  the  scope  of  our  first  question,  the 

•6Q.  B.  D.  333,  1881. 
•^  Q.  B.  D.  598,  1889;  AflF.  (1892)  A.  C.  21. 
•(i8»3)   I  Q.  B.  715. 
•(i8ij8)  A.  C.3. 

'  (1901)  A.  C  495.  The  only  other  case  of  importance  to  be  ex- 
amined is  Lyons  v.  WUkins  (1896)  i  Ch.  811. 
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plaintiff's  second  count  and  the  way  it  was  treated  by  at 
least  two  of  the  judges  brings  up  a  much  wider  question. 
The  plaintiff  declares :  'That  he  had  contracted  and  agreed 
with  Johanna  Wagner  to  perform  in  the  theatre  for  a  certain 
time.  .  .  .  Yet  defendant,  well-knowing  the  premises, 
and  maliciously  intending  to  injure  the  plaintiff  .  .  . 
whilst  the  agreement  with  Wagner  was  in  force,  and  before 
the  expiration  of  the  term,  enticed  and  procured  Wagner 
to  refuse  to  perform.     .     .     ." 

It  is  evident  from  the  language  used  that  in  the  mind  of 
the  pleader,  the  intent  to  injure  the  plaintiff,  the  malice,  is 
the  element  which  gives  to  the  defendant's  act  the  character 
of  a  civil  wrong.  Given  this  malice  the  method  employed 
to  persuade  Miss  Wagner  was  unimportant.  All  the  judges, 
except  Sir  Charles  Crompton,  agree  with  counsel  at  least  to 
the  extent  of  regarding  the  question  before  them  as  being, 
whether  B.  is  civilly  liable  to  A.  if  he  induces  C,  with  the 
desire  to  injure  A.,  or  to  benefit  himself  at  A.'s  expense,  to 
break  his  contract  with  A.  ?  Two  of  the  judges  give  unequiv- 
ocal affirmative  answers  to  this  question.  Thus,  Sir  William 
Erie  regards  the  rule  making  one  man  liable  for  enticing 
the  servant  of  another  from  his  employment  as  resting 
"upon  the  principle  that  the  procurement  of  the  violation 
of  the  right  is  a  cause  of  action,"®  and  he  further  affirms 
that:  "He  who  maliciously  procures  a  damage  to  another 
by  violation  of  his  right  ought  to  be  made  to  indemnify; 
and  that,  whether  he  procures  an  actionable  wrong  or  a 
breach  of  contract."*  So  also  to  the  same  effect  is  the 
opinion  of  Sir  William  Wightman.  He  says:  "It  was 
undoubtedly  prima  facie  an  unlawful  act  on  the  part  of  Miss 
Wagner  to  break  her  contract,  and,  therefore,  a  tortious  act 
of  the  defendant  maliciously  to  procure  her  to  do  so. 
.  .  ."**  Even  Sir  Charles  Crompton,  who  put  the  case 
solely  on  the  ground  that  Miss  Wagner  was  the  servant  of 
Lumley,  said  that  he  by  no  means  wished  to  be  considered 
as  holding  "that  the  larger  ground"  is  not  tenable,  "or  as 
saying  that  in  no  case  except  that  of  master  and  servant  is 

•  Page  23a. 

•  Page  233. 
"•  Page  238. 
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an  action  maintainable  for  maliciously  inducing  another  to 
break  a  contract  to  the  injury  of  the  person  with  whom  such 
contract  has  been  made.""  It  is  to  be  noted  that  the  intent 
of  the  defendant  to  profit  by  the  plaintiff's  loss  is  not  stated 
as  the  sole  grotmd  of  the  action.  The  fact  that  the  act 
procured  to  be  done  was  illegal  is  emphasized.  It  is  also 
true  that  the  case  before  the  court  was  a  case  in  which  the 
method  used  was  the  offer  to  Miss  Wagner  of  "something 
of  pecuniary  value,"  or  in  other  words  a  bribe;  but  this  fact 
is  not  adverted  to  by  any  of  the  judges  composing  the  ma- 
jority. We  must  conclude,  therefore,  that  in  their  minds 
they  were  deciding  what  the  reporter  states  in  his  syllabus  of 
the  case :  "That  the  action  would  lie  for  the  malicious  pro- 
curement of  the  breach  of  any  contract  ...  if  by  the 
procurement  damage  was  intended  to  result  and  did  result  to 
the  plaintiff."  The  two  elements  which  make  the  act  of 
Gye  wrongful  are  his  intent  to  injure,  and  the  wrongful 
nature  of  the  act  which  he  persuaded  Miss  Wagner  to  do. 
Both  elements  seem  to  be  equally  essential.  Yet  Sir  John  T. 
Coleridge,  in  his  celebrated  dissent,  assumes  that  the  ma- 
jority regarded  the  existence  of  the  selfish  intent  to  benefit 
himself  as  the  sole  element  which  made  his  act  wrongful. 
In  the  course  of  his  argument  he  puts  three  cases:  "If  a 
contract  has  been  made  between  A.  and  B.  that  the  latter 
should  go  supercargo  for  the  former  on  a  voyage  to  China, 
and  C,  however  maliciously,  persuades  B.  to  break  his  con- 
tract, but  in  vain,  no  one,  I  suppose,  would  contend  that  any 
action  would  lie  against  C.  On  the  other  hand,  suppose  a 
contract  of  the  same  kind  made  between  the  same  parties  to 
go  to  Sierra  Leone,  and  C.  urgently  and  bona  fide  advises 
B.  to  abandon  his  contract,  which  on  consideration  B.  does, 
whereby  loss  results  to  A. ;  I  think  no  one  will  be  found  bold 
enough  to  maintain  that  an  action  would  lie  against  C. 
...  If  so,  let  malice  be  added,  and  let  C.  have  per- 
suaded, not  bona  Me  but  male  Ude  and  maliciously,  still, 
all  other  circumstances  remaining  the  same,  the  same  reason 
applies;  for  it  is  malitia  sine  damno  if  the  hurtful  act  is 


"Page  2291 
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entirely  and  exclusively  B.'s,  which  last  circumstance  can- 
not be  affected  by  the  presence  or  absence  of  malice  in  C."^* 
The  case  of  Lumley  v.  Gye  was  a  decision  of  the  Queen's 
Bench.  In  view  of  Sir  J.  T.  Coleridge's  dissent,  and  the 
discussion  which  the  decision  invoked  among  the  profession, 
it  was  by  no  means  certain  that  the  larger  principle  con- 
tended for  by  Sir  William  Erie  and  Sir  William  Wightman 
would  be  adopted  by  the  higher  courts.  In  1881,  the  case  of 
Bowen  v.  Hall^^  came  before  the  Court  of  Appeal.  The 
facts  of  this  last  case  are  almost  identical  with  Lumley 
V.  Gye,  except  that  it  was  hardly  possible  to  consider 
the  person  who  was  "persuaded"  by  the  defendants  to 
break  his  contract  with  the  plaintiff  as  the  servant  of  the 
plaintiff.  In  this  last  case,  C.  had  exclusive  knowledge  of 
a  certain  process  for  making  glazed  bricks.  C.  contracted 
to  supply  A.  with  the  bricks  he  needed  for  a  period  of  five 
years,  and  not,  during  that  period  to  supply  anyone  else. 
B.  and  the  other  defendant  D.  induced  C.  to  break  his  con- 
tract with  A.  and  manufacture  bricks  for  B.  Sir  William 
Brett,  afterwards  Lord  Esher,  speaking  also  for  Lord 
Chancellor  Selborne,  ignores  the  fact  that  the  act  which  the 
third  person  was  persuaded  to  do  was  a  civil  wrong  to  the 
plaintiff,  and  places  the  liability  of  the  defendant  solely  on 
his  selfish  intent.  In  other  words,  he  takes  the  same  attitude 
towards  the  question  involved,  as  that  taken  by  Sir  J.  T. 
Coleridge  in  Lumley  v.  Gye,  and  comes  to  a  diametrically 
opposite  conclusion.  He  says :  "Merely  to  persuade  a  per- 
son to  break  his  contract,  may  not  be  wrongful  in  law  or 
fact  as  in  the  second  case  put  by  Coleridge,  J.  But  if  the 
persuasion  be  used  for  the  indirect  purpose  of  injuring  the 

"  Page  247.  As  illustrating  the  impropriety  of  drawing  a  line  between 
an  act  done  with  an  evil  intents  and  one  which  is  done  with  a  good 
intent,  he  points  out  that  to  distinguish  between  "advice,  persuasion, 
enticement  and  procurement  is  practically  impossible  in  a  court  of 
justice;"  as  "who  shall  say  how  much  of  a  free  agent's  resolution 
flows  from  the  interference  of  other  minds,  or  the  independent  resolu- 
tion of  his  own."  See  page  252.  When  he  here  speaks  of  advice,  per- 
suasion, etc.,  it  is  evident  from  the  last  sentence  quoted  that  he  is 
thinking  only  of  argument,  and  it  never  occurred  to  him  that,  how- 
ever ill  founded  as  a  legal  distinction,  there  is  no  practical  impossi- 
bility in  drawing  a  line  between  persuasion  by  argument  and  persuasion 
by  the  offer  of  money  or  a  thing  of  value. 

"•6  0.  B.  D.  333,  1881. 
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plaintiff,  or  of  benefiting  the  defendant  at  the  expense  of  the 
plaintiff,  it  is  a  malicious  act  which  is  in  law  and  fact  a 
wrong  act"  And  he  adds :  'The  act  complained  of  in  such 
a  case  as  Lumley  v.  Gye,  and  which  is  complained  of  in  the 
present  case,  is  therefore,  because  malicious,  wrongful."** 
Lord  Chief  Justice  Coleridge,  the  son  of  that  Sir  J.  T.  Cole- 
ridge who  had  dissented  in  Lumley  v.  Gye  asserts  in  his 
dissenting  opinion  that  he  does  not  know  except  in  the 
former  case,  "that  it  has  ever  been  held  that  the  same  per- 
son for  doing  the  same  thing  under  the  same  circumstances 
with  the  same  result  is  actionable  or  not  actionable  accord- 
ing to  whether  his  inward  motive  was  selfish  or  unselfish 
for  what  he  did."**^  Nevertheless,  the  case  taken  in  connec- 
tion with  the  opinion,  unquestionably  stands  for  the  proposi- 
tion, that  in  actions  for  inducing  a  breach  of  contract 
between  the  plaintiff  and  a  third  person,  the  law  will  com- 
bine a  damage  which  is  not  in  itself  actionable  to  a  motive 
which  is  not  in  itself  actionable,  and  form  a  cause  of  action 
out  of  the  combination.^* 

We  next  turn  to  the  celebrated  case  of  Mogul  Steamship 
Company  v.  MacGregor.^''  A  number  of  steamship  lines 
were  in  the  habit  of  running  regular  steamers  to  Shanghai 
and  other  China  ports.  During  the  tea  exporting  season 
the  China  freights  are  larger  and  more  remunerative  than 
at  other  times  in  the  year.  The  Mogul  Steamship  Company 
was  in  the  habit  of  sending  boats  to  Shanghai,  and  even  to 
Hankow,  six  hundred  miles  up  the  Yangtse  River,  during 
the  tea  exporting  season,  but  did  not  run  a  r^^lar  line  to 
these  ports.  The  other  companies  formed  an  association 
for  the  purpose  of  securing  for  themselves  the  monopoly  of 
the  China  trade.  In  furtherance  of  this  object  they  issued 
a  circular,  in  which  they  stated  that  all  shippers  who  con- 
fined their  shipments  to  the  boats  belonging  to  the  members 

^  Page  33$.  In  the  last  part  of  his  opinion  Brett,  L.  J.,  admito  that 
the  reasoning  of  Sir  J.  T.  Coleridge  in  Lumley  v.  Gye,  to  the  eflFect  that 
Miss  Wagner  was  not  the  servant  of  Lumley  within  the  meaning  of 
the  old  action  for  enticing  my  servant  '*is  as  nearly  as  possible,  if  not 
quite,  conclusive."    See  page  340. 

"Page  344. 

"Restated  fnxn  the  opinion  of  Chief  Justice  Coleridge,  page  343. 

"23  Q.  B.  D.  598,  Aff.  (1892)  A.  C.  25. 
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of  the  association  would  receive  a  rebate  of  five  per  cent,  on 
the  published  rates  of  freight.  They  also  determined,  that 
whenever  any  company,  not  in  the  association,  sent  a  boat 
to  Hankow,  the  association  would  also  send  one  or  more 
boats,  and  there  offer  to  take  freight  at  any  rate  low  enough 
to  prevent  their  rival  from  securing  a  cargo.  The  Mogful 
Company  complained  that  this  policy  was  carried  out  to 
their  injury,  for  which  injury  they  brought  suit.  The 
action  was  tried  before  Lord  Chief  Justice  Coleridge  with- 
out a  jury.  He  gave  judgment  for  the  defendants  on  the 
ground  that  the  plaintiff  had  no  cause  of  action.  This 
judgment  was  affirmed  in  the  Court  of  Appeal  by  a  divided 
court,  but  afterwards  unanimously  affirmed  by  the  House  of 
Lords. 

It  will  be  noticed  that  the  case  falls  under  our  Third  Ques- 
tion. The  association,  by  means  of  an  offer  to  shippers  of 
something  of  pecuniary  value,  that  is  an  offer  to  carry 
freight,  induced  shippers  not  to  ship  by  the  plaintiff's  boat. 
The  principal  opinion  is  that  of  Sir  Charles  Bowen  in  the 
Court  of  Appeal.  He  practically  starts  with  the  following 
proposition :  "Intentionally  to  do  that  which  is  calculated 
in  the  ordinary  course  of  events  to  damage,  and  which  does, 
in  fact,  damage  another  in  that  other  person's  property  or 
trade,  is  actionable  if  done  without  just  cause  or  excuse."*® 
He  admits  that  in  the  case  before  him  the  defendants  should 
be  held  liable  unless  they  have  this  "just  cause  and  excuse," 
which,  however,  he  finds  in  the  defendants'  right  to  carry 
on  their  own  trade  in  the  manner  which  suits  them  best, 
subject  to  certain  limitations.  These  limitations  he  con- 
fines to  the  use  of  fraud,  violence  or  "the  violation  of  indi- 
vidual rights,  contractual  or  other." 

In  reply  to  the  argument  of  the  plaintiff's  counsel,  that 
the  element  of  combination  among  the  defendants  made 
their  acts  wrongful  even  though  they  would  not  have  been 
wrongful  if  committed  by  a  single  individual,  he  points  out 
that  you  must  either  show  an  agreement  to  do  an  unlawful 
act,  or  an  agreement  to  do  a  lawful  act  by  unlawful  means ; 
and  that  to  do  this  in  the  present  case  the  plaintiff  must 
prove  that  the  defendants  did  something  to  the  injury  of  the 
"aa  Q.  B.  D.  613. 
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plaintiff's  business  without  just  cause  or  excuse.  What  is 
just  cause  and  excuse  where  many  traders  are  acting 
together  is,  in  his  opinion,  the  same  question,  as  what  is 
just  cause  and  excuse  when  the  act  which  results  in  injury 
is  the  act  of  a  single  trader.** 

Lastly,  in  reply  to  the  argument  that  the  defendants  are 
liable  because  their  acts  are  illegal,  being  in  restraint  of 
trade,  he  takes  the  position,  that  contracts  in  restraint  of 
trade  are  not  illegal,  merely  non-enforceable  between  the 
parties,  and  certainly  no  action  at  common  law  win  lie  by 
third  persons  against  those  who  enter  into  such  contracts.**^ 
This  opinion  in  practically  every  particular  was  adopted 
by  the  members  of  the  House  of  Lords,**  though  there  the 
judges  start  with  the  assumption,  that  as  the  object  of  the 
defendants  in  doing  what  they  did  was  to  advance  their  own 
trade,  which  is  a  legal  object,  the  burden  is  on  the  plaintiff 
to  show,  not  only  that  he  was  injured,  but  injured  by  an 
illegal  act. 

Lord  Elsher,  the  Master  of  the  Rolls,  in  his  dissent  in  the 
Court  of  Appeal,  puts  little  weight  on  the  fact  that  there 
was  a  ccttnbination  among  the  defendants.  We  may,  there- 
fore, say  that  it  was  the  unanimous  opinion  of  the  judges, 
that  if  the  acts  complained  of  when  done  by  one  would  not 
be  actionable,  the  fact  that  they  were  done  by  many  in 
combination  would  not  make  them  so.  In  Lord  Esher's 
judgment  the  agreement  between  the  defendants  is  impor- 
tant as  showing  an  effort  to  restrain  or  monopolize  trade  by 

*  Page  617.  The  idea  that  the  element  of  combination  to  do  an  act 
does  not  make  that  act  wrongful  if  the  act  if  done  by  one  would  not  be 
wrongful,  is  carried  out  by  the  Irish  court.  Exchequer  Division,  in 
Kearney  v.  Lloyd,  27  Ir.  268,  1890.  In  that  case  the  defendants,  who 
were  members  of  a  parish,  agreed  together  that  they  would  not  sub- 
scribe, as  they  heretofore  had  done,  to  a  certain  voluntary  fund 
for  the  support  of  the  minister  of  the  parish  as  long  as  the  plaintiff 
was  the  incumbent  As  a  result  of  this  action  the  plaintiff  had  to 
resign.  The  reason  for  the  agreement  among  the  defendants  was  their 
belief  that  the  parish  would  be  better  with  another  minister.  The 
court  held  that  the  plaintiff  had  no  cause  of  action. 

•i?3  Q.  B.  D.  619. 

■Opinions  were  delivered  by  Lord  Chancellor  Halsbury  and  Lords 
Watson,  Bramwell,  Morris,  Field  and  Hannen.  Lord  Macnaghten 
concurred,  but  delivered  no  opinion. 
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interference  in  the  free  course  of  trade  of  a  trader  who  is 
not  a  party  to  the  agreement.  To  explain  this  he  advances 
the  proposition  that,  it  is  the  peculiar  right  of  every  trader 
to  trade  according  to  the  free  course  of  trade.  Nowhere 
in  his  opinion  does  he  make  entirely  clear  what  he  means 
by  this  free  course  of  trade,  yet  he  does  indicate  with  rea- 
sonable clearness  a  class  of  acts  which  are  wrongful  because 
they  interfere  with  this  free  course.  He  regards  an  act 
which  is  done  for  the  purpose  of  interfering  with  the  plain- 
tiff's trade  as  wrongful,  and  the  act  of  the  defendants  in 
sending  a  ship  to  Hankow  as  such  an  act.  He  says :  "It 
follows  that  the  act  of  the  defendants  in  lowering  their 
freights  far  beyond  any  purposes  of  trade — that  is  to  say, 
so  low  that  if  they  continued  it  themselves  they  could  not 
carry  on  trade — ^was  not  an  act  done  in  the  exercise  of  their 
own  free  right  of  trade,  but  was  an  act  done  evidently  for 
the  purpose  of  interfering  with,  i.  e.,  with  the  intent  to 
interfere  with,  the  plaintiff's  right  to  a  free  course  of  trade, 
and  was,  therefore,  a  wrongful  act.     .     .     .'*^* 

As  he  says  nothing  about  the  illegality  of  the  rebate 
offered  in  the  defendants'  circular,  it  may  be  presumed  that 
he  regarded  this  method  of  competition  as  legal.  Indeed, 
applying  the  test  above  stated  to  the  circular  offering  the 
rebate,  it  would  seem  to  be  unobjectionable.  The  circular 
offered  to  all  those  who  would  confine  their  business  to  the 
defendants  a  rate  of  freight  which  was  a  remunerative  rate, 
though  lower  than  that  offered  to  shippers  who  did  not 
send  all  their  freight  by  the  plaintiff's  boats.  It  is  true  that 
the  fact  that  the  defendants  were  the  only  shippers  sending 
regular  lines  to  China  ports  made  their  offer  more  effective ; 
but  this  additional  persuasiveness  of  the  offer  was  due  to 
the  fact  that  the  defendants  were  offering  a  better  service 
to  the  public  than  the  plaintiff,  as  they  sent  regular  boats 
to  China  throughout  the  year.  It  is  true  also  that  the  effect 
of  the  circular  was  to  injure  the  plaintiff,  but  if  one  sympa- 
thizes with  Lord  Esher's  point  of  view,  it  may  be  argued, 
that  an  act  done  primarily  to  benefit  the  trade  of  the  actor, 
does  not  become  illegal  because  its  incidental  effect  is  to 
injure  another  trader,  even  though  such  incidental  injury 
.  "23  Q.  B.  D.  p.  6ia 
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was  expected  and  r^[arded  with  favor  by  the  actor,  as  it 
tended  to  drive  his  competitor  out  of  business.  But  in  the 
case  where  the  boats  of  the  defendant  followed  those  of  the 
plaintiff,  with  the  sole  object  of  making  the  adventure  of 
the  plaintiff  unprc^table,  it  was  an  act,  the  sole  immediate 
purpose  of  which  was  to  injure  the  plaintiff;  and  such  an 
act  did  not  become  legal,  merely  because  there  was  no 
express  malice  towards  the  plaintiff,  or  because  the  ultimate 
object  was  to  benefit  the  actor.  For  if  we  have  rightly 
interpreted  the  opinion  of  Lord  Esher,  he  would  distinguish, 
at  least  in  matters  of  trade  rivalry,  between  the  immediate 
and  ultimate  object  of  the  actor  whose  act  results  in  injury. 
If  the  immediate  object  is  the  injury  of  another,  and  injury 
results,  an  action  will  lie;  but  if  the  immediate  object  is 
economic  benefit  to  the  actor,  the  mere  fact  that  it  injures 
another  does  not  of  itself  make  the  act  tmlawful.  Rebates, 
therefore,  are  legal,  unless  illegal  on  some  totally  different 
theory,  but  to  put  down  the  price  at  which  one  sells  his 
commodity  in  a  particular  locality  far  below  its  cost,  not 
for  the  purpose  of  permanently  making  presents  to  the 
community,  but  for  the  sole  purpose  of  preventing  a  rival 
from  selling  his  wares,  is  illegal.  In  the  game  of  competi- 
tion, it  is  an  act  which  according  to  Lord  Esher  should  be 
considered  as  against  the  rules  of  the  game.  This  opinion, 
however,  did  not  find  favor  with  the  other  judges.  Lord 
Watson  reflects  the  general  trend  of  the  opinion  of  his 
associates  when  he  says:  "I  cannot  for  a  moment  suppose 
that  it  is  the  proper  function  of  the  English  courts  of  law 
to  fix  the  lowest  prices  at  which  traders  can  sell  or  hire,  for 
the  purpose  of  protecting  or  extending  their  business,  with- 
out committing  a  legal  wrong  which  will  subject  them  to 
damages."**    The  case,  therefore,  may  be  taken  to  indicate 

"  (1892)  A.  C  p.  43.  It  is,  however,  interesting  to  note  that  Attor- 
ney-General Knox  in  his  recent  letter  to  the  judicial  committees  of 
both  houses  of  Congress,  expressly  recommends  that  the  lowering  of 
prices  for  the  immediate  object  of  rendering  it  impossible  for  a  rival 
to  exist,  ft.  e.,  exactly  what  was  done  by  the  defendants  in  the  Mogul 
case,  when  they  sent  a  boat  to  Hankow,  be  by  statute  declared  wrong- 
ful This  recommendation  has  been  embodied  in  the  bill  now  before 
Congress,  known  as  the  Littlefield  Anti-Trust  Bill;  though  at  present 
writing  the  passage  of  this  bill  by  the  present  Congress  seems  unlikely, 
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a  negative  answer  to  our  Third  Question,  in  all  possible 
cases  which  might  be  considered  as  falling  under  it,  except 
in  the  case  of  express  malice ;  that  is,  where  the  sole  motive 
of  the  offer  of  the  thing  of  value  to  the  third  person  is  ill 
will  towards  the  plaintiff.  I  make  this  exception  because 
such  an  act  is  expressly  said  to  be  actionable  by  at  least  two 
of  those  who  took  part  in  the  decision.** 

The  contrast,  between  the  way  in  which  the  question  of 
motive  as  indicating  the  nature  of  the  act  is  handled  in 
Bowen  v.  Hall,  and  in  this  case,  is  striking.  In  the  former 
case  the  selfish  motive  of  the  defendant,  that  is  his  desire  for 
personal  gain,  is  the  essential  element  which  makes  his  act 
illegal;  in  this  case  this  same  selfish  element,  the  desire  to 
advance  their  own  trade  at  the  expense  of  the  plaintiff's  is 
considered  the  very  element  which  gives  just  cause  and 
excuse  for  the  injury  inflicted.  Sir  Charles  Bowen,  how- 
ever, from  whom  we  have  quoted  so  largely,  in  explaining 
why  the  defendants  had  just  cause  and  excuse,  refers  to 
Lumley  v.  Gye  and  Bowen  v.  Hall  with  approval.  The 
explanation  of  this  apparent  anomaly  lies  in  the  fact, 
that  though  he  and  the  other  judges  who  refer  to  the  ques- 
tion, evidently  approve  of  the  decision  of  Lumley  v.  Gye, 
they  do  so  on  a  really  different  ground  from  that  taken  by 
Lord  Esher,  then  Sir  William  Brett,  in  Bowen  v.  Hail,  He 
had  the  conception  that  if  A.,  for  malicious  or  selfish  mo- 
tives, induces  C.  to  injure  B.,  B.  has  an  action  against  A. 
But  Lord  Bowen  says :  "Intimidation,  obstruction,  and  mo- 
lestation are  forbidden ;  so  is  the  intentional  procurement  of 
a  violation  of  individual  rights,  contractual  or  other.  .  .  ." 
As  an  example  of  this  last  he  mentions  "the  inducing  of  per- 
sons under  personal  contracts  to  break  their  contracts.**  To 
the  same  effect  is  the  opinion  of  Lord  Chancellor  Halsbury : 

it  probably  will  not  be  long  before  the  courts  of  this  country  will  be 
called  upon  to  determine  the  class  of  questions  so  strenuously  objected 
to  by  Lord  Watson  and  his  associates  as  improper  for  a  judicial  tri- 
bunal. 

"Per  Lord  Field  (1892)  A.  C  p.  52,  and  per  Sir  Charles  Bowen,  33 
Q.  B.  D.  618.  Other  judges  refuse  to  express  their  opinion  as  the 
case  was  not  before  them.  See  opinions  of  Lord  Hannen  (1892)  A.  C 
p.  59»  and  Sir  Edward  Fry,  23  Q.  B.  D.  p.  625. 

"23  Q.  B.  D.  p.  614. 
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''Intimidation,  violence,  molestation,  or  the  procuring 
people  to  break  their  contracts  are  unlawful  acts."**  The 
difference  in  attitude  noted,  though  at  first  glance  it  may 
appear  slight,  changes,  radically,  the  ground  on  which  the 
earlier  decision  rests.  The  gist  of  the  action  in  cases  like 
Lumley  v.  Gye  is  declared  to  be  the  nature  of  the  act  which 
the  defendant  persuaded  the  third  person  to  do;  not  the 
motive  which  caused  him  to  persuade.  The  act  caused  by 
the  persuasion  being  an  unlawful  act,  the  act  of  persuasion 
becomes  unlawful.  The  scope  of  the  principle  for  which 
Lumley  v.  Gye  stands  is  thus  in  one  direction  widened,  and 
in  another  narrowed.  Whereas,  according  to  Sir  William 
Brett  in  Bowen  v.  Hall,  the  plaintiff  must  prove  that  the 
defendant  acted  from  a  selfish  motive;  under  this  last  con- 
ception, the  defendant  would  be  liable  to  the  plaintiff  if, 
with  the  interest  of  C.  at  heart,  he  persuades  C.  to  break  his 
contract  with  the  plaintiff.  In  other  words,  the  second  case 
put  by  Sir  J.  T.  Coleridge  in  his  dissenting  opinion  in  Lum- 
ley  v.  Gye  is  an  instance  of  an  unlawful  act.  On  the 
other  hand,  reading  the  opinion  of  Sir  William  Brett,  one 
wonders  whether  every  persuasion  of  one  man  to  do  an  act 
to  the  detriment  of  another,  where  the  motive  of  the  per- 
suasion is  selfish,  is  an  actionable  wrong?  If  the  attitude 
of  the  judges  quoted  in  the  Mogul  case  is  to  be  persisted 
in,  there  is  no  doubt,  that  the  act  induced,  irrespective  of 
the  motive  of  the  defendant,  must  be  more  than  an  injury 
to  the  plaintiff — it  must  be  an  actionable  wrong;  one  for 
which  the  plaintiff  could  sue  the  third  person. 

Within  a  year  of  the  final  decision  of  the  Mogul  case, 
Temperton  v.  RusseP''  came  before  the  Court  of  Appeal. 
The  defendants  in  this  case  were  the  presidents  and  sec- 
retaries of  three  trade  unions  in  Hull.  The  plaintiff 
was  a  master  mason  in  the  same  city.  He  sued  for 
(i)  unlawfully  and  maliciously  procuring  certain  per- 
sons who  had  entered  into  contracts  with  the  plaintiff  to 
break  such  contracts,  and  (2)  for  maliciously  conspiring 
to  induce  certain  persons  not  to  enter  into  contracts  with 
the  plaintiff.*®    The  dispute  which  led  up  to  this  action  was 

■(1892)  A.  C  37' 
"(1853)  I  Q.  B.  715. 
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one  in  which  the  plaintiff  had  no  interest.  The  trade  unions 
of  Hull  desired  that  all  employes  in  the  building  trades 
should  conform  to  certain  rules  of  employment.  One  firm 
refused,  and  in  order  to  force  this  firm  to  comply  with  their 
wishes,  the  unions  desired  the  plaintiff,  who  had  business 
dealings  with  the  firm,  to  cease  dealing  with  them.  This 
the  plaintiff  refused  to  do.  One  of  the  plaintiff's  regular 
customers  was  a  certain  Brentano,  a  builder,  and  at  the 
time  of  the  dispute  the  plaintiff  had  a  contract  with  Bren- 
tano, in  which  the  latter  had  agreed  to  take  certain  buildings 
materials  from  the  plaintiff.  In  support  of  his  action  the 
plaintiff  introduced  evidence  to  show  that  the  unions  threat- 
ened Brentano  to  bring  on  a  strike  among  his  workmen  if 
he  received  any  building  materials  from  the  plaintiff,  and 
that,  to  avoid  this  strike,  Brentano,  not  only  broke  his  con- 
tract with  the  plaintiff,  but  had  since,  for  the  same  reason, 
refused  to  enter  into  any  further  business  relations  with  him. 
There  was  also  evidence  that  other  persons  with  whom  the 
plaintiff  formerly  dealt  had  been  threatened  in  the  same 
manner,  and  had  in  consequence  of  these  threats  refused 
to  give  him  any  more  orders.  Sir  Richard  Collins,  before 
whom  the  case  was  tried,  directed  the  jury :  "That  to  induce 
a  person  who  had  made  a  contract  with  another  to  break  it, 
in  order  to  hurt  the  person  with  whom  it  was  made,  to 
hamper  him  in  his  trade,  or  to  put  undue  pressure  upon  him, 
or  to  obtain  an  indirect  advantage,  was  in  point  of  law  to 
do  it  maliciously.  .  .  .''*®  He  also  directed  the  jury  in 
substance,  that  a  malicious  conspiracy  to  prevent  persons 
from  entering  into  contracts  with  another,  if  followed  by 
damage  to  the  person  conspired  against,  was  actionable. 
The  jury  found  in  favor  of  the  plaintiff  on  both  counts, 
assessing  fifty  pounds  damages  on  the  first,  and  two  hundred 
pounds  on  the  second.  Judgment  was  given  for  both 
amounts,  and  the  Court  of  Appeal,  through  Lord  Esher, 
Sir  Henry  Lopes  and  Sir  Archibald  Smith,  dismissed  the 
defendants'  application  for  a  new  trial. 

It  will  be  noticed  that  the  facts  of  the  case  and  the  first 
count  bring  up  our  Second  Question.     The  defendants 
induced  Brentano  by  the  threat  of  business  loss  to  break  his 
■  Page  7ig. 
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contract  with  the  plaintiff.  The  case,  therefore,  would 
appear  to  stand,  and  on  its  facts  does  stand,  for  an  afiinna- 
tive  answer  to  the  second  question.  When  we  turn  to  the 
opinions  of  the  members  of  the  Court  of  Appeal  we  find, 
at  least  in  those  of  Lord  Esher  and  Sir  Henry  Lopes,  as 
we  found  the  opinion  of  the  former  in  Bowen  v.  Hall,  great 
emphasis  laid  on  the  intent  of  the  plaintiff,  while  the  method 
used  to  persuade  Brentano  is  merely  mentioned.  Thus 
Lord  Esher,  though  in  his  re-statement  of  the  facts  he  points 
out  that  the  defendants  tried  to  coerce  Brentano,  quotes, 
in  his  discussion  of  the  law  applicable  to  the  case,  at  length 
from  that  part  of  his  own  opinion  in  Bowen  v.  Hall,  in 
which  he  says,  that  if  the  persuasion  is  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting 
the  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious 
act,  and  because  malicious,  wrongful.'^  So  also  Sir  Henry 
Lopes  places  his  opinion  on  Bowen  v.  Hall,  which  he  under- 
stands has  decided  the  broad  principle,  ''that  a  person  who 
induces  a  party  to  a  contract  to  break  it,  intending  thereby 
to  injure  another  person  or  to  get  a  benefit  for  himself, 
commits  an  actionable  wrong  ;"*^  and  Sir  Archibald  Smith, 
though  he  also  points  out  that  the  defendants  used  threats 
of  business  injury  against  the  third  person  to  accomplish 
their  object,  and  to  this  extent  emphasizes  this  element  of 
the  case,  states  that  "there  must  be  evidence  that  the  inten- 
tion of  the  inducer  was  by  such  breach  to  do  harm  to  the 
other  contracting  party."'*  From  the  point  of  view  of  these 
judges  the  first  count  in  this  case  involves  exactly  the  same 
question  as  that  which  arose  in  Bowen  v.  Hall;  the  differ- 
ence in  the  method  of  persuasion  is  immaterial ;  in  both  we 
have  the  intent  to  injure  the  plaintiff,  at  least  to  the  extent 
that  there  was  a  knowledge  that  the  act  would  result  in 
harm  to  the  plaintiff.  Indeed,  in  this  last  case  there  was 
even  a  desire  that  the  persuasion  would  result  in  harm  to 
the  plaintiff;  while  in  both  cases  harm  did  result.  Thus 
the  opinions  on  this  part  of  the  case  stand  for  the  proposi- 
tion, that  it  is  an  actionable  wrong  for  one  person,  with  the 

■Page  72a 
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intent  to  induce  another  to  conform  to  his  wishes,  to  per- 
suade a  third  person  to  break  a  contract  with  such  other 
person,  even  though  the  inducer  was  not  actuated  in  what 
he  did  by  personal  ill-will  towards  the  injured  person.  The 
fact  that  the  defendants  may  have  been  moved  to  do  the  acts 
complained  of  by  a  desire  to  elevate  the  class  to  which  they 
belonged,  rather  than  themselves  individually,  was  not  con- 
sidered by  the  court. 

The  second  count  was  for  conspiring  to  induce  persons 
not  to  enter  into  contracts  with  the  plaintiff.  It  brings  up  our 
Fourth  Question,  adding  the  element  of  combination  among^ 
the  defendants.  Brentano  was  induced  by  threats  of  busi- 
ness loss  to  refrain  from  entering  into  contracts  he  would 
otherwise  have  made  with  the  plaintiff.  The  decision,  if 
not  a  general  affirmative  answer  to  our  Fourth  Question, 
at  least  seems  to  stand  for  the  proposition :  That  a  combina- 
tion of  two  or  more  persons  to  induce  C.  by  threats  of  busi- 
ness loss  to  refrain  from  entering  into  a  contract  with  A., 
which  he  would  otherwise  have  entered  into,  is  an  action- 
able wrong.  The  opinions  of  the  two  judges  who  deal 
with  this  part  of  the  case,  Lord  Esher  and  Sir  Henry  Lopes, 
naturally  lay  stress  on  the  intent  to  injure,  not  on  the  means 
used.  Thus  Lord  Esher  says,^-comparing  the  claim  for 
inducing  persons  to  break  contracts  already  entered  into 
with  the  plaintiff,  and  that  for  inducing  persons  not  to  enter 
into  contracts  with  the  plaintiff:  "I  do  not  think  the  dis- 
tinction can  be  maintained.  There  was  the  same  wrongful 
intent  in  both  cases,  wrongful  because  malicious.  There 
was  the  same  kind  of  injury  to  the  plaintiff."**  So  also 
Sir  Henry  Lopes :  "...  a  combination  by  two  or  more 
persons  to  induce  others  not  to  deal  with  a  particular  indi- 
vidual, or  enter  into  contracts  with  him,  if  done  with  the 
intention  of  injuring  him,  is  an  actionable  wrong  if  damage 
results  to  him  therefrom."**  It  will  be  noticed  that  Lord 
Esher  strongly  indicates  his  belief  that  the  combination  is 
not  an  essential  element  of  the  wrong,  while  Sir  Henry 
Lopes  deals  only  with  the  facts  of  the  case  under  review, 
and  these  facts  showed  a  combination.     If  the  position 
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towards  conspiracy  taken  by  the  House  of  Lords  in  the 
Mogul  case,**  is  persisted  in,  it  would  appear  that  Lx>rd 
Esher's  practical  assumption,  that  the  element  of  conspiracy 
among  the  defendants  was  not  the  essential  element  which 
made  the  acts  of  the  defendants  wrongful,  is  correct. 

The  opinions  of  the  judges  in  Temperton  v.  Russel, 
especially  the  opinion  of  Lord  Esher,  revert  to  the  point 
of  view  towards  the  class  of  cases  we  are  discussing,  taken 
by  the  same  court  in  Bowen  v.  Hall.  We  again  have  the 
action  dependent  primarily  on  the  motive  of  the  inducer, 
rather  than  on  the  act  which  he  persuaded  the  third  person 
to  do.  The  point  of  view  of  Sir  Charles  Bowen,  and  the 
judges  who  follow  him  in  the  House  of  Lords  in  the  Mogul 
case  is  ignored.  There  perhaps  is  a  reason  for  this. 
As  we  have  seen,  in  the  Mogul  case  it  was  said  that 
an  action  lay  in  cases  like  Lumley  v.  Gye,  because  the 
inducer  persuaded  the  third  person  to  do  an  illegal  act.  In 
the  second  count  in  Temperton  v.  Russel,  the  defendants 
are  not  charged  with  inducing  Brentano  to  do  an  illegal  act, 
but  an  act  which  he  had  a  right  to  do ;  that  is,  refuse  to  have 
further  dealings  with  the  plaintiff.  If  the  view  of  Lumley 
V.  Gye  which  was  taken  in  the  Mogul  case  is  correct,  the 
conclusion  is  inevitable,  that  the  only  ground  for  uphold- 
ing the  second  count  in  Temperton  v.  Russel  is  the  element 
of  combination  among  the  defendants;  yet  the  Mogul  case 
itself  was  a  positive  decision  to  the  effect  that  combination 
could  not  make  an  act  illegal  which  would  be  legal  without 
such  combination.  As  a  consequence  of  the  decision  and 
the  opinions  of  the  judges  in  Temperton  v.  Russel,  it  was 
inevitable  that  the  House  of  Lords  should  take  the  first 
opportunity  to  discuss  the  extent  to  which  intent  in  these 
cases  made  the  acts  of  the  defendant  lawful  or  unlawful. 
This  opportunity  arose  in  the  case  of  Allen  v.  Flood. 

Before  taking  up  this  celebrated  case  a  word  should  be 
said  in  reference  to  a  case  in  equity,  Lyons  v.  Wilkins, 
which  first  came  before  the  courts  in  i896.'*  This  case 
arose  out  of  a  dispute  between  a  tmion  and  a  firm  of  leather 
bag  manufacturers.     One  of  the  measures  adopted  by  the 
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union  to  help  on  a  strike  of  the  firm's  employes,  was  to 
threaten  Schoenthal,  who  was  a  sub-manufacturer,  that 
unless  he  ceased  to  work  for  the  firm  they  would  order  a 
strike  of  his  workmen.  Such  a  strike  was  indeed  ordered 
on  Schoenthal's  refusal  to  comply  with  their  demands.  The 
action  was  brought  on  upon  motion  by  the  manufacturing 
firm,  J.  Lyons  &  Sons,  for  an  interlocutory  injunction  under 
the  Twenty-fifth  Section  of  the  Judicature  Act,  to  restrain 
the  defendants,  the  secretary  and  a  member  of  the  executive 
board  of  the  union,  from  "imlawfuUy  and  maliciously  induc- 
ing or  conspiring  to  induce  persons  not  to  enter  into  con- 
tracts with  the  plaintiffs."'^  Sir  Ford  North,  before  whom 
the  case  was  tried,  issued  the  interlocutory  injunction  in 
the  terms  prayed  for,'®  largely  on  the  ground  that  the  intent 
of  the  defendants  was  to  injure  the  plaintiff.  The  defend- 
ants appealed  to  the  Court  of  Appeal.  This  court  confirmed 
the  injunction,  but  they  altered  its  terms,  so  that  the  injunc- 
tion should  "restrain  the  defendants  .  .  .  from  pre- 
venting Schoenthal  or  other  persons  from  working  for  the 
plaintiff,  by  withdrawing  his  or  their  workmen  from  their 
employment  respectively."'*  This  change  was  made  because, 
as  Sir  A.  L.  Smith  expressed  it,  in  the  general  form  in 
which  the  injunction  was  granted  by  Sir  Ford  North,  "ever- 
lasting difficulties  would  arise  as  to  the  carrying  out  of  it."*® 
In  other  words,  the  wording  of  the  original  injunction  was 
too  indefinite.  The  character  of  the  changes  made,  how- 
ever, is  significant.  Sir  Ford  North,  in  his  wording,  laid 
stress  on  the  "malicious  inducement."  He  did  not  mention 
any  particular  method  which  could  not  be  employed,  but 
apparently  prohibited  every  form  of  persuasion  by  which 
third  persons  could  be  induced  not  to  enter  into  contracts 
with  the  plaintiff,  provided  the  persuasion  was  malicious. 
The  Court  of  Appeal,  on  the  other  hand,  omit  all  reference 

"The  25th  section  (8)  of  the  Judicature  Act  (1874)  Stats.  Ch.  66, 
provides  that  ".  .  .  an  injunction  may  be  granted  ...  by  an 
interlocutory  Order  of  the  Court  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  that  such  Order  should  be  made; 

-  (1896)  I  Ch.  p.  81& 
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tc  malice,  and  confine  the  persuasion  of  third  persons  which 

is  prohibited  to  the  withdrawing  of  workmen.    The  mere 

fact  that  in  the  ivording  of  this  injunction  the  judges  of 

the  a^iellate   court  saw  fit  to  leave  out  all  reference  to 

malice,  does  not,  of  course,  necessarily  indicate  that  they 

did  not  regard  malice,  as  Lord  Elsher  had  defined  it  in  Tetn- 

perion  v.  Russel,  to  be  essential  to  the  civil  wrong.    Such 

malice,  the  desire  to  injure  the  plaintiff,  the  defendants  in 

this  case  were  shown  to  have  had.     It  was,  therefore, 

mmecessary  that  it  should  be  again  proved  in  the  violation 

of  the  restraining  order.     But  it  is  significant  that  even 

with  this  malice  proved  they  did  not  care  to  go  further 

than  to  prevent  the  defendant  from  "persuading  by  threats 

of  business  loss.''    The  case  is  of  importance  in  our  present 

discussion,  in  that  it  is  the  first  case  in  which  the  judges  lay 

any  real  entphasis  on  the  method  of  persuasion  employed 

by  the  defendants.*^ 

Before  Lyons  v.  Wilkins  had  arisen,  the  case  which  we 
now  know  as  Allen  v.  Flood,  under  the  name  of  Flood  v. 
Jackson,  had  been  decided  by  other  judges  of  the  Court  of 
Appeal.**  There  were  two  trade  unions  connected  with  the 
shipbuilding  trade  of  England.  The  largest  was  the  United 
Society  of  Boiler  Makers  and  Iron  Shipbuilders ;  the  smaller, 
the  Shipwrights'  Provident  Union.  The  members  of  the 
Shipwrights'  Union  worked  both  in  iron  and  wood;  the 
Boiler  Makers  worked  only  in  iron,  and  regarded  the  ship- 
wrights as  trespassing  on  their  trade.  Flood  and  Taylor 
were  shipwrights,  who  had  been  employed  by  a  firm  of  ship- 
builders, Mills  &  Knight.  While  in  such  employ  they 
worked  on  iron  as  well  as  wood,  and  in  so  doing  incurred 
the  enmity  of  all  the  boiler  makers.  On  leaving  the  employ 
of  Mills  &  Kjiight,  they  secured  employment  with  the  Glen- 
gall  Iron  Company,  where  they  were  put  at  repairing  the 
woodwork  on  a  ship  named  the  "Sam  Weller."  The 
majority  of  the  workmen  of  the  Glengall  Company  were 
members  of  the  Boiler  Makers'  Union.  They  were  all 
intensely  interested  in  compelling  the  shipwrights  to  con- 
fine themselves  to  woodwork,  and  felt  incensed  at  the  intro- 

•  For  a  further  discussion  of  this  case  sec,  infra. 

•  (1895)  2  Q-  B.  21. 
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duction  of  the  two  strangers.  They,  of  course,  did  not  wish 
to  leave  the  employ  of  the  company  permanently,  but  they 
did  wish  the  company  to  discharge  Flood  and  Taylor,  and 
to  accomplish  this  last  result  had  determined  informally  to 
go  on  strike.  The  union  to  which  they  belonged,  however, 
had  a  rule,  that  unless  a  strike  was  authorized  by  the  Execu- 
tive Council,  the  strikers  would  not  be  entitled  to  strike 
benefits.  In  order  to  obtain  the  consent  of  the  Executive 
G>uncil,  it  was  first  necessary,  when  a  dispute  arose  at  any 
yard,  for  the  members  to  make  it  known  to  the  officers  of 
the  nearest  Branch.  It  then  became  the  duty  of  these 
officers  to  try  and  settle  the  dispute,  and  if  they  could  not,  re- 
fer it  to  the  Executive  Council.  Thus  only  the  Council  could 
order  a  strike.  The  boiler  makers  employed  at  Glengall's 
sent  for  Allen,  an  officer  of  the  London  Branch.  Alien 
responded  to  the  call,  and  on  learning  the  nature  of  the 
dispute  said  that  he  would  "try  and  settle  the  matter"  with 
the  company.  He  had  an  interview  with  the  manager,  a 
Mr.  Hallett.  At  this  point  we  reach  an  alleged  element  of 
doubt  in  the  facts  of  the  case.  One  version  of  the  con- 
versation is  that  Allen  told  Hallett  that  if  he  did  not  dis- 
charge Flood  and  Taylor,  he,  Allen,  would  call  out  the 
boiler  makers;  another  version  is  that  Allen  merely  stated 
that  there  would  be  a  strike  unless  this  was  done.  There  is 
no  doubt  that  Hallett  believed  there  would  be  a  strike,  and 
to  avoid  this,  discharged  at  the  end  of  the  day  Flood  and 
Taylor.  In  discharging  Flood  and  Taylor  the  company  did 
not  break  any  contract,  as  both  were  employed  by  the  day. 
At  the  same  time,  had  Hallett  not  believed  a  strike  immi- 
nent he  would  have  re-employed  both  the  next  day.  It 
should  also  be  noted  that  it  was  apparently  within  the  dis- 
cretion of  Allen,  on  having  the  cause  of  the  trouble 
explained  to  him,  to  say  that  he  did  not  approve  of  any 
action  and  refer  the  matter  at  once  to  the  other  officers  of 
the  Branch.  A  reading  of  the  whole  case  leaves  one  with 
no  doubt  but  that  Allen  sympathized  with  the  desire  of  the 
men  to  get  rid  of  the  two  shipwrights,  and  that  he  was 
willing  to  co-operate  with  them  towards  that  end  by  seeing 
the  officers  of  the  company  and  "trying  to  settle  the  matter," 
by  pointing  out  to  them  the  results  of  keeping  Flood  and 
Taylor  in  their  employ. 
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The  action  was  brought  by  Flood  and  Taylor  against 
Allen,  the  General  Secretary  of  the  Union,  and  the  Presi- 
dent of  the  Executive  G)uncil,  "For  maliciously  and  wrong- 
fully,  and  with  intent  to  injure  the  plaintiffs,  procuring  and 
inducing  the  Glengall  Iron  Q)mpany  to  discharge  them 
from  their  employment,  and  not  to  engage  or  employ  them 
again."     There  was  no  evidence  against  Allen's  co-defen- 
dants and  as  to  them  the  suit  was  dismissed.    Sir  William 
Kennedy,  who  tried  the  case,  submitted  three  questions  to 
the  jury,  all  of  which  they  answered  in  the  affirmative: 
(i)    "Did  the  defendant,   Allen,  maliciously  induce  the 
Glengall  Iron  Q)mpany  to  discharge  the  plaintiffs  or  either 
of  them  from  their  emplo)rment  ?     (2)  Did  the  defendant, 
Allen,  maliciously  induce  the  Glengall  Iron  Company  not 
to  engage  the  plaintiffs  or  either  of  them?     (3)  Was  the 
settlement  of  this  dispute  a  matter  within  the  discretion  of 
Allen?"**    Judgment  was  given  for  the  plaintiffs  on  these 
findings,  and  this  judgment  was  unanimously  confirmed 
by  the  Court  of  Appeal,**  but  finally  reversed  in  the  House 
of  Lords  by  a  vote  of  six  to  three.** 

In  looking  at  the  acts  of  Allen  we  may  regard  them  in 
one  of  two  lights.  We  may  assume,  that  as  the  strike  of 
the  Glengall  Company's  employes  was  certain  unless  Flood 
and  Taylor  were  discharged,  Allen  merely  assumed  the 
roD  of  mutual  friend  or  lover  of  peace,  who  gave  the  com- 
pany a  knowledge  of  the  true  state  of  affairs.  Or  we  may 
assume  that,  though  Allen  did  not  create  the  feeling  against 
the  plaintiffs  on  the  part  of  the  Glengall  Company's  em- 
ployes, he  not  only  sympathized  with  the  feeling,  but  was 
willing  to  co-operate  with  them  and  add  his  efforts  to  theirs, 
to  induce  the  Glengall  Company  to  discharge  the  plaintiffs. 
If  we  look  at  his  acts  in  the  first  light,  we  cannot  think  of 
holding  him  liable,  and  if  we  find  that  the  final  judgment 
of  the  House  of  Lords  was  reached  because  they  put  this 
interpretation  on  the  evidence,  a  case  of  less  importance  was 
never  taken  to  that  tribunal.  On  the  other  hand,  if  we 
regard  the  acts  of  Allen  in  the  second  light  indicated,  before 

*  Page  24.    The  meaning  of  the  last  question  is  not  clear.    It  is  not 
discussed  by  the  judges. 
""(iSstS)  A.  C  X. 
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we  can  draw  any  conclusion  as  to  the  principle  for  which 
the  case  stands,  we  must  ask  ourselves :  Did  Allen,  with  a 
desire  to  injure  the  plaintiffs,  induce  the  Glengall  Com- 
pany not  to  employ  the  plaintiffs  by  merely  stating  as  a 
matter  of  argument  the  fact  over  which  he  had  no  control, 
namely,  the  threat  of  the  strike;  or  did  he  do  anything 
to  make  that  threat  more  effective?  If  the  former  inter- 
pretation is  to  be  put  upon  his  acts  the  case  stands  for  the 
proposition,  that  A.  can  have  no  action  against  B.,  though 
B.,  with  a  desire  to  injure  A.,  persuaded  C,  by  argument, 
not  to  deal  with  A.,  even  though  one  of  the  arguments  used 
was  the  recital  of  the  fact  that  if  he  did  not  do  as  B.  wished, 
others  would  injure  him  in  his  business.  On  the  other 
hand,  if  we  regard  Allen  as  himself  increasing  the  effective- 
ness of  the  threat,  the  case  stands  for  the  much  wider  propo- 
sition, that  if  B.,  with  an  intent  to  injure  A.,  by  threats  of 
business  loss  which  he  himself  will  aid  in  inflicting,  induces 
C.  not  to  deal  with  A.,  A.  has  no  action  against  B.  In 
short,  the  case  answers  in  the  negative  our  Fourth  Question, 
and  in  effect,  though  there  was  no  combination  charged, 
overrules  Temperton  v.  Russel,  The  differences  of  opinion 
among  the  judges,  and  the  mistaken  conception  of  the  scope 
of  the  decision  which  exists  among  the  profession,  is  due 
in  a  large  part  to  the  fact,  that  some  of  those  who  took  part 
in  the  decision  regarded  Allen  as  an  arguer,  while  others 
regarded  him  as  a  threatener ;  that  is  one  who  himself  was 
willing  and  had  the  power  to  effectually  assist  in  inflicting 
the  business  injury,  unless  there  was  a  compliance  with  his 
demands. 

It  will  be  seen  that  if  the  position  taken  by  Sir  William 
Brett,  Lord  Esher,  in  Bowen  v.  Hall,  and  in  Temperton  v. 
Rtissel,  is  adopted,  and  the  emphasis  in  these  cases  of  inter- 
ference in  trade,  is  to  be  placed  on  the  intent  of  the  inducer, 
it  is  an  actionable  wrong  whether  the  inducer  is  a  threatener 
or  not.  To  induce  a  person  by  argument  not  to  enter  into 
a  contract  with  another  may  not  be  actionable,  but  to  induce 
him  for  the  purpose  of  injuring  that  other  in  his  business 
is  actionable  because  done  with  a  malicious  intent.  This  is 
the  position  of  Sir  William  Kennedy,  the  trial  judge.** 
•Page  37. 
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It  is  immaterial  from  this  point  of  view  whether  Allen 
merely  used  the  imminence  of  the  strike  as  an  argument,  or 
whether  he  actively  assisted  in  making  the  threat  a  greater 
reality.     In  either  event  he  persuaded  with  the  intent  to 
injure;  with  malice,  and  that  is  enough.    The  opinion  of 
Lord  Esher  in  the  Court  of  Appeal  practically  takes  the 
same  position.    Though  he  does  say  that  Allen  went  to  the 
masters  "to  put  pressure  on  them,"*^  it  is  evident  that 
whether  Allen  by  his  acts  did  or  did  not  increase  the  force  of 
the  pressure  is  in  his  opinion  immaterial.    To  him,  the  evi- 
dence of  Allen's  undertaking  to  help  to  secure  the  discharge 
of  the  plaintiffs  is  sufficient  to  maintain  the  action.    ''One 
person/'  he  says,  "has  a  perfect  right  to  advise  another  not 
to  make  a  particular  contract,  and  that  other  is  at  perfect 
liberty  to  follow  that  advice.    But  if  the  first  person  uses 
the  persuasion  with  the  intent  to  injure  the  person  with 
whom  he  is  going  to  make  the  contract,  then  the  act  is 
malicious,  and  the  malice  makes  that  unlawful  which  would 
othentnse  he  lawfuL"^^    Sir  Henry  Lopes  agreed  with  this 
proposition.    Sir  John  Rigby,  the  third  judge  in  the  Court 
of  Appeal,  while  he  did  not  say  that  he  disagreed  with  the 
principle  as  stated,  concurred  without  discussion  because 
he  considered  the  question  settled  by  Temperton  v.  Russell* 
As  stated,  the  case  was  appealed  to  the  House  of  Lords. 
After  the  first  argument,  eight  judges,  Hawkins,  Mathew, 
Cane,  North,  Wills,  Grantham,  Lawrence  and  Wright,  were 
summoned  to  attend  a  second  argument.    At  the  close  of 
this  second   argument   the   following  question   was   pro- 
pounded to  the  judges,  who  had  been  summoned  to  assist: 
"Assuming  the  evidence  given  by  the  plaintiffs'  witnesses  to 
be  correct,  was  there  any  evidence  of  a  cause  of  action  fit 
to  be  left  to  a  jury  ?"*^® 

Six  of  the  eight  judges  answered  the  question  thus  put 
in  the  affirmative,  two  in  the  negative.  Only  one,  however. 
Sir  Alfred  Wills,  distinctly  affirms  the  proposition,  that  in 
these  cases  a  desire  to  injure  may  make  an  act  unlawful 

•Page  40. 
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which  without  this  motive  would  be  lawful.*^  Sir  Ford 
North  comes  near  to  this  idea  by  following  the  conception 
elaborated  by  Sir  Charles  Bowen  in  the  Mogul  case;  namely, 
that  the  willful  infliction  of  injury  on  another  is  actionable 
unless  done  with  just  cause  and  excuse,  and  then  taking  the 
position  that  the  desire  to  injure  the  plaintiffs  deprived 
Allen  of  this  just  cause,  which  in  the  Mogul  case  was  sup- 
plied by  the  defendants'  desire  to  advance  their  own  busi- 
ness.*^* From  this  point  of  view,  the  desire  to  injure — the 
malice — does  not  make  the  act  wrongful.  The  doing  of  an 
act  which  leads  to  harm  is  the  foundation  of  the  action ;  the 
malice  merely  prevents  an  excuse  which  might  otherwise 
be  pleaded.  The  only  possible  practical  difference,  however, 
between  this  view  and  that  expressed  by  Lord  Esher  and  Sir 
Alfred  Wills,  is,  that  where  malice  is  regarded  as  the  element 
which  makes  the  act  wrongful  no  excuse  is  possible,  while  if 
malice  is  but  a  reason  for  not  excusing  an  act  which  is  wrong- 
ful unless  excused,  then  other  reasons  may  overcome  the 
malice  and  make  an  act  lawful  even  though  done  with  the 
intent  to  injure.  This  was  what  happened  in  the  Mogul  case. 
There  was  an  intent  to  injure,  but  there  was  also  an  intent 
on  the  part  of  the  defendants  to  advance  their  own  trade. 
In  Allen  v.  Flood  there  was  an  intent  to  injiwe,  but  there 
was  likewise  an  intent  to  secure  for  the  boiler  makers  a 
monopoly  of  iron  work  on  ships.  Taking,  therefore,  Sir 
Ford  North's  own  argument  the  conclusion  from  it  would 
seem  to  be,  that  the  desire  to  secure  the  monopoly  of  the 
export  carrying  trade  is  a  lawful  excuse  for  an  otherwise 
actionable  injury,  but  the  desire  to  secure  for  others  the 
monopoly  of  the  trade  of  working  on  iron  in  ships,  is  not 
a  lawful  excuse  for  such  an  injury.  It  is  fair  to  the  learned 
judge  to  suppose  that  the  distinction,  not  being  of  his  own 
making,  he  really  disagreed  with  the  decision  in  the  Mogul 
case.  None  of  the  other  judges  really  make  Allen's  intent 
to  injure  the  foundation  of  their  belief  that  the  plaintiffs  had 
a  cause  of  action.  Sir  Henry  Hawkins  thinks  that  the 
evidence  showed  that  Allen  had  the  power  to  bring  on  a 
strike,  and  that  he  threatened  to  do  so  unless  the  company 

"Page  49. 
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discharged  the  plaintiflfs.**  From  this  view  of  the  evidence 
his  opinion  that  the  plaintiff  showed  a  cause  of  action  was 
merely  applying  the  decision  in  Temperton  v.  Russel  to  a 
case  which  lacked  the  element  of  conspiracy,  placing  that 
decision  however,  not  only  on  the  intent  to  injure,  but  on 
the  method  employed  to  persuade  the  Glengall  Company  to 
discharge  the  plaintiffs. 

Sir  William  Grantham  and  Sir  John  Lawrence  show  that 
they  thought  the  plaintiffs'  evidence  proved  that  Allen  will- 
fully misrepresented  his  power  to  cause  a  strike,  and  caused 
the  injury  through  this  willful  misrepresentation.**  In  this 
view  of  the  evidence  there  could  be  no  doubt  of  the  liability 
of  the  defendant.  Sir  Lewis  Cave,  the  remaining  judge  to 
answer  the  question  put  by  the  House  of  Lords  in  the  affirm- 
ative, does  so  on  the  ground  that  the  defendant  had  know- 
ingly trespassed  on  that  subdivision  of  the  rights  of  prop- 
erty, known  as  the  right  to  acquire  property.**  From  this 
point  of  view  it  was  alike  unnecessary  to  discuss  the  means 
employed  to  induce  the  Glengall  Company  to  discharge 
the  plaintiffs,  or  the  motive  of  Allen.  Any  act,  the  ordinary 
consequence  of  which  would  be  to  interfere  with  this  right 
to  acquire  property,  would  be  actionable.  Thus  this  learned 
judge  annotmced  a  principle  more  sweeping  than  any  of  his 
associates'.  Under  it,  he  who  from  a  good  motive  by  mere 
argument  induced  one  man  not  to  deal  with  another  would 
seem  to  have  committed  an  actionable  wrong. 

The  two  judges  who  gave  negative  replies  to  the  inquiry, 
Sir  Robert  Wright  and  Sir  James  Mathew,  did  so  on  the 
express  ground  that  they  believed  that  a  malicious  motive, 
where  there  is  not  express  malice,  that  is  the  desire  to 
harm  for  harm's  sake,  can  never  make  that  unlawful 
which  would  otherwise  be  lawful.**  Sir  James  Mathew, 
while  he  seems  to  have  regarded  Allen  in  the  light  of  a  man 
who  merely  used  the  imminence  of  the  strike  as  a  reason 
why  the  company  should  discharge  the  plaintiffs,*^  does 
by  his  illustrations  seem  to  go  so  far  as  to  assert  that  a 
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combination  of  employes  to  strike,  unless  the  employer  dis- 
charged a  co-laborer,  would  not  give  rise  to  a  right  of  action 
in  the  party  injured.*'  Sir  Robert  Wright  also  seems  to 
take  this  position — ^a  position  which  is  directly  opposed  to 
the  decision  on  the  second  count  in  Temperton  v.  Russel, 
— as  he  points  out,  that  without  malice  the  action  of  Allen 
is  not  actionable,  as  he  did  not  persuade  the  company  to 
break  a  contract  with  the  plaintiffs,  or  do  other  unlawful 
acts.*^* 

Thus,  with  a  multitude  of  learned  advice,  which  only 
served  to  emphasize  the  different  views  which  could  be 
taken  of  the  evidence,  and  the  conflict  in  existing  judicial 
opinion,  not  only  as  to  the  effect  of  the  defendant's  motive 
in  making  his  act  wrongful,  but  as  to  the  limits  of  legal 
conduct  in  labor  disputes,  the  case  was  taken  up  for  final 
decision  by  the  members  of  the  House  of  Lords.  As  stated, 
of  the  nine  judges  who  then  took  part  in  the  decision,  three 
voted  to  confirm  and  six  to  reverse  the  Court  of  Appeal. 
In  order  to  ascertain  exactly  what  the  majority  thought 
they  were  deciding,  it  is  first  necessary  to  know  how  they 
looked  at  the  facts.  An  examination  of  their  opinions 
shows  that  five  at  least  did  not  look  upon  the  defendant, 
Allen,  as  having  either  increased  the  feeling  existing  among 
the  Glengall  Company's  employes  against  the  plaintiffs,  or 
as  himself  increasing  the  likelihood  of  a  strike  as  a  means 
of  persuading  the  company  to  discharge  the  plaintiffs.*^ 
Lord  Davey,  the  remaining  member  of  the  majority,  prob- 
ably looked  at  the  facts  in  the  same  way;'*  though  as  he 
did  not  restate  them,  as  each  of  the  other  judges  did,  this 
cannot  be  positively  asserted.  Of  course,  the  majority  do 
not  deny  that  Allen  used  the  certainty  of  the  strike  as  an 
argument  why  the  two  shipwrights  should  be  discharged, 
or  that  he  went  to  the  officers  of  the  company  to  use  these 
arguments  for  the  purpose  of  obtaining  this  discharge.  In 
view  of  this  interpretation  placed  by  the  majority  on  the 

"  Page  27. 

"  Page  62.    Sec  supra. 

"The  five  judges  are:  Lords  Macnaghtcn,  pp.  147-148,  150-151; 
Lord  Herschell,  pp.  115,  142;  Lord  Watson,  pp.  90,  91,  98;  Lord  Sand, 
p.  161 ;  Lord  James,  of  Hereford,  p.  176. 

■  Page  172. 
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evidence,  the  case,  as  one  determining  the  limits  of  right 
conduct  by  persons  engaged  in  economic  contests,  cannot 
stand  for  more  than  the  proposition  that:  If  B.  persuades 
C.  by  argument  to  abandon  a  contemplated  contract  with  A., 
even  though  B.  intended  to  injure  A.,  and  harm  does  as  a 
matter  of  fact  result  to  A.,  A.  has  no  action  against  B. 

The  case  also  stands  for  the  principle  that  an  act  does 
not  become  wrongful  merely  because  it  was  done  with  the 
intent  to  injure,  unless  perhaps  the  injury  was  the  only 
object  of  the  act.  All  of  those  composing  the  majority 
unite  in  maintaining  this  proposition,  and  for  this  cause, 
if  for  no  other,  the  case  will  always  remain  one  of  the  most 
important  ever  decided.®*  It  is  practically  impossiUe  to 
state  whether  those  who  dissented  would  or  would  not  have 
considered  Allen's  acts  actionable,  had  they  regSLvded  the 
facts  in  the  same  light  as  the  majority.  To  them,  however, 
Allen  did  more  than  argue,  he  threatened  and  was  himself 
an  active  agent  in  increasing  the  coercion  which  led  to  the 
discharge  of  the  plaintiffs.  In  short,  they  r^[ard  the  facts 
of  the  case  as  presenting  our  fourth  question,  the  threat  of 
business  harm  in  order  to  prevent  the  third  person  dealing 
with  the  plaintiffs,  and  they  answer  this  question  in  the 
affirmative.*' 

Though  there  is  nothing  in  the  decision  in  Allen  v.  Flood 
which  involves  a  negative  answer  to  our  fourth  question, 
or  a  reversal  of  the  judgment  on  the  second  count  in  Tetip- 
perton  v.  Russel,  three  of  the  majority  go  beyond  what  was 
necessary  in  the  case  as  they  conceived  the  facts,  to  discuss 
the  question  of  the  liability  of  the  defendant,  supposing  that 
he  had  created  the  threat  of  business  loss  which  effectively 
persuaded  the  company  to  discharge  the  plaintiffs,  and  they 
come  to  the  conclusion  that  even  in  this  event  the  defendant 

"The  proposition  in  respect  to  malice  may  almost  be  said  to  have 
received  the  unanimous  opinion  of  the  House  of  Lords.  As  two  of  the 
three  judges  who  dissented  seem  to  go  no  further  than  Sir  Charles 
Bowen  in  the  Mogul  case,  that  is  they  regard  malice,  i  e.,  the  intent  to 
injure,  as  taking  away  any  just  cause  or  excuse  for  the  injury.  For 
their  discussions  of  this  subject  see  Lord  Chancellor  Halsbury,  pp.  84, 
S5;  Lord  Ashbourne,  p.  114.  Lord  Morris,  the  remaining  dissenting 
judge,  does  not  discuss  the  question. 

■  See  for  this  part  of  their  respective  opinions :  Lord  Herschell,  pp. 
129^  130;  Lord  Watson,  p.  98;  Lord  Sand,  165. 
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would  not  be  liable,  because  it  is  lawful  to  put  pressure  on 
a  man  to  make  him  act  in  a  legal  manner,  though  the  result 
of  his  act  is  to  injure  a  third  person,  provided  the  presstu-e 
comes  from  threatening  to  do  what  you  have  a  perfect  right 
to  do.  Thus  in  this  view,  while  it  would  be  illegal  for  Allen 
to  threaten  physical  harm  to  the  property  of  the  company 
unless  they  discharged  the  plaintiffs,  and  for  the  resulting* 
injury  to  them  the  plaintiffs  in  that  case  might  have  had  an 
action,  merely  to  threaten  to  stop  woric,  or  that  he  would 
have  other  people  not  under  contract  stop  work,  would  be 
to  threaten  to  do  what  he  or  they  had  a  right  to  do,  and 
would  not,  under  the  principle  announced,  give  rise  to  any 
cause  of  action.  It  will  be  seen  that  this  is  a  direct  negative 
answer  to  our  fourth  question.  In  announcing  this  prin- 
ciple and  its  application  to  the  possible  facts  of  the  case. 
Lord  Sand  expressly  states  that  he  is  not  dealing  with  a 
combination  to  injure.  This  saving  sentence  prevents  his 
opinion  from  being  a  direct  assertion  that  the  second  coiuit 
in  Temperton  v.  Russel  should  have  been  decided  in  favor 
of  the  defendants.®*  Lord  Herschell,  however,  makes  no 
such  reservation,  and  practically  regards  this  part  of  Tem- 
perton V.  Russel  as  overruled.** 

It  will  easily  be  perceived  that  if  the  case  of  Allen  v. 
Flood  really  stood  for  the  proposition  contended  for  by  at 
least  one-half  of  the  majority,  it  would  be  a  case,  not  only 
of  far-reaching  importance  on  the  subject  of  malice,  but 
it  would  be  an  equally  important  case  on  the  subject  of  the 
limit  of  right  conduct  in  trade  and  labor  disputes.  The 
profession  generally  interpreted  the  decision  through  Lord 
Herschell's  opinion.  Thus  the  plaintiffs  in  Lyons  v.  WUkins, 
having  proved  at  the  trial  the  allegations  which  in  the 
motion  for  the  preliminary  injunction  secured  for  them  an 
order  restraining  the  defendants  from  withdrawing  or 
threatening  to  withdraw  the  workmen  from  a  third  person 
unless  the  third  person  ceased  to  deal  with  the  plaintiffs, 
moved  to  make  the  judgment  permanent.  Sir  E.  W.  Br)mc, 
considered  that  the  judgment  in  Allen  v.  Flood  showed  that 
the  plaintiffs  were  not  entitled  to  this  injunction.**     In 

••Page  168. 
"Page  143. 
-78  L.  T.  618,  1898,  619;  s.  c,  67  L.  J.  Ch.  383. 
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Huttley  V.  Simmons^''  Sir  Charles  Darling  hdd  that,  in  view 
of  the  decision,  a  combination  of  cabmen  to  prevent  another 
cabman  from  being  employed  as  a  cab-driver,  did  not  give 
the  injured  cab-driver  a  right  of  action  against  the  combina- 
tion.*® It  was  inevitable  that  the  House  of  Lords  would  soon 
be  given  an  opportunity  to  decide  whether  they  cared  to 
limit  Allen  v.  Flood  to  the  question  actually  decided  on  the 
facts,  as  the  majority  interpreted  those  facts,  or  whether 
they  would  extend  the  case  to  cover  the  larger  principle 
maintained  by  Lord  Herschell.  The  opportunity  arose  when 
the  case  of  Quinn  v.  Leathem,^^  in  1901,  was  appealed  from 
the  Irish  Court  of  ApptaH!'^  In  this  case  the  defendants 
were  the  officers  of  a  trade  union  of  Belfast,  registered  as 
the  Journeyman  Butchers  and  Assistants'  Association.  By 
a  rule  of  the  association  it  was  the  duty  of  all  members  to 
assist  their  fellow-unionists  to  obtain  employment.  The 
plaintiff  was  a  flesher,  having  a  number  of  workmen  in  his 
employ  who  were  not  members  of  the  union.  A  meeting 
of  the  union  was  called,  at  which  the  plaintiff  was  present 
He  offered  to  pay  the  dues  and  fines  of  his  workmen,  if 
they  were  admitted  as  members.  He  was  told,  however,  by 
the  defendants  and  other  members  present  at  the  meeting, 
that  they  would  not  admit  his  workmen,  and  he  was  warned 
that  he  must  discharge  his  journeymen.  He  could  have 
complied  with  this  request  without  breaking  any  contract, 
as  he  employed  the  butchers  by  the  week;  but  he  refused. 
To  force  him  to  comply,  the  union  notified  a  person  by 
the  name  of  Munce,  a  butcher,  or,  as  we  would  call  him,  a 
meat  provision  dealer,  who  had  not  any  contract  with  the 

•  (1898)  I  Q.  B.  181. 

"  So  to  the  Scottish  Court  of  Session,  through  Lord  Kincaimey,  de- 
cided the  case  of  the  Scottish  Co-operative  Wholesale  Society  v.  Glas- 
%cw  FUsher^  Trade  Defence  Association,  35  Scottish,  'L.  R.  645, 
1808,  on  the  Mogul  case  and  Allen  v.  Flood,  In  the  Scottish  case  the 
defendants,  who  were  an  association  of  butchers,  indicated  to  the  cattle 
salesmen  that  they  would  not  buy  at  their  sales  if  the  salesmen  per- 
mitted persons  representing  the  Co-operative  Society  to  bid.  The  sales- 
men in  consequence  refused  to  receive  bids  from  the  Co-operative 
Society,  and  the  latter  brought  an  action  against  the  Fleshers'  Associa- 
tion for  the  consequent  injury.    The  case  was  dismissed. 

"(igoi)  A.  C  495. 

•  (1899)  2  I.  R.  S&7,  reported  under  the  name  of  Leathern  v.  Craig, 
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plaintiflf,  but  who  was  accustomed  to  take  some  thirty 
pounds  of  meat  every  week  from  him,  that  if  he  continued 
to  deal  with  the  plaintiff  his  workmen  would  go  on  strike. 
In  consequence  of  this  threat,  Munce  stopped  taking  beef 
from  the  plaintiff.  The  action  was  brought  by  the  plain- 
tiff against  the  defendants  as  officers  of  the  union  for 
wrongful  interference  in  his  business.  A  verdict  in  favor 
of  the  plaintiff  was  confirmed  by  the  Irish  courts,  and  finally, 
on  appeal  by  the  defendant  Quinn,  by  the  unanimous  judg- 
ment of  the  House  of  Lords." 

It  will  be  observed  that  this  case  is  indentical  with  that 
made  out  on  the  second  count  in  Temperton  v.  Russel^^ 
and  that  the  court  refuse  to  follow  the  apparent  drift  of 
Allen  V.  Flood  towards  the  reversal  of  die  earlier  case. 
There  would  appear  to  be  at  least  three  possible  grounds 
for  distinguishing  the  case  before  the  court  from  Allen  v. 
Flood.  This  case  contained  the  element  of  a  combination 
to  injure;  Allen  v.  Flood  contained  no  such  element.  Again, 
the  majority  in  Allen  v.  Flood  did  not  regard  Allen  as 
creating  the  condition  which  practically  coerced  the  Glen- 
gall  Company  into  discharging  the  plaintiffs;  while  in  this 
case  there  was  no  doubt  that  the  defendants  had  conspired 
to  put  pressure  on  Munce  so  as  to  force  him  not  to  deal 
with  the  plaintiff.  Lastly,  in  Allen  v.  Flood,  Allen,  though 
he  was  not  employed  by  the  Glengall  Company,  acted  for 
those  who  were  employed,  because  they  believed  that  the 

"The  action  was  brought  in  1896  and  tried  before  Fitz  Gibbon,  L. 
J.  He  told  the  jury  that  there  must  be  proved  a  common  purpose 
among  the  defendants,  a  conspiracy  to  injure  (1899)  2  I.  R.  p.  673. 
The  jury  found  a  verdict  for  the  plaintiff.  The  defendants  moved  to 
set  this  verdict  aside.  In  the  Queen's  Bench  Division,  Andrews,  J., 
held  that  Allen  v.  Flood,  had  decided  that  the  acts  of  the  defendants, 
if  done  by  an  individual  only,  were  not  actionable,  but  that  this  was  a 
case  of  conspiracy  (see  ibid.,  p.  680).  To  the  same  effect,  O'Brien,  J. 
(see  p.  690),  and  Sir  P.  O'Brien,  L.  C.  J.  (see  p.  726).  Palles,  C  B., 
dissented  because  he  felt  himself  coerced  by  the  judgment  in  Allen  v. 
Flood  (see  p.  701).  The  defendants  appealed  to  the  Irish  Court  of 
Appeal.  There  the  lords  concurred  in  the  opinion  that  the  case  could 
be  distinguished  from  Allen  v.  Flood  on  ^e  ground  of  conspiracy. 
(Lord  Ashbourne,  C,  p.  751;  Porter,  M.  R.,  p.  760;  Walker,  L.  J.,  766; 
Holmes,  L.  J.,  p.  774.)  Only  the  defendant  Quinn  appealed  to  the 
House  of  Lords 

"  (1893)  13  B.  715. 
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presence  of  the  defendants  was  an  objectionable  condition 
of  their  einplo3nnent,  while  in  this  case  the  defendants  and 
their  associates  had  nothing  to  do  with  the  plaintiff  or  his 
workmen.     In  reference  to  the  last  distinction,  though  Lord 
Macnaghten  and  Lord  Lindley  both  refer  to  the  fact  that 
Leathern  had  no  dispute  with  his  men,  none  of  the  court 
can  be  said  to  lay  emphasis  on  this  as  the  real  basis  for  dis- 
tii^ishing  the  case  before  them  from  Allen  v.  FloodJ'^ 
The  judges  really  distinguish  this  case  on  one  or  both  of  the 
other  gprounds   of  distinction  which  we  have  mentioned. 
Thus  Lord  Macnaghten  takes  the  position,  though  he  does 
not  discuss  the  proposition  at  any  length,  that  a  conspiracy 
to  injure,  resulting  in  damage  gives  rise  to  civil  liability  J* 
Lord  Brampton  maintains  the  same  proposition,  pushing  it 
to  the  logical  conclusion  that,  once  you  have  a  conspiracy  to 
mjure,  an  act  done  in  the  furtherance  of  the  object  of  the 
conspiracy  becomes  wrongful,  though  had  it  not  been  for 
the  conspiracy  it  would  have  been  lawful^*    It  need  hardly 
be  pointed  out  that  this  position  is  directly  contrary  to  that 
taken  by  Lord  Bowen  in  the  Mogul  case.    As  we  pointed 
out.  Lord  Bowen  there  took  the  position  that  the  combina- 
tion to  be  illegal  must  be  a  combination  to  do  some  act 
which  would   injure  the  plaintiff  without  just  cause  or 
excuse,  and  whether  there  is  just  cause  or  excuse  is  the  same 
question  whether  you  have  the  act  of  one  or  of  many.^' 
This  opinion  was  as  we  have  seen  at  the  time  approved  by 
the  House  of  Lords.    Thus  it  may  be  said  that  the  position 
of  those  who  placed  Quinn  v.  Leathern  on  the  ground  of 

"For  Lord  Macnaghten's  reference  to  this  phase  of  the  case,  see 
page  511 ;  for  Lord  Lindley's,  page  556.  Lord  Shand  does  say,  on  page 
514,  that  the  vital  distinction  between  Allen  v.  Flood  and  the  present 
case,  is  that  in  the  former  "the  purpose  of  the  defendant  was  by  the 
acts  complained  of  to  promote  his  own  trade  interest;"  while  in  the 
present  case  there  was  a  combination  to  injure  "as  distinguished  from 
the  intention  of  legitimately  advancing  their  own  interests."  In  view 
of  the  facts  of  Allen  v.  Flood,  the  language  of  the  learned  judge  is 
almost  unintelligible,  unless  we  assume  that  he  had  in  his  mind  the 
existence  in  Allen  v.  Flood  of  a  dispute  between  the  Glengall  G>mpany 
and  their  employes  and  that  the  act  of  Allen  was  in  furtherance  of  the 
employes'  side  of  the  dispute. 

••Page  510. 

"  Page  529. 

"•23  0.  B.  D.  p.  617,  1889. 
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conspiracy  to  injure  was  directly  contrary  to  the  decision  in 
the  Mogul  case.  There  the  acts  of  the  defendant  being 
legal,  were  according  to  the  majority  legal,  if  done  by  one, 
and  the  court  held  that  they  did  not  become  illegal  because 
the  immediate  object  was  to  drive  the  plaintiff  out  of  busi- 
ness, or  because  of  a  combination  towards  that  end.  Again, 
if  the  position  of  Lord  Brampton  is  to  be  persisted  in,  the 
principle  for  which  Allen  v.  Flood  stands  in  respect  to 
intent  is  much  curtailed.  While  the  intent  to  injure  may 
not  make  an  act  of  one  illegal,  which  would  be  otherwise 
legal,  according  to  Lord  Brampton's  position,  the  intent 
of  many  combining  to  do  an  act  will  make  the  act  done 
legal  or  illegal  according  to  the  nature  of  the  intent. 

All  the  judges,  however,  as  we  have  intimated,  did  not 
rest  the  case  on  the  element  of  combination.    Lord  Chan- 
cellor Halsbury  points  out  that  in  Allen  v.  Flood  "the 
defendant  neither  uttered  nor  carried  into  effect  any  threat 
at  all,"  while  in  the  case  before  the  court,  "there  was  con- 
spiracy, threats,  and  threats  carried  into  execution,  so  that 
loss  of  business  and  interference  with  the  plaintiff's  rights 
are  abundantly  proved. "^^    Lord  Lindley  e^ipands  the  same 
general  idea.    He  points  out  that  the  plaintiff  "had  a  right 
to  earn  his  own  living  in  his  own  way,"  and  that  the  defend- 
ants in  what  they  did,  interfered  in  the  liberty  of  action  of 
the  plaintiff's  customers  by  putting  the  customers  to  all 
the  inconvenience  they  could  without  using  violence.^'    He 
disregards  the  element  of  combination,  pointing  out  that 
though  it  is  improbable  that  one  man  could  have  done  what 
the  defendants  did,  had  he  done  so,  "he  would  have  com- 
mitted a  wrong  towards  the  plaintiff  for  which  the  plain- 
tiff could  have  maintained  an  action."^*     In  other  words, 
he  would  here  appear  to  make  the  action  depend  on  the 
infringement  of  the  plaintiff's  right,  and  the  infringement 
depend  on  the  coercion  of  the  will  of  the  plaintiff's  cus- 
tomers by  threats  of  business  loss.    This  part  of  the  opinion 
of  Lord  Lindley  is  clear  and  shows  apparently  that  he 
would  answer  our  fourth  question  in  the  affirmative. 

"  Page  S07. 

"  Pages  534,  536,  537. 

"  Page  537. 
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In  a  subsequent  part  of  his  opinion,  however,  he  throws 
doubt  on  the  inference  that  he  regarded  the  coercion  of  the 
will  of  the  defendant's  customers  as  the  element,  the  exist- 
ence of  which  made  the  act  of  the  defendants  wrongful. 
We  have  in  a  note  referred  to  the  Scottish  case  of  Co- 
operative  Society  v.  Glasgow  Fleshers*  Association,^  The 
plaintiffs  and  defendants  in  that  case  were  in  a  sense  com- 
petitors in  trade.  Lord  Lindley  himself  states  the  essential 
facts.  He  says:  "In  this  case  the  butchers  induced  some 
salesmen  not  to  sell  meat  to  the  plaintiffs.  The  means 
employed  were  to  threaten  the  salesmen  that  if  they  con- 
tinued to  sell  meat  to  the  plaintiffs  they,  the  butchers,  would 
not  buy  from  the  salesmen."**  And  he  adds :  "There  was 
nothing  unlawful  in  this;"  his  reason  being  that  no  one's 
right  was  infringed,  apparently  because  it  was  an  act  done 
in  competition.  Though  Lord  Lindley  does  not  pursue  the 
matter  further,  it  would  seem  that  he  here  reverts  to  the 
idea  of  Sir  Charles  Bowen  in  the  Mogul  case ;  namely,  that 
where  a  deliberate  injury  is  inflicted  in  the  course  of  com- 
petition, no  fraud  or  violence  being  used,  it  is  done  with  just 
cause  and  excuse.  This  attitude  makes  him  support  the 
action  in  the  case  before  him  on  the  theory,  that  where  there 
is  no  competition  between  the  plaintiff  and  the  defendant, 
a  deliberate  injury  inflicted,  is  inflicted  without  this  just 
cause  or  excuse.  Or  we  may  put  the  point  in  another  way. 
The  plaintiff  in  Quinn  v.  Leathern  had  a  right  to  be  pro- 
tected from  deliberate  injury  through  interference  with  the 
free  will  of  his  customers,  unless  this  deliberate  injury  was 
inflicted  with  just  cause  and  excuse.  O^mpetition  would 
supply  this  just  cause;  but  Leathem  was  not  competing  in 
business  with  the  defendants,  and  the  defendants  had  no 
other  just  cause  and  excuse  for  their  acts.  If  we  are  cor- 
rect in  this  interpretation  of  Lord  Lindley's  opinion,  he 
does  not  answer  our  fourth  question  in  the  afiirmative, 
without  serious  qualification.  He  practically  maintains  that 
A.  has  a  right  of  action  against  B.,  if  B.  by  threats  of  busi- 
ness loss  induces  C.  not  to  enter  into  a  contract  he  would 
otherwise  enter  into  with  A.,  unless  A.  and  B.  are  com- 

"Scc  supra,  note. 
■Page  S39L 
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petitors  in  business  or  labor,  in  which  case,  under  the  cir- 
cumstances indicated,  A.  does  not  have  an  action  against  B. 

In  view  of  the  differences  noted  in  the  points  of  view 
of  the  judges  who  decided  Quinn  v.  Leathern,  it  is  improper 
to  assert  that  the  case  stands  for  any  principle  other  than 
that  necessarily  induced  from  the  facts.  We  can  say  no 
more  than  that  a  combination  of  two  or  more  persons  to 
injure  another  who  is  not  a  business  rival,  by  threatening 
to  inflict  business  harm  on  third  persons  if  they  continue  to 
deal  with  him,  gives  rise  to  a  legal  cause  of  action  by  the 
person  injured  against  the  combination. 

In  conclusion  it  may  be  profitable  to  sum  up  the  extent 
to  which  the  cases  we  have  discussed  have  answered  our 
four  questions,  and  to  indicate  the  principal  points  still 
unsettled.  That  our  first  question,  whether  A.  has  an  action 
against  B.  if  B.  by  the  offer  of  something  of  value  induces 
C.  to  break  a  contract  with  A.,  is  answered  in  the  affirma- 
tive, there  can  be  no  question.  But  it  is  interesting  to  note 
that  whether  it  is  actionable  if  B.  accomplishes  his  object 
by  mere  argument  is  yet  doubtful.  Though  no  case  has 
answered  our  second  question,  viz.,  whether  A.  would  have 
an  action,  if  B.  induced  the  breach  by  threats  of  business 
loss,  there  would  appear  to  be  no  doubt  that  an  action  for 
an  injury  inflicted  in  this  way  could  be  maintained ;  indeed, 
this  is  assumed  in  Quinn  v.  Leathern.  Our  third  question, 
which  raised  the  case  of  B.  persuading  C.  by  the  offer  of 
something  of  value  not  to  deal  with  A.,  the  Mogul  case 
seemed  at  the  time  to  decide  in  the  negative.  But  the 
recent  opinion  of  Lord  Lindley,  and  indeed  perhaps  the 
opinion  of  Sir  Charles  Bowen  in  the  case  itself,  would  tend 
to  confine  the  negative  answer  to  cases  where  A.  and  B. 
were  competitors  in  business,  and  we  may,  therefore,  fairly 
consider  it  doubtful  whether  or  not  A.  has  an  action  against 

B.  if  B.,  not  being  a  competitor  in  business  of  A.'s,  offers 

C.  "something  of  value"  if  C.  will  not  make  the  contract 
which  he  contemplates  making  with  A.®*     The  extent  to 

"  There  may  of  course  be  other  just  causes  beside  "competition."  The 
desire  to  benefit  C.  might  be  a  just  cause.  The  desire  to  injure  A.  would 
not  be  a  just  cause;  but  it  will  be  readily  seen  that  if  this  line  of  devel- 
opment is  pursued  there  will  soon  be  nothing  left  of  Allen  v.  Flood  as 
an  authority  on  malice. 
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which  Quinn  v.  Leathern  answers  our  Fourth  Question  in 
the  affirmative  need  not  be  restated,  but  it  may  be  pointed 
oat  that  under  this  question  the  following  cases  have  yet 
to  be  determined :  If  B.,  not  in  combination  with  others, 
threatens  C.  with  business  loss  if  he  makes  the  contract 
which  he  expects  to  make  with  A.,  has  A.  an  action  against 
B.,  (i)  Where  A.  and  B.  are  competitors?  (2)  Where  A* 
and  B.  are  not  competitors?  (3)  Where  B.  has  combined 
with  others,  A.  and  B.  being  competitors?  Again,  in  view  of 
the  fact  that  in  Quinn  v.  Leathern  there  was  no  dispute 
between  Leathem  and  his  own  employes,  and  that  this  fact 
was  adverted  to  by  more  than  one  of  the  judges,  it  may  yet 
be  considered  doubtful  whether  a  combination  of  a  number 
of  a  man's  employes  to  strike  unless  he  discharges  a  co- 
employe,  by  which  combination  the  co-employe  is  dis- 
charged, g^ves  rise  to  a  legal  cause  of  action  in  the  dis- 
charged employe,  against  the  members  of  the  combination, 
the  employer,  not  having  been  induced  to  commit  a  breach 
of  contract  ? 

It  is  not,  however,  the  number  of  important  and  perfectly 
possible  states  of  fact,  the  legal  import  of  which  has  not 
been  determined,  which  makes  the  subject  of  responsibility 
for  the  interference  in  the  trade  relations  of  others  one  of 
doubt  and  difficulty ;  it  is  rather  the  fact  that  in  the  solution 
of  each  case  which  has  arisen  there  are  several  distinct  ten- 
dencies, or  methods  by  which  this  class  of  cases  can  be 
decided,  no  one  of  which  has  as  yet  become  dominant.  In 
Lord  Esher,  for  instance,  we  have  the  tendency  to  ascertain 
the  legality  or  illegality  of  the  act  of  the  defendant  by  the 
character  of  his  intent.  This  tendency  received  a  most 
decided  check  in  Allen  v.  Flood,  but  the  opinion  of  Lord 
Brampton  in  Quinn  v.  Leathern  shows  that  the  tendency  is 
not  finally  eradicated.  The  opinion  of  Lord  Bowen  in  the 
Mogul  case,  exhibits  two  other  tendencies;  one,  that  towards 
testing  the  legality  of  the  defendant's  act  by  ascertaining 
the  nature  of  the  act  which  he  induced  the  third  person  to 
do,  whether  it  was  or  was  not  itself  a  civil  wrong  to  the 
plaintiff;  the  other,  the  tendency  to  ascertain  the  extent  of 
the  rights  of  the  plaintiff  as  a  trader,  and  then  to  ask 
whether  the  defendant  trespassed  on  these  rights.     This 
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last  attitude  is  usually  modified  by  treating  the  rights  of  a 
trader,  as  a  sort  of  quasi  property  right;  that  is,  as  a  right 
which  cannot  be  trespassed  on,  except  with  just  cause  and 
excuse,  the  just  cause  or  excuse  being  found  in  the  exercise 
by  the  defendant  of  similar  rights.  Lastly,  we  have  the 
tendency  to  test  the  legality  or  ill^fality  of  the  interference, 
by  the  method  employed  to  induce  the  third  person  to  break 
off  his  business  relations  with  the  plaintiff.  This  attitude 
is  seen  in  Lord  Herscheirs  opinion  in  Allen  v.  Flood,  where 
he  declares  that  Allen's  threat,  if  he  made  a  threat,  cannot 
give  rise  to  an  action,  because  in  striking,  the  Glengall 
Company's  employes  would  not  have  done  a  civil  wrong  to 
the  company.  It  is  seen  also  in  Lord  Lindley's  and  Lord 
Chancellor  Halsbury's  opinions  in  Quinn  v.  Leathern,  where 
they  regard  the  coercion  of  the  wills  of  the  plaintifTs 
customers  as  a  test  of  the  wrongfulness  of  the  defendants' 
acts. 

As  stated,  we  cannot  yet  tell  which  tendency  will  prevail. 
Until  one  tendency  does  prevail,  it  will  be  impossible  to 
foretell  with  any  certainty  what  will  be  the  decision  in  any 
case,  in  which  the  adoption  of  one  principle  or  test  of  legality 
rather  than  another  would  lead  to  different  results.  It  is 
the  opinion  of  the  writer  that  in  time  the  test  of  legality 
will  be  the  last  one  indicated,  that  is  the  character  of  the 
methods  employed  to  induce.  He  reaches  this  conclusion 
principally  because  it  appears  to  him  to  be  the  marked  char- 
acteristic of  the  development  of  the  law  of  torts,  that  it 
always  shows  a  tendency  to  reach  out  towards  an  objective 
standard  of  right  conduct,  and  that  the  only  other  test 
besides  the  last  which  meets  this  requirement, — the  nature 
of  the  act  persuaded, — fails  to  meet  any  form  of  coercion 
which  stops  short  of  threatened  violence  to  person  or  prop- 
erty; and  it  will  probably  be  generally  admitted  that  the 
capacity  which  the  modem  man  has  for  industrial  organi- 
zation of  all  kinds  would  seem  to  indicate,  that  persuasion 
by  business  pressure  is  a  new  form  of  coercion  from  which 
the  law  must  protect  all  classes  of  society. 

William  Draper  Lezvis. 


SOME  OBSERVATIONS  ON  THE  CASE  OF 
PRIVATE  WADSWORTH. 

In  the  February  number  of  this  magazine^  I  tried  to  state 
my  aHidusions  relative  to  the  meaning  of  the  phrase  "mar- 
tial law''  as  at  present  used;  and  as  to  the  possibility  of  its 
existence  in  Pennsylvania  during  the  recent  strike  of  the 
anthracite  coal  miners.  Briefly,  those  conclusions  were 
these:  that  the  civil  is  a  higher  law  than  the  miUtary;  that 
no  exception  to  this  proposition  is  allowed  save  in  time  and 
place  of  actual  war,  when,  of  necessity,  there  is  no  machinery 
for  the  enforcement  of  the  civil  law;  that  these  proposi- 
tions hold  true  of  England,  of  the  United  States,  and  of 
the  state  of  Pennsylvania;  that,  hence,  as  admittedly  the 
situation  in  the  coal  regions  did  not  amount  to  war,  the 
civil  law  must  take  cognizance  of  all  violence  committed 
there,  whether  by  civilian  or  soldier;  and  that,  therefore. 
Private  Wadsworth  must  answer  for  his  act  before  a  civil 
tribunal,  according  to  the  known  law  of  the  land. 

Even  though  I  be  wrong  in  my  conclusion,  however,  as  to 
the  non-existence  of  martial  law,  it  seems  that  the  parties 
concerned  in  the  killing  of  the  victim  must  stand  civil  trial, 
after  the  exigency  has  passed.  This  is  conceded  by  those 
who  argue  most  strongly  for  the  existence  of  martial  law. 

Thus  Birkheimer,  who  is  a  strenuous  adherent  of  the 
theory  that  martial  law  may  occur,  says:  "If  it  be  asked 
what  security  exists  against  abuse  of  this  summary  military 
authority,  the  answer,  as  before  pointed  out,  is  in  the  amen- 
ability of  those  exercising  it  not  only  to  military  superiors, 
but  also  before  the  civil  tribunals  of  the  country  when  peace 
and  order  again  resume  their  sway."*  And  again,  "Yet 
the  assertion  that  the  power  exercised  under  martial  law  is 
entirely  arbitrary  is  liable  to  mislead.  It  cannot  be  meant 
by  this  that  the  authority  there  exercised  by  the  military 
is  despotic  and  irresponsible,  nor  even  that  responsibility  is 
limited  to  accountability  to  military  superiors  alone.    And 

*Amducaw  Law  Rbgistb*,  O.  S.  Vol.  Sh  P.  63. 
•Birkheimer,  "MilitSLry  Government  and  Martial  Law,-  300. 
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herein  lies  the  safety  of  the  community."*  And  finally: 
"The  safeguards  against  martial  law  are  not  found  in  the 
denial  of  its  protection,  but  in  the  amenability  of  the  Presi- 
dent to  impeachment;  of  military  officers  to  the  civil  and 
criminal  laws  and  to  military  law;  in  the  frequent  change 
of  public  officers,  the  dependence  of  the  army  upon  the 
pleasure  of  Congress,  and  the  good  sense  of  the  troops/'* 

Finlason,  the  exponent  par  excellence  of  the  doctrines 
of  martial  law  seems  to  say  that  civil  or  criminal  proceedings 
may  be  brought  against  a  soldier  for  ( i )  cases  of  utter  ille- 
gality, through  total  want  of  jurisdiction  or  authority;  (2) 
cases  of  acts  done  during  martial  law,  but  not  really  under 
and  by  virtue  of  it,  that  is,  not  really  in  pursuance  of  it,  but 
under  color  of  it,  for  private  malice  and  revenge;  and  (3) 
cases  of  acts  done  without  orders  or  authority  at  all.  But 
he  contends  that  no  commander,  officer  or  soldier  "lawfully 
putting  martial  law  in  force  under  legal  declaration  of  it, 
can  be  legally  liable  for  orders  issued  or  obeyed  under  and 
by  virtue  of  military  authority."*^  For  this  proposition  he 
cites  Johnstone  v.  Sutton.^  This  case,  as  a  glance  at  the 
report  will  show,  has  nothing  to  do  with  martial  law,  but 
with  the  power  of  a  civil  court  to  revise  the  finding  of  a 
court-martial  sitting  to  try  a  military  offence. 

Moreover,  the  distinction  attempted  in  the  paragraph 
above-quoted  from  Finlason  does  not  seem  valid.  After 
the  three-fold  classification  of  cases  wherein  a  civil  court 
may  try  a  soldier,  there  seems  very  little  left  which  the 
civil  court  cannot  investigate.  Again,  the  writer's  asstunp- 
tion  is  rather  startling  when  he  begins  to  talk  of  "lawfully 
putting  martial  law  in  force,"  and  a  "legal  declaration  of 
it."  One  would  suppose  that  the  lawfulness  of  it  was  the 
subject  under  discussion,  and  if  its  legality  is  thus  to  be 
tacitly  assumed  there  is  nothing  further  to  discuss. 

It  being  settled,  then,  that  the  soldier's  guilt  or  innocence 
must  depend  on  the  action  of  a  criminal  court,  constituted 
and  acting  under  the  constitution  and  the  rules  of  the  com- 

*  Ibid.,  304, 
^Ibid.,  306. 

'Finlason,  "A  Treatise  on  Martial  Law,"  72,  note  (a). 

•  I  T.  R.  528. 
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mon  law,  we  may  undertake  the  discussion  of  some  of  the 
considerations  which  must  weigh  with  such  court  in  reach- 
ing a  just  conclusion. 

The  result,  so  far  as  the  criminality  or  innocence  of  the 
defendant's  act  goes,  must  depend,  it  seems,  upon  the 
answers  to  be  given  two  questions:  (i)  Were  the  orders, 
under  which  he  acted,  lawful  orders  ?  If  so,  then  the  case  is 
ended,  and  the  defendant  must  be  acquitted. .  But  if  not, 
then:  (2)  Was  the  illegality  of  the  orders  patent  to  the 
defendant,  or  of  such  a  nature  that  it  should  have  been  patent 
to  one  of  his  abilities  and  station,  under  the  circtunstances 
of  the  case?  Let  us  proceed  to  a  consideration  of  these 
two  inqtiiries. 

L     The  Legality  of  the  Orders. 

If  the  conclusions  reached  in  my  former  article  are  cor- 
rect, then  the  military  in  the  coal  r^ons  were  a  sort  of 
posse  comitatus, — ^with  this  added,  that  they  were  organized 
and  officered  and  subordinated  to  a  certain  discipline.  They 
had,  as  regards  the  suppression  of  riot,  or  the  prevention  of 
a  breach  of  the  peace,  or  of  a  felony,  no  higher  privileges 
than  the  constabulary.  They  had  the  right  to  meet  force 
with  force,  to  arrest  a  felon  and  if  he  were  escaping  to 
shoot  him  to  prevent  his  escape;  they  had  the  right,  as  has 
any  peace  officer  to  take  life  to  prevent  the  commission  of 
a  felony.  But  in  all  these  respects  they  were  peace  officers 
merely.  If  either  officer  or  private  overstepped  the  line  of 
what  was  strictly  necessary  to  these  ends,  he  was  guilty  of 
a  wrongful  act.  No  middle  ground  is  possible,— either  there 
was  peace  in  the  coal  regions,  in  which  case  these  men  were 
peace  officers  and  amenable  to  the  rules  and  sanctions  of 
the  criminal  code;  or  there  was  war  in  those  regions,  in 
which  case  the  soldier  is  answerable  to  no  tribunal  save  by 
the  will  of  his  commander,  under  the  laws  of  army  disci- 
pline. 

If  the  civil  law  was  paramount,  does  it  seem  that  the  gov- 
ernor of  the  state,  who  is  charged  with  the  execution  of  its 
behests,  took  the  lawful  and  appropriate  method  to  enforce 
it  when  he  wrote  this  order  for  the  guidance  of  the  general 
commanding:  ''He     .     .     .     will  arrest  all  persons  engag- 
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ing  in  acts  of  violence  and  intimidation,  and  hold  them 
under  guard  until  their  release  will  not  endanger  the  public 
peace."^  Surely  no  sheriff  could  lawfully  give  such  an 
order  to  his  deputies.  Is  this  an  indirect  attempt,  tacitly 
to  suspend  the  writ  of  habeas  corpus?  If  carried  out,  this 
order  would  certainly  place  a  large  part  of  the  government 
of  the  community  at  the  whim  of  the  commanding  officer. 
It  seems  that  there  was  no  necessity  for  the  arbitrary  hold- 
ing of  prisoners  by  the  military.  No  reason  is  apparent, 
why  they  should  not  be  turned  over  to  the  civil  arm  for 
trial  and  punishment  It  may  be  asked,  what  corrective  is 
there  for  such  an  ill^^l  order?  The  answer  is, — ^impeach- 
ment. 

Consider,  then,  the  order  issued  by  the  general  in  com- 
mand, in  pursuance  of  the  governor's  instructions.*  The 
orders  are  to  guard  a  house  that  has  recently  been  d3ma- 
mited.  This  is  reasonable  enough.  But  see  what  follows. 
"If  any  attempt  is  made  to  d)mamite  them,  or  they  are  shot 
at  or  stoned,  or  any  suspicious  characters  prowl  around,^ 
particularly  in  the  rear  of  the  house,  who  fail  to  halt  when 
directed  by  the  guard,  the  guard  shall  shoot  and  shoot  to 
kill." 

It  is  submitted  that  these  do  not  read  like  the  orders  of 
a  peace  officer  to  his  subordinates  in  a  country  governed 
by  common  law.  No  ordinar)*^  peace  officer  would  have 
the  right  to  shoot  "if  he  saw  suspicious  characters  prowling 
around."  Add  to  this  the  fact  that  the  man  shot  was  in 
the  highway,  and  that  no  public  warning  seems  to  have 
been  given  or  proclamation  to  have  been  made  that  pedes- 
trians should  not  use  the  highway  at  this  point,  or  that 
persons  visiting  the  house  where  the  shooting  occurred 
should  halt  when  called  upon  to  do  so. 

Can  it  be  contended  that  such  orders  were  lawful  ?  If  so, 
orders  that  every  man  in  the  region  should  keep  indoors 
under  pain  of  death  would  have  been  equally  lawful.  This 
is  not  civil  government,  but  a  dictatorship.     Surely  an 

'  Italics  mine    For  the  orders  in  full,  sec  51  Am.  L.  Reg.,  O.  S.  64 
(February,  1903). 
■  The  order  will  be  found,  51  Am.  L.  Rkc.,  O.  S.  65. 
"Italics  mine. 
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experienced  officer  should  know  that  he  oversteps  his  author- 
ity when  he  gives  such  an  order.  There  is  no  reason  why 
he  shotdd  not  be  made  to  answer  before  the  law  for  such 
abuse  of  authority .^^ 

Turning  now  to  the  case  of  the  private  who  did  the  shoot- 
ing,— if  he  were  put  upon  trial  for  the  act,  what  would  be 
the  duty  of  the  court  in  its  instructions  to  the  jury  ?  Qearly 
to  say  to  the  jury  that  the  orders  were  illegal.  If  the  orders 
to  the  soldier  were  to  take  the  life  of  one  engaged  in  com- 
mitting a  felony ;  or  to  save  the  soldier's  own  life  or  those 
of  others ;  this  would  be  justifiable  by  the  well-known  rules 
of  the  common  law.  So,  also,  of  shooting  to  prevent  an 
escape.  If  a  riot  were  actually  in  progress,  life  could  only 
be  taken  to  prevent  its  spread  and  the  consequent  loss  of 
life,  and  in  such  case  the  jury  must  be  the  judges  of  the 
necessity  of  the  order,  but  if  there  was  no  open  riot  in 
progress,  and  no  felony  being  committed  and  no  attempted 
escape  of  a  felon,  and  no  imperious  necessity  of  self-defence, 
then  an  order  to  kill  was  an  unwarranted  and  ill^fal  order. 

II.     Can  Defendant  Justify  by  Illegal  Orders  of  His 

Superior? 

Granting  then  that  the  orders  were  illegal,  may  they 
nevertheless  operate  to  shield  defendant  from  civil  or  crimi- 
nal liability? 

A  great  munber  of  cases  has  answered  this  question.  It 
is  conceived  that  cases  where  an  officer  or  soldier  has  been 
held  civilly  liable  in  spite  of  a  plea  of  superior's  orders  are 
quite  as  much  in  point  as  those  holding  him  criminally  liable. 
If  a  man  cannot  plead  such  orders  as  a  justification  for  an 
alleged  civil  wrong,  much  less  ought  he  be  allowed  to  do  so 
where  he  is  indicted  for  criminal  misconduct. 

The  English  cases  in  point  are  few.  Lord  Mansfield 
mentions  a  case  of  one  Gambier,**  a  captain  in  the 
British  navy,  who,  by  order  of  Admiral  Boscawen,  pulled 
down  the  houses  of  some  sutlers  on  the  coast  of  Nova 
Scotia,  who  were  supplying  the  sailors  with  liquors,  to  the 

"^  See  Hyde  v.  Melvin,  11  Johns.  521,  at  p.  523;  McCall  v.  McDoweU, 
I  Abbott  212. 
^Mostyn  v.  Fabrigas,  Cowp.  i8a 
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injury  of  the  sailors'  health.  The  order  was  held  unlawful 
and  die  captain  was  held  liable  in  damages  to  the  sutlers.^^ 
The  earliest  American  case  known  to  the  writer  where  an 
inferior  has  been  held  liable  civilly  in  spite  of  the  orders  of 
a  superior  is  Little  v.  Barreme^^^  decided  by  the  Supreme 
Court  of  the  United  States  in  1804.  Here  it  appeared  that 
an  act  of  Congress  had  authorized  the  seizure  of  all  Ameri- 
can vessels  sailing  to  French  ports,  and  empowered  the 
President  to  order  the  commanders  of  American  naval 
vessels  to  seize  and  search  any  vessel  suspected  of  such 
destination.  The  President  ordered  the  seizure  of  vessels 
sailing  from  as  well  as  to  French  ports,  transmitting  to  the 
captains  with  the  orders  a  copy  of  the  act ;  and  under  such 
orders  the  defendant,  a  captain  of  an  American  vessel,  seized 
the  "Flying  Fish,"  a  Danish  vessel,  which  was  bound  from 
a  French  port.  The  District  Court  of  the  United  States 
ordered  restoration  of  the  vessel  but  refused  damages  to 
the  owner  because  it  thought  there  was  reasonable  cause  to 
believe  the  vessel  to  be  American.  This  judgment  the  Cir- 
cuit Court  reversed,  on  the  ground  that,  even  if  an  American 
vessel,  its  seizure  would  have  been  illegal  as  it  was  proceed- 
ing from  a  French  port,  not  to  one,  as  provided  in  the  act 
of  Congress.  Heavy  damages  were  awarded  the  owners 
against  the  captain  defendant.  Chief  Justice  Marshall 
delivered  the  opinion.**    It  will  be  observed  that  here  no 

"Sec,  accord,  Tohin  v.  Queen,  16  C.  B.  N.  S.  31a 

"  2  Cranch,  170. 

^*In  the  course  of  his  opinion  he  said:  "I  confess  the  first  bias  of 
my  mind  was  very  strong  in  favor  of  the  opinion  that,  though  the 
instructions  of  the  executive  could  not  give  a  right,  they  might  yet 
excuse  from  damages.  I  was  much  inclined  to  think  that  a  distinction 
ought  to  be  taken  between  acts  of  civil  and  those  of  military  officers; 
and  between  proceedings  within  the  body  of  the  country  and  those  on 
the  high  seas.  That  implicit  obedience  which  military  moi  usually 
pay  to  the  orders  of  their  superiors,  which  indeed,  is  indispensably 
necessary  to  every  military  system,  appeared  to  mc  strongly  to  imply  the 
principle  that  those  orders,  if  not  to  perform  a  prohibited  act,  ought 
to  justify  the  person  whose  general  duty  it  is  to  obey  them,  and  who  is 
placed  by  the  laws  of  his  country  in  a  situation  which,  in  general, 
requires  that  he  should  obey  them.  I  was  strongly  inclined  to  think 
that  where,  in  consequence  of  orders  from  the  legitimate  authority,  a 
vessel  is  seized  with  pure  intention,  the  claim  of  the  injured  party  for 
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question  was  made  of  the  bona  Ades  of  the  captain,  nor  was 
tiie  question  discussed  whether  defendant  should  have 
known  that  the  order  was  illegal.  In  Hyde  v.  Melvin,^^ 
the  defendant  who  was  sued  in  debt  for  a  penalty  under  a 
statute  of  New  York  which  provided  that  "no  officer  shall 
call  out  or  cause  to  appear"  any  of  the  militia  within  a  cer- 
tain time  prior  to  any  election,  defended  on  the  ground, 
mter  alia,  that  he  did  not  know  of  the  statute  and  that  he 
acted  under  the  orders  of  his  colonel.  The  court,  while 
deciding  on  other  grounds,  remarked  that  this  constituted 
no  excuse,  but  would  only  make  the  colonel  equally  culpable 
with  the  defendant.  In  Mitchell  v.  Harmony^^  the  doctrine 
of  Little  v.  Barreme  was  affirmed. 

Despan  v.  Olney^'^  decided  in  the  first  circuit  by  Justice 
Curtis  in  1852,  seems  to  mark  the  first  narrowing  of  the 
theory  of  unconditional  liability.  There  it  appeared  that 
during  the  Dorr  rebellion  in  Rhode  Island,  the  defendant 
came  from  New  York  and  volunteered  for  the  state  militia. 
He  was  given  a  commission  as  captain  and  ordered  to  Paw- 
tucket.  General  Anthony  ordered  him  to  arrest  the  plain- 
tiff, who  had  been  a  supporter  of  the  rebellion,  but  had 
laid  down  his  arms  and  was  at  the  time  supporting  the 
regular  government.  The  plaintiff  sued  the  defendant  for 
unlawful  arrest  and  he  defended  on  the  ground  that  he  was 
obeying  a  lawful  order.  The  court  charged  the  jury  to  this 
effect :  ( I )  Martial  law  existed  in  Rhode  Island  at  the  time 
of  the  commission  of  the  defendant's  act.^®   (2)  But  martial 

damages  would  be  against  the  government  from  which  the  orders 
proceeded,  and  would  be  a  proper  subject  for  negotiation.  But  I  have 
been  convinced  that  I  was  mistaken,  and  I  have  receded  from  this 
first  opinion.  I  acquiesce  in  that  of  my  brethren,  which  is,  that*  the 
instructions  cannot  change  the  nature  of  the  transaction,  or  legalize  an 
act  which,  without  those  instructions,  would  have  been  a  plain  trespass." 

"11  Johns.  521,  1814. 

"13  How.  115,  1851. 

"  I  Curtis,  306. 

"This  statement  was  based  by  Justice  Curtis  on  what  he  conceived 
the  Supreme  Court  of  the  United  States  had  said  in  Luther  v.  Borden, 
7  How.  I.  He  attributed  to  the  court  the  doctrine  that  a  state  legis- 
lature might  declare  martial  law.  A  reading  of  the  opinion  in  that 
case  will  show  that  the  majority  expressly  refused  to  commit  itself 
00  this  point  and  that  the  dissenting  judge  flatly  denied  the  propo- 
sition. 
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law  is  not  an  absolute  defence;  its  existence  only  aids  the 
jury  in  discovering  the  intent  of  the  defendant  (3)  If  he 
was  guilty  of  malice,  then  he  is  liable.  (4)  If  there  was 
no  malice,  then  he  was  justified  in  following  the  order, 
which  was  apparently  within  the  scope  of  his  superior's 
authority. 

It  will  be  noted  that  this  charge  lays  down  a  new  rule 
as  to  liability  for  obedience  to  orders,  to  wit :  that  the  act 
is  justifiable  if  the  orders  were  within  the  apparent  scope 
of  the  officer's  authority  and  there  was  no  malice  in  its  com- 
mission. As  this  was  merely  a  charge  to  a  jury,  no  authori- 
ties are  cited. 

During  the  War  of  the  Rebellion  certain  prisoners  were 
in  the  custody  of  an  officer  of  the  Supreme  Court  of  Texas, 
pending  the  hearing  of  a  writ  of  habeas  carpus,  for  which 
they  had  applied,  to  determine  whether  they  should  be 
tried  by  that  court  or  remanded  to  the  military.  Sparks, 
a  major  of  the  Confederate  Army  took  them  from  the  cus- 
tody of  said  officer.  The  court  was  asked  to  issue  an 
attachment  for  Sparks.  His  answer  was  that  he  had  seized 
the  prisoners  at  the  orders  of  the  general  commanding.  The 
court  held  that  the  prisoners  were  in  the  custody  of  the 
court  and  no  authority  of  any  sort  existed  to  take  them 
from  such  control,  and  that  the  orders  did  not  justify  Sparks, 
and  an  attachment  should  issue.**  The  distinction  drawn  in 
Despan  v.  Olney  between  orders  within  or  without  the 
apparent  scope  of  the  superior's  authority  was  not  men- 
tioned.*^ 

"^  State  V.  Sparks,  27  Tex.  627. 

*  The  court  said :  "Military  officers  are  bound  to  obey  all  l^^l  orders 
of  those  by  whom  they  are  commanded.  But  there  is  nothing  better 
settled,  as  well  by  the  military  as  the  civil  law.  than  that  neither  officers 
nor  soldiers  are  bound  to  obey  any  illegal  order  of  their  superior 
officers ;  but,  on  the  contrary,  it,  is  their  bounden  duty  to  disobey  them. 
The  soldier  is  still  a  citizen  and  as  such  is  always  amenable  to  the  dvil 
authorities."  This  language  is,  however,  much  weakened  by  what  fol- 
lows: "If,  however,  he  was  in  truth,  acting,  as  he  claims,  in  obedience 
to  the  orders  of  the  major-general  of  this  military  district,  it  certainly 
would  go  far  to  excuse  him.  While  an  officer  must  not  obey  an  unlaw- 
ful order  of  his  superior  in  command,  yet,  as  in  all  cases  where  he 
declines  obedience  to  it  he  acts  at  his  peril,  much  indulgence  should  be 
shown  in  extenuation  of  his  obedience  to  such  orders  from  those  he  is 
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In  Weatherspoon  v.  Woody^  it  was  said  that  a  subordi- 
nate can  only  justify  under  his  superior's  orders  when  the 
circumstances  amount  to  duress. 

About  this  time  two  very  important  cases  were  decided. 
The  first,  Tramwell  v.  Bassett,^^  was  an  action  of  trespass 
against  five  soldiers  for  carrying  away  plaintiff's  goods. 
The  plea  was  that  defendants  were  duly  enrolled  in  a  com- 
pany in  the  Confecferate  army,  and  that  their  captain 
ordered  the  seizure.  The  plaintiff  demurred.  A  judgment 
for  the  plaintiff  thereon  was  reversed.  The  court  took  the 
view  that  the  orders  were  a  complete  justification,  quoting 
Vattel  to  the  effect  that  the  soldier's  only  duty  is  obedience. 
This  case  stands  alone  in  this  extreme  positicm. 

The  second  case  attempts,  like  Despan  v.  Olney^^  while 
holding  to  the  general  view  that  a  soldier  is  liable  for  obey- 
ing illegal  orders,  to  qualify  the  rule.  The  qualification 
comes  close  to  a  negation  of  the  existence  of  the  rule.  In 
this  case,  McCdl  v.  McDowell,^^  it  appeared  that  at  the 
time  of  President  Lincoln's  assassination,  General  McDowdl, 
the  military  commander  of  the  district  of  California,  issued 
orders  for  the  arrest  of  any  one  publicly  voicing  sentiments 
of  exultation  over  the  president's  death.  Douglas,  a  cap- 
tain, acting  under  these  orders,  arrested  the  plaintiff  for 
expressing  such  sentiments.  Plaintiff  was  confined  for 
some  days  in  military  prison.  On  his  release,  he  brought 
an  action  for  damages  against  McDowell  and  Douglas.  The 
court  held  the  order  illegal,  and,  the  case  being  tried  with- 
out a  jury,  found  against  McDowell  in  compensatory  dam- 
ages, refusing  punitive  damages  because  no  malice  was 
shown,  and  because  plaintiff  had  given  great  provocation. 

The  court  further  held  that  Douglas  was  not  liable  at 
all,  as  he  acted  under  orders.    I  shall  quote  from  the  opinion 


ordinarily  bound  to  obey.  Especially  should  this  be  so,  when  the  order 
comes  to  him  from  such  high  authoritjr  as  that  from  which  the  one  now 
in  question  is  claimed  to  emanate." 

"S  Cold.  (Tcnn.)  I49»  1867. 

"24  Ark.  499,  1866;  see  also,  dictum  to  same  effect:  Taylor  v. 
Jenkins,  24  Ark.  337- 

^  Supra, 

"i  Abb.  C  C  212,  1867. 
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in  the  note.**  A  glance  at  the  language  quoted  in  the  note 
will  show  the  court's  position.  The  opinion  continues  to 
the  effect  that  there  is  no  need  to  give  a  plaintiff  double 
redress,  and  therefore  it  is  sufficient  to  limit  plaintiff's 
action  to  the  one  really  responsible,  that  is,  the  officer  who 
gave  the  orders.**  It  is  recognized  that  this  is  not  the  rule 
in  civil  law,  but  it  is  said  that  the  difference  between  cases 
arising  under  the  civil  law  and  such  as  this  is  that  in  the 
former  he  who  gives  the  command  and  he  who  receives  it 
are,  in  the  eye  of  the  law,  equal ;  the  subordinate  is  a  free 
agent;  while  in  military  life  he  who  is  commanded  acts 
under  compulsion.  In  support  of  this  distinction  the  court 
cites  the  case  of  a  wife  committing  crime  in  the  presence  of 
her  husband  where  she  is  excused  on  the  ground  of  com- 
pulsion.*^ It  will  be  noticed  that  this  case  has  many  fea- 
tures which  limit  the  apparent  breadth  of  the  exception. 
In  the  first  place  it  was  practically  war  time  and  the  country 
was  under  great  stress.     If  ever  it  could  be  lawful  arbi- 

"  At  p.  218 :  "Except  in  a  plain  case  of  excess  of  authority,  where  at 
first  blush  it  is  apparent  and  palpable  to  the  commonest  understanding^ 
that  the  order  is  illegal,  I  cannot  but  think  that  the  law  should  excuse 
the  military  subordinate  when  acting  in  obedience  to  the  orders  of  his 
commander.  Otherwise  he  is  placed  in  the  dangerous  dilemma  of  being 
liable  in  damages  to  third  persons  for  obedience  to  an  order,  or  to  the 
loss  of  his  commission  and  disgrace  for  disobedience  thereto."  .  .  . 
"The  first  duty  of  a  soldier  is  obedience,  and  without  this  there  can  be 
neither  discipline  nor  efficiency  in  an  army.  If  every  subordinate 
officer  and  soldier  were  at  liberty  to  question  the  legality  of  the  orders 
of  the  commander,  and  obey  them  or  not  as  he  may  consider  them  valid 
or  invalid,  the  camp  would  be  turned  into  a  debating  school,  where  the 
precious  moment  for  action  would  be  wasted  in  wordy  conflicts  between 
the  advocates  of  conflicting  opinions." 

"At  p.  220. 

"  At  p.  221.  The  court  sums  up  its  views  thus :  "Between  an  order 
plainly  legal  and  one  palpably  otherwise — ^particularly  in  time  of  war — 
there  is  a  wide  middle  ground,  where  the  ultimate  legality  and  pro- 
priety of  orders  depends  or  may  depend  upon  circumstances  and  con- 
ditions of  which  it  cannot  be  expected  that  the  inferior  is  informed  or 
advised.  In  such  cases,  justice  to  the  subordinate  demands  and  the 
necessities  and  efficiency  of  the  public  service  require,  that  the  order 
of  the  superior  should  protect  the  inferior;  leaving  the  responsibility 
to  rest  where  it  properly  belongs — upon  the  officer  who  gave  the  com- 
mand." 
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trarily  to  arrest  and  confine  a  ^^Ln  for  seditious  utterances 
this  was  the  time.  Secondly  the  case  was  tried  without  a 
jury  and  the  judge  was  therefore  deciding  the  facts  which 
would  justify  the  defendant's  belief  in  the  legality  of  the 
orders,  as  well  as  declaring  the  law.  It  is  to  be  noticed  also 
that  the  court  does  not  cite  the  earlier  decisions  of  the 
Suprentie  Court  of  the  United  States,  which  certainly  went 
no  such  lengths  as  does  this  opinion. 

The  last  civil  case  to  be  cited  is  Bates  v.  Clark,^^  decided 
in  the  Supreme  Court  in  1877.  An  act  of  Congress  gave 
authority  to  any  military  officer  who  had  reason  to  suspect 
that  liquors  had  been  or  were  about  to  be  brought  into 
Indian  country,  in  violation  of  the  law,  to  search  for  and 
seize  the  same.  The  defendants,  a  captain  and  lieutenant, 
seized  some  whisky  which  they  thought  was  being  sold 
within  the  confines  of  the  Indian  country.  They  were  in 
error,  and  on  discovery  of  the  mistake  returned  the  liquor 
to  its  owner.  The  latter  brought  trespass  against  them. 
Their  defences  were  (i)  innocent  mistake,  and  (2)  orders 
from  their  commander.  It  was  hdd  that  the  first  was  no 
defence,  but  only  excused  from  punitory  damages;  and  as 
to  the  second  that  superiors'  orders  could  never  justify  an 
unlawful  act  in  time  of  peace.  No  exception  was  made  of 
the  case  of  orders  apparently  within  the  scope  of  the  officer's 
authority,  nor  was  the  rule  qualified  as  in  McCall  v.  Mc- 

The  civil  cases,  then,  with  one  exception,  lay  down  the 
rule  that  a  soldier  cannot  justify  an  unlawful  act  by  the 
plea  that  he  committed  it  under  orders.  Two  cases  qualify 
this  rule,  the  one  by  saying  that  if  the  orders  are  within 
the  apparent  scope  of  the  officer's  authority  they  constitute 
a  justification ;  the  other  by  saying  that  unless  the  order  is 
obviously  and  palpably  illegal  it  is  a  justification. 

Let  us  now  turn  to  the  criminal  cases.  The  earliest  is 
AxtelVs  Case}^  The  memorandum  of  the  case  in  Kelyng 
reads:  "That  upon  the  tryal  of  one  Axtell,  a  soldier,  who 
commanded  the  guards  at  the  King's  tryal,  and  at  his  mur- 

"95  U.  S.  204- 
"^  Supra. 
•Kcljmg,  13. 
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der^  he  justified  that  all  he  did  was  as  a  soldier,  by  the  com- 
mand of  his  superior  officer,  whom  he  must  obey  or  die. 
It  was  resolved  that  was  no  excuse,  for  his  superior  was 
a  traitor,  and  all  that  joyned  him  in  that  act  were  traitors, 
and  did  by  that  approve  the  treason;  and  where  the  com- 
mand is  traiterous,  there  the  obedience  to  that  command  is 
also  traiterous."" 

The  first  American  case  is  United  States  v.  Jones.^* 
Jones  was  indicted  for  feloniously  entering  a  certain  Portu- 
guese brig,  assaulting  the  captain  and  stealing  out  of  said 
brig  certain  articles.  Defendant  was  first  lieutenant  of  a 
privateer  commissioned  by  the  president  of  the  United 
States.  It  appeared  that  the  captain  of  the  privateer  allowed 
the  boarding  and  rifling  of  the  brig  under  the  impression 
that  she  was  French.  She  flew  the  English  colors.  It  was 
proved  that  both  vessel  and  cargo  were  owned  in  Portugal 
and  were  bound  from  Lisbon  for  New  York.  One  ground 
of  defence  was  that  defendant  prestmiably  acted  under  the 
orders  of  his  superior,  the  captain.  This  was  held  to  be  no 
defence.  The  court  said :  "No  military  or  civil  officer  can 
command  an  inferior  to  violate  the  laws  of  his  country; 
nor  will  such  command  excuse,  much  less  justify  the  act. 
Can  it  be  for  a  moment  pretended,  that  the  general  of  an 
army,  or  the  commander  of  a  ship  of  war,  can  order  one  of 
his  men  to  commit  murder  or  felony  ?  Certainly  not.  .  .  . 
Disobedience  of  an  unlawful  order,  must  not,  of  course,  be 
punishable;  and  a  court-martial  would,  in  such  a  case,  be 
bound  to  acquit  the  person  tried  upon  a  charge  of  dis- 
obedience. We  do  not  mean  to  go  further  than  to  say, 
that  the  participation  of  the  inferior  officer,  in  an  act  which 
he  knows,  or  ought  to  know,  to  be  illegal,  will  not  be 
excused  by  the  order  of  his  superior." 

The  case  of  People  v.  McLeod,^^  recognized  the  principle 
that  the  command  of,  or  the  ratification  of,  an  act  by  a  for- 
eign potentate  does  not  excuse  his  soldier  for  obeying  such 
command  if  his  act  would  otherwise  constitute  a  crime. 

In  Comm.  v.  Blodgetfi^  it  was  held  that  soldiers  cross- 

"  Sec  also,  U,  S.  V.  Greiner,  4  PWla.  396. 
■3  Wash.  C  C.  aoft  1813. 
- 1  Hill  (N.  Y.)  37ft  1841 ;  at  p.  426. 
"  12  Met.  (Mass.)  56,  1846. 
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ing  from  Rhode  Island  to  Massachusetts,  to  capture  fugi- 
tives from  the  former  state,  were  guilty  of  an  unlawful  act 
and  that  they  could  not  justify  under  the  commands  of 
their  superiors,  because  this  was  an  act  of  war;  and,  if  so, 
they  could  only  be  excused  if  Massachusetts  might  look  to 
Rhode  Island  for  redress,  that  is,  if  this  act  of  war  had 
been  commanded  by  the  supreme  authorities  of  Rhode 
Island. 

In  United  States  v.  Carr,^^  a  soldier  was  shot  as  a  result 
of  a  quarrel  between  several  soldiers  in  a  military  post 
There  was  some  evidence  that  the  victim  was  running  away 
at  the  time  the  shot  was  fired,  and  that  the  prisoner  was 
ordered  to  fire  by  the  ranking  sergeant.  The  court  charged : 
*'Nor  will  any  order  of  a  superior  officer  to  an  inferior  in 
rank  justify  the  willful  killing  of  a  person  under  the  peace 
and  protection  of  the  law.  A  soldier  is  bound  to  obey  only 
the  lawful  orders  of  his  superiors.  If  he  receives  an  order 
to  do  an  unlawful  act,  he  is  bound  neither  by  his  duty  nor 
his  oath  to  do  it.  So  far  from  such  order  being  a  justifica- 
tion, it  makes  the  party  giving  the  order  an  accomplice  in 
the  crime.  For  instance,  an  order  from  an  officer  to  a 
soldier  to  shoot  another  for  disrespectful  words  merely, 
would,  if  obeyed,  be  murder,  both  in  the  officer  and 
soldier."»« 

The  last  case  bearing  on  the  subject  is  In  re  Fair,^^ 
which,  while  not  directly  in  point,  quotes  with  approval  the 
language  quoted  above  from  McCall  v.  McDowell,  thus 
recognizing  the  rule  that  for  the  soldier  to  be  liable  his 
superior's  order  must  be  palpably  illegal  to  a  man  in  his 
station.^ 

■i  Woods,  480,  1872. 

"Sec  also,  Riggs,  v.  State,  3  Cold.  (Tenn.)  85;  U,  S.  v.  Greiner, 
4  Pliila.  596. 

''loo  Fed.  149,  1900. 

"In  this  case  the  defendants  had  been  tried  by  a  court  martial  for 
shooting  an  escaping  prisoner.  After  acquittal  they  were  arrested  by 
the  state  authorities.  They  asked  for  their  release  on  habeas  corpus, 
because,  if  they  were  guilty  of  a  crime  jtriable  by  a  civil  court,  such 
dvil  court  must  be  a  court  of  the  United  States  and  not  a  state  court, 
since  they  were  in  the  service  of  the  United  States.  This  was  the  main 
and  vital  point,  and  the  discussion  as  to  the  justification  of  superior 
orders  was  really  only  dictum. 
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From  these  authorities  it  seems  that  some  courts  have 
made  the  soldier  no  exception  to  the  rule  that  a  man  acts 
at  his  peril  in  the  restraint  of  the  liberties  or  the  taking  of 
the  life  of  his  fellows;  that  if  he  transgresses  he  must 
answer  for  his  wrong,  and  that  it  is  no  better  answer  for 
him  to  give,  than  for  a  civil  officer,  that  he  acted  under 
orders.  Other  cases  seem  to  grant  something  to  the  necessi- 
ties of  discipline  in  an  army,  and  to  say  that  if  the  soldier, 
as  a  reasonable  man,  could  not  be  expected  to  know  the 
order  was  ill^^al,  then  the  fact  that  he  acted  under  that  order 
ought  to  be  a  justification  of  his  act 

Perhaps  the  latter  is  the  fairer  view.  If  it  be  so,  what 
follows?  That  in  the  case  under  discussion  the  facts  must 
be  submitted  to  a  jury,  with  an  instruction  that  the  orders 
were  unnecessary  and  illegal,  but  that  if  they  find  that  such 
illegality  would  not  be  patent  to  a  man  in  defendant's  posi- 
tion, and  that  defendant  acted  without  malice  in  their  execu- 
tion, then  they  must  acquit  him.  It  is  safe  to  trust  to  the 
judgment  and  good  sense  of  American  juries  to  give  the 
defendant  the  most  liberal  treatment  in  such  cases. 

It  may  be  said,  then  why  have  the  rule  if  a  jury  is  likely 
to  acquit  in  this  case?  The  answer  is  that  the  minute  you 
make  a  rule  of  law  that  orders  justify,  you  paralyze  the 
arm  of  the  civil  law,  and  render  it  possible  to  cloak  the 
vilest  abuses  of  power  under  the  pretence  of  a  superior's 
commands.  In  such  cases,  again,  the  sense  of  a  jury  may 
be  trusted  to  accomplish  the  conviction  of  him  who  falsely 
attempts  to  shield  his  own  malicious  motives  behind  the 
mask  of  military  authority.  Granting  the  most  liberal  con- 
struction given  the  rule  by  any  of  the  cases,  can  the  case 
ever  be  taken  from  the  jury  in  a  criminal  trial?  Must  they 
not  always,  under  appropriate  instructions  as  to  the  l^^lity 
of  the  orders,  be  asked  with  what  intent  the  deed  was  done, 
and  if  they  find  no  malice,  then  be  required  to  say  whether 
a  reasonable  man  would  under  the  circtunstances  have 
known  the  order  to  be  either  malicious  or  clearly  illegal? 
To  the  writer  it  seems  there  can  be  but  one  answer.  The 
jury  must  pass  upon  the  case. 

Owen  /.  Roberts. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

Exemptions  in  hankmptcy  can  only  be  allowed  under  the 
provisions  of  tbe  various  statutes  of  the  states  on  the  sub- 
-  -  ject  So  it  is  held  that  since,  under  the  law 
of  Pennsylvania,  exemptions  can  be  allowed  to 
a  dd>tor  only  from  specific  articles  of  personal  property, 
indttding  cash  or  valuable  securities,  a  banlmipt,  having 
elected  to  take  a  part  of  his  exemption  in  personal  property, 
was  not  entitled  to  take  the  balance  f  roi^  the  proceeds  of 
other  property  sold  by  his  assignee  for  the  boiefit  of  cred- 
itors before  bankruptcy  proceedings  were  instituted :  U.  S. 
District  Court  (E.  D.  Pennsylvania)  In  re  Stanmion,  117 
Fed.  507. 

carrdsrs. 

While  it  is  admitted  that  a  common  carrier  cannot  stipu- 
late against  its  own  negligence,  the  Supreme  Gmrt  of  Kan- 
sas holds  in  Atchison  T.  &  S.  P.  Ry  Co.  v. 
Morris,  70  Pac.  651,  that  it  may,  for  a  valuable 
consideration  contract  that,  if  damage  results 
to  the  shipper  by  reason  of  its  negligence,  or  the  negligence 
of  its  agents,  servants  or  employes,  such  shipper  sludl  give 
notice  of  the  damage  within  a  reasonable  time.  The  rule 
as  to  the  validity  of  this  stipulation  in  general  has,  of  course, 
been  well  setded.  This  case  shows  that  it  is  equally  valid 
where  the  loss  is  due  to  n^ligence. 

charitablb  bbqxtbst. 

Against  the  dissent  of  two  judges  the  Court  of  Appeals 
of  Kentucky  holds  in  Thompson's  Ex'r  v.  Brown,  70  S.  W. 

674,  that  a  bequest  of  the  proceeds  of  certain  re- 

T-irfflBninrr-  ^^^  together  with  the  residue  of  the  testatrix's 
estate,  to  be  collected  by  her  executor,  "and  by  him  dis- 
tributed to  the  poor  in  his  discretion,"  is  void  for  indefinite- 
ness  of  beneficiaries.    See  Moggridge  v.  Thackwell,  7  Ves. 

t75 


176  1>R0GRESS  OF  THE  LAW. 

DAMAGES. 

The  Supreme  Court  of  Kansas  holds  in  Kansas  City,  etc., 
R.  Co.  V.  Dalton,  70  Pac.  645,  that  in  an  action  for  damages 

MMtai  sustained  by  reason  of  the  negligence  of  a  rail- 
*■••»*■«  way  company  in  carrying  a  passenger  beyond 
her  point  of  destination,  thereby  causing  her  expense,  an- 
noyance, inconvenience,  loss  of  time,  fright  and  mental 
suffering,  no  recovery  can  be  had  for  the  fright  or  mental 
suffering  as  an  independent  element  of  damages,  unaccom- 
panied by  physical  or  bodily  injury.  Compare  Trigg  v. 
Railroad  Co,,  74  Mo.  147. 


BMPLOYBS. 

The  Court  of  Chancery  of  New  Jersey  holds  in  Jersey 

City  Printing  Co.  v.  Cassidy,  53  Atl.  230,  that  the  right 

Riekt  to       of  workmen  to  combine  and  to  cease  their  em- 

flcriks  ployment  in  a  body  is  as  absolute  as  the  right 
of  an  employer  to  discharge  any  number  of  men  in  his  em- 
plo3rment ;  and  that  union  worlanen  have  the  right  to  strike 
on  the  employer's  refusal  to  discharge  non-union  men  in  his 
employ.  See  an  interesting  example  of  a  former  view  in 
New  Jersey  in  State  v.  Dowddson,  32  N.  J.  Law,  151.  The 
court  in  this  case  regards  the  views  of  that  case  as  obsolete. 


EVIDENCE. 

In  a  suit  by  a  husband  for  a  divorce  he  offered  his  own 
testimony  of  statements  made  to  him  by  his  wife  in  the 

HMband       prescncc  of  a  third  person,  the  plaintiff's  mother. 

■ad  wifa  The  Court  of  Appeals  at  St.  Louis,  Missouri, 
holds  in  Reed  v.  Reed,  70  S.  W.  505,  that  the  evidence  was 
competent.  The  seal  of  confidence,  it  is  said,  does  not  rest 
on  declarations  shared  by  a  third  person.  See  also  Long  v. 
Martin,  152  Mo.  668. 


LIMITATIONS. 

The  Supreme  Court  of  Appeals  of  West  Virginia  decides 
in  Beecher  v.  Foster,  42  S.  E.  647,  that  implied  trusts  are 
inpiM  within  the  statute  of  limitations,  and  the  statute 
TnMto  begins  to  run  from  the  time  the  wrong  was  com- 
mitted by  which  the  person  becomes  chargeable  as  trustee  by 
implication.  Compare  with  this  view  the  case  of  Duckett  v. 
Bank,  86  Md.  400. 
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KUMICIPAL  CORPORATIONa 

In  Watson  v.  Mayor,  etc.,  of  Thomson,  42  S.  E.  747,  the 
Supreme  Court  of  Georgia  holds  that  a  municipal  corpora- 

Tiii  1 tion  cannot,  under  the  general  wdfare  dause 

1^  usually  found  in  municipal  charters,  prohibit 

one  from  carrying  on  a  lawful  vocation  on  Christmas  day, 
when  there  is  nothing  in  the  character  of  the  business  carried 
on  which  is  calculated  to  interfere  with  the  peace,  good  order 
and  safety  of  the  community.  "An  ordinance  prohibiting 
one  from  following  his  avocation  upon  a  given  day  can  be 
sustained  only  as  an  exercise  of  the  police  power  of  the 
state.  ...  A  mtmicipal  corporation  would  doubtless 
have  the  right  even  to  entirely  prohibit. on  a  given  day  the 
carrying  on  of  a  business,  which  though  lawful,  was  of 
such  a  character  that  its  prohibition  for  the  time  was  ab- 
solutely essential  to  the  welfare,  in  a  legal  sense,  of  the 
community." 

A  pesthouse  having  been  established  within  one  mile  of 
the  city  limits,  contrary  to  statutory  provisions,  the  disease 
^^^^^^  of  smallpox  was  contracted  therefrom  by  a 
near-by  family.  Just  as  the  member  of  the 
family  was  coming  down,  a  friend  visited  them  over  night, 
and  thereby  contracted  the  disease.  The  Court  of  Appeals 
of  Kentucky  holds  in  Henderson  v.  O'Haloran,  70  S.  W. 
662,  that  the  injuries  thereby  sustained  by  the  visitor  were 
the  natural  and  proximate  cause  of  the  violation  of  the 
statute,  and  entitled  the  injured  person  to  recover.  Two 
judges  dissent. 


NcnrES. 

In  Hackett  v.  First  Nat.  Bank  of  Louisville,  70  S.  W. 
664,  it  is  held  by  the  Court  of  Appeals  of  Kentucky  with  one 
Aiurattoa  by  judge  disscnting,  that  one  who  signs  a  note  as 

■«••«•  surety,  in  which  are  written  the  words  "five 
hundred"  with  spaces  before  and  after  them,  which  the 
maker  fills  up  by  writing  "twenty"  before  and  "fifty"  after 
them,  making  a  note  for  $2,550,  is  liable  thereon  to  a  bona 
fide  purchaser.  See  Brown  v.  Reed,  79  Pa.  370.  The  de- 
cision differs  from  the  Pennsylvania  case  and  certain  other 
of  the  decisions  in  holding  the  surety  liable  as  a  matter  of 
law.  and  not  making  his  liability  depend  on  the  question  of 
negligence. 
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NUIBANCBS. 

In  GUbrough  v.  West  Side  Amusement  Co.,  53  Afl.  289, 
the  Court  of  Chancery  of  New  Jersey  holds  that  the  noise 

^  caused  by  the  shouts,  cheers  and  stamping  of 

feet  of  spectators  at  Sunday  ball  games,  even 
though  constituting  a  public  nuisance  which  may  be  dealt 
with  as  such,  will  be  enjoined  at  the  suit  of  individuals 
living  in  the  neighborhood ;  it  being  such  as  to  appreciably 
disturb  their  rest  and  quiet.  See  also  in  connection  with  this 
upon  the  eictent  of  the  annoyance.  Walter  v.  Selfe,  15  Jtir. 
416  at  page  419. 


POSTAL  LAWS. 

In  American  School  of  Magnetic  Heeding  v.  McAnulty, 
23  S.  C.  Rep.  33,  it  is  held  by  the  Supreme  Court  of  the 
PnMdaiMt  United  States  that  the  postmaster-general  is  not 
***"'^  justified  in  prohibiting  the  delivery  of  letters 
addressed  to  a  corporation  which  assumes  to  heal  disease 
through  the  influence  of  the  mind,  by  the  acts  of  Congress 
which  authorize  the  retention  of  letters  directed  to  any 
person  obtaining  money  through  the  mails  by  false  pre- 
tenses or  promises,  as  the  effectiveness  of  such  treatment  is  a 
mere  matter  of  opinion  and  the  statutes  are  only  intended  to 
cover  cases  of  actual  fraud  in  fact.  And  further  the  decision 
of  the  postmaster-general  that  letters  addressed  to  a  certain 
corporation  should  be  refused  delivery  is  not  so  conclusive 
on  the  federal  courts  as  to  preclude  them  from  granting 
injunctive  relief  to  such  corporation,  where  his  action  was 
not  authorized  by  the  statutes  under  which  he  assumed  to 
act. 


PRINCIPAL  AND  SXJRBTY. 

In  Zane  v.  Citizens'  Trust  &  Surety  Co.,  117  Fed.  814, 
the  U.  S.  Circuit  Court  of  Appeals  (Third  Circuit)  holds 
that  where  a  surety  company  was  bound  to  in- 
demnify against  a  contractor's  failure  to  erect 
buildings,  and  took  a  bond  from  the  defendant 
to  secure  such  liability,  the  fact  that  the  plaintiff  company 
thereafter  transferred  its  assets  to  another  company,  th^ 
latter  assuming  its  liabilities,  and  borrowed  money  from  the 
latter  with  which  to  complete  the  buildings  on  the  con- 
tractor's default,  did  not  preclude  it  from  enforcing  the 
defendant's  liability  on  its  bond. 
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RAPB. 

In  a  prosecution  for  rape,  evidence  that  prosecutrix  made 

complaint  mtist  be  restricted  to  the  bare  fact  of  complaint; 

fii^wt.      and  that  prosecutrix  at  the  time  of  the  com- 

i^*'""*  plaint  stated  that  the  defendant  was  her  assail- 
ant, cannot  be  shown  until  the  defendant  has  himself 
brought  out  the  particulars,  or  introduced  evidence  to  im* 
peach  the  witness  testifying  to  the  complaint:  Oakley  v. 
Stoic,  33  Southern,  23  (Supreme  Court  of  Alabama). 


REMOVAL  OP  CAUSES. 

In  Kentucky  it  is  provided  by  law  that  no  corporation 
created  by  any  other  state  shall  possess  or  operate  any  rail- 
iNvOTw  I  way  in  this  state  until,  by  incorporation  under  the 
nn  I  Mikin  la^s  of  this  state  the  same  shall  become  a  "cor- 
poration, citizen  and  resident  of  this  state.''  Any  such 
corporation  may,  for  such  purpose,  become  a  corporation, 
citizen  and  resident  of  this  state  by  being  incorporated,  by 
filing  with  certain  officials  a  copy  of  its  charter  or  articles  of 
incorporation.  In  view  of  this  act  the  Court  of  Appeals  of 
this  state  holds  in  Davu^  Adm'r  v.  Chesapeake  &  O.  Ry.  Co., 
70  S.  W.  857,  that  the  members  of  a  corporation  which  com- 
plied with  the  statute  did  not  merely  obtain  a  license  or  per- 
mission to  do  business  in  the  state,  but  became  a  separate 
and  distinct  corporation,  resident  of  the  state,  and  could 
not  remove  a  suit  against  it  by  a  citizen  to  the  federal 
courts.  Three  judges  dissent,  and  the  case  in  the  majority 
and  minority  opinions  presents  an  excellent  review  of  the 
subject  under  consideration.  The  dissenting  judges  pro- 
ceed principally  upon  the  theory  that  the  corporation  was 
already  doing  business  in  the  state  and  was  compelled  to 
comply  with  the  Kentucky  statute  under  penalties  which 
amounted  almost  to  confiscation. 


RESULTING  TRUSTS. 

In  Solomon  v.  Solomon,  92  N.  W.  124,  the  Supreme 
Court  of  Nebraska  holds  that  where  one  who  pays  the  pur- 
chase  price  of  land  takes  the  title  thereto  in  the 
name  of  a  stranger,  the  law  will,  by  implica- 
tion, raise  a  resulting  trust  in  favor  of  him  who  has  paid 
for  the  land;  but,  where  the  one  in  whose  name  title  is  taken 
stands  in  the  relation  of  wife  to  the  purchaser,  the  presump- 
tion will  be  that  the  conveyance  was  intended  as  a  gift  to  the 
wife.    See  Kobarg  v.  Greeder,  51  Neb.  365. 
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TBLBGRAPH  COMPANIES. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Western 
Union  Tel.  Co.  v.  Covin,  70  S.  W.  229,  that  where  a  tcle- 
iMiuiB  graph  company  gave  to  an  agent  authority  to 
Dauv^ry  contract  for  the  transmission  and  delivery  of 
telegrams,  and  the  agent  made  a  special  contract  for  the 
immediate  delivery  of  a  particularly  urgent  telegram,  re- 
ceiving an  additional  fee  therefor,  the  company  could  not 
afterwards  be  heard  to  say  that  its  business  was  so  con- 
ducted at  the  place  of  delivery  as  to  render  it  impracticable 
to  comply  with  such  contract,  the  office  there  not  being  kept 
open  for  the  delivery  of  messages  at  the  time  the  telegram 
was  received. 

By  an  error  in  the  transmission  of  a  telegraph  message 
the  sender  was  represented  as  quoting  oranges  at  $1.60  per 
Bmria  box,  though  the  market  price  was  $2.60  per 
**•«••  box.  The  recipient  closed  with  the  $1.60  offer, 
though  it  knew  the  actual  market  price,  and  had  reason- 
able grounds  to  believe  that  the  message  was  erroneous,  and 
acted  in  bad  faith  in  ordering  the  goods.  The  sender  fur- 
nished the  goods  to  the  recipient  at  the  quoted  price,  and 
sued  the  telegraph  company  for  the  difference.  On  these 
facts  the  Supreme  Court  of  California  holds  that  the  in- 
validity in  the  contract  of  sale  was  a  defence  to  the  tele- 
graph company,  and  this  although  the  defeat  of  the  sender 
in  an  action  against  the  recipient  for  the  market  price  would 
not  have  precluded  the  telegraph  company  from  still  urging 
the  defence :  German  Fruit  Co.  v.  Western  Union  Tel.  Co., 
70  Pac.  658. 


TOWNS. 

The  Supreme  Court  of  Mississippi  holds  in  GtUf  &  S.  L 
R.  Co.  V.  Town  of  Seminary,  32  Southern,  953,  that  a  town 
UMtti  cannot  maintain  a  suit  against  a  railroad  for 
Nai«  giving  its  name  to  a  station  near  it,  any  cause  of 
action  for  the  inconvenience  and  confusion  arising  belong- 
ing to  passengers  and  shippers.  As  to  the  rights  of  these 
latter  the  court  says :  "That  these  [i.  e.,  the  inconveniences, 
etc.,  arising]  are  actionable  grievances  to  the  merchant  and 
traveler  injured  thereby,  we  are  strongly  inclined  to  be- 
lieve." The  town  is  denied  suit  on  the  grotmd  that  it  has 
suffered  no  legal  injury. 
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Emotional  Insanity. — Cawley  v.  State,  32  Southem,  227 
[Supreme  Court  of  Alabama]  1902.  Insanity  in  its  Tarions 
legal  and  medical  phases  has  b^n  so  largely  the  subject  of  discus- 
sion and  80  many  Cerent  doctrines  have  been  deduced  theref  rom, 
that  no  matter  what  branch  of  it  is  considered^  the  truth  of  Bal- 
four Browne's  aphorism — ^^^One's  wheels  run  in  the  ruts'* — ^is 
obrious.  And  no  exception  to  the  rule  is  presented  in  the  case 
of  ^'emotional  insanity"  which  has  been  and  remains  as  fruitful 
in  discussion  as  it  has  been  fruitless  in  uniform  results. 

In  the  principal  case,  Cawley  v.  State  (supra),  the  question 
was  again  raisea,  by  the  request  of  the  counsel  for  the  prisoner 
to  charge  as  follows:  "(h)  Even  if  the  jury  should  believe  from 
the  evidence  that  the  defendant,  at  the  time  of  the  alleged  killing 
of  Brady  Jones,  had  the  capacity  to  distinguish  between  right 
and  wrong,  yet,  if  the  jury  should  believe  from  the  evidence  that 
the  defendant  was  moved  to  action  by  an  insane  impulse  con- 
trolling his  will  or  judgment,  then  he  is  not  guilty  of  the  offence 
charged."    In  refusing  so  to  charge  the  Court  said:  ''Charge 
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'h'  is  in  conflict  with  the  principle,  often  declared  by  this  court, 
that  emotional  insanity  as  a  defence  'finds  no  justification  or 
support  in  our  jnriromdence.'  Walker  v.  State,  91  Ala.  76, 
1890,  9  South.  87;  Parsons  v.  Same,  81  Ala.  577,  1886;  Bos- 
well  v.  Same,  63  Ala.  307,  1879."  Nothing  else  is  said  pertain- 
ing to  the  subject  in  hand.  As  the  result  of  a  dose  examination 
of  the  authorities  cited  by  the  Courts  it  is  submitted  that  the  law 
of  Alabama  as  laid  down  in  these  cases  is  here  too  broadly 
stated. 

Let  us  examine  the  cases  chronologically.  (1)  In  BosweU  v. 
State,  63  Ala.  307,  1879,  we  read:  'The  senses  and  mental  pow- 
ers remaining  unimpaired,  tiiat  which  is  sometimes  called  'moral' 
or  'emotional  insanity,'  savors  too  much  of  a  seared  conscience 
or  atrocious  wickedness,  to  be  entertained  as  a  legal  defence." 
But  notice  here  that  the  Court  does  not  merely  say  "emotional 
insanity,"  but  emotional  insanity  witii  this  limitation,  "the 
senses  and  mental  powers  remaining  unimpaired."  With  that 
limitation  in  mind,  we  pass  (2)  to  Parsons  y.  State,  81  Ala. 
577,  1886,  where  in  one  of  the  ablest  opinions  that  has  been 
pronounced  on  insanity,  Somerville,  J.,  says:"In  what  we  say  we 
do  not  intend  to  give  countenance  to  acquittals  of  criminals, 
frequent  examples  of  which  have  been  witnessed  in  modem  times, 
based  on  the  doctrine  of  moral  or  emotional  insanity,  uncon- 
nected  with  mental  disease,  which  is  not  yet  sufficiently  sup- 
ported by  psychology,  or  recognized  by  law  as  an  excuse  for 
crime.  ...  A  mere  moral  or  emotional  insanity,  so  called, 
unconnected  with  disease  of  the  mind,  or  irresistible  impulse 
resulting  from  mere  moral  obliquity,  or  wicked  propensities  and 
habits,  is  not  recognized  as  a  defence  to  crimes  in  our  courts.*' 
(3)  Walker  v.  State,  91  Ala.  76,  1890,  cites,  without  discussion, 
the  law  on  emotional  insanity  laid  down  in  the  foregoing  cases, 
as  being  the  approyed  result  of  the  decisions  of  ^e  state.  Noting 
now  the  parts  of  Judge  Someryille's  opinion,  which  for  sake  ci 
conyenience  are  here  italicized,  does  it  not  seem  to  be  strongly 
implied  that  there  are  two  sorts  of  emotional  insanity,  scil :  (a) 
where  the  senses  and  mental  powers  remain  unimpaii^ed,  or,  as  it 
has  otherwise  been  expressed,  where  such  emotional  insanity  is 
"unconnected  with  mental  disease,"  and  (b)  where  it  is  con- 
nected with  disease  of  the  mind?  Mr.  Wharton,  whom  the  Ala- 
bama courts  in  these  cases  cite  with  eyident  approyal,  adyerts  to 
this  distinction  as  an  important  one  in  determining  criminal 
responsibility.  In  his  treatise  on  Criminal  Law  (10th  ed.,  1890, 
§  33)  he  d^nes  "moral  insanity" — ^which  the  Alabama  courts 
haye  taken  to  be  synonymous  wifli  "emotional  insanity" — ^"to 
consist  of  insanity  of  the  moral  system  coexisting  with  mental 
sanity,"  and,  as  thus  defined,  to  haye  no  support  "either  in  psy- 
chology or  law."  But  in  the  treatise  on  Medical  Jurisprudence 
which  he  wrote  in  conjunction  with  Dr.  Still*,  he  says:"Moral 
insanity  is  a  defence  to  an  indictment,  when  it  is  connected 
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with  and  depends  on  a  cognate  mental  derangemflnt  .  •  J* 
(Wh.  and  at  Med.  Jur.,  2d  eA.,  1860,  §  61.)  To  jnstiijr,  theie- 
fofre,  the  conclusion  reached  by  Tyson,  J.,  in  Cowley  t.  Btaie 
(iupra),  the  emotional  insanity  that  '^ds  no  jnstincation  or 
support  in  onr  jnrispradence^  can  mean  only  snch  emotional 
msanity  as  is  '^connected  with  disease  of  uie  mind.''  If  it 
means  more  than  this,  he  adduces  no  argument  or  authority  to 
fortify  that  Tiew.  If  he  means  merely  to  abide  hr  authoritieB,  as 
undoubtedly  he  does,  th^t,  it  is  repeated,  his  language  is  too 
broad. 

The  text-writers  on  the  subject  of  criminal  insanity  recocniae 
no  Talid  distinction  between  such  emotional  insanitr  as  we  nate 
been  diacnsaing  and  '^irresistible  impulse."  Turmng  again  to 
Wharton,  Crim.  Law,  10th  ed.,  1890,  §§  44,  45,  we  read  of  the 
irresistible  impulse  of  a  sane  person  which  confers  responsibility 
on  him,  and  that  of  an  insane  man  to  whom  no  crime  can  be 
imputed.  The  same  relation  is  therefore  to  be  found  between 
these  two,  as  was  pointed  out  above  in  the  case  of  emotional 
insanity  connected,  and  unconnected,  with  coexisting  disease  of 
the  mind.  While  some  authorities  have  treated  of  irresistible 
impulse  under  emotional  insanity,  we  may  be  sure  even  then 
fliat  our  subject  has  not  been  departed  from,  though  it  may 
indeed  be  thereby  restricted.  Irresistible  impulse  is,  perhaps, 
a  better  known  phrase,  and  most  of  the  United  States  have 
taken  a  stand  one  way  or  the  other  as  regards  it,  not  being  always 
too  careful,  however,  to  distinguish  the  cases  where  on  the  one 
hand  it  coexists  witii  sanity,  and  on  the  other  with  mental  disease. 

This  general  form  of  monomania  was  first  carefullv  discussed 
in  this  cotmtry  by  Chief  Justice  Shaw,  of  Massachusetts,  in 
1844,  in  the  case  of  Com.  v.  Rodgers,  7  Mete.  500.  And  since 
that  time  great  strides  have  been  taken  towards  the  proper 
administration  of  justice.  The  conservatism  of  most  of  the 
courts  is  shown  in  the  cautions  laid  down  by  the  judges  as  regards 
the  proper  scope  of  the  doctrine.  Even  in  Pennwfvania,  which 
is  claimed  to  have  gone  farther  than  most  jurisoictions,  Chief 
Justice  Gibson  has  said :  'The  doctrine  which  acknowledges  this 
mania  is  dangerous  in  its  relations,  and  can  be  recognized  only 
in  the  clearest  cases.  It  ought  to  be  shown  to  have  be^  habitual, 
or  at  least  to  have  evinced  itself  in  more  than  a  single  instance. 
...  To  establish  it  as  a  justification  in  any  particular  case, 
it  is  necessary  either  to  show,  by  clear  proofs,  its  contempo- 
raneous existence  evinced  by  present  circumstances  or  the  exist- 
ence of  an  habitual  tendency  developed  in  previous  cases,  becom- 
ing in  itself  a  second  nature."  Uom.  v.  Hosier,  4  Barr,  266, 
1846.  With  this  whole  doctrine  of  the  *^mseen  ligament  press- 
ing on  the  mind,'*  Stone,  J.,  in  Boswell  v.  State,  the  Alabama 
ease  dted  above,  is  entirely  at  odds.  In  his  endeavor  to  enforce 
what  all  the  courts  recognize,  viz :  that  one  not  suffering  from 
ft  diseased  mind  is  not  excused  though  he  has  wrought  himself 
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into  a  highly  excited  emotional  state^  through  ^'anger^  jealousy, 
revenge^  and  kindred  evil  passionfi/^  he  swings  to  the  other 
extreme  and  declares  ¥dth  great  earnestness  that  irresistible 
impulse  amounts  almost,  if  not  quite,  to  ''the  synonym  of  that 
highest  evidence  of  murderous  intent  known  to  the  common  law: 
a  heart  totally  depraved,  and  fatally  bent  on  mischief.  But 
the  learned  judge  failed  to  note  the  limitation  in  Com.  v  Mos- 
ler  tiiat  the  irresistible  impulse  must  coexist  with  extreme  men- 
tal instability,  amounting  to  a  form  of  disease.  Later  Pennsyl- 
vania cases  have  thus  regarded  the  doctrine,  and  carefully  distin- 
guish it  from  "acts  of  reckless  frenzy.*^  Coyle  v.  Com.,  100  Pa. 
578,  1882.  See  also  Taylor  v.  Com.,  109  Pa.  270,  1885,  where 
it  was  said  ''No  mere  moral  obliquity  of  perception  will  protect  a 
person  from  punishment  for  his  deliberate  acf 

In  Iowa  a  thoroughly  just  line  of  decision  has  been  estab- 
lished, and  one  consistent  with  the  authorities,  legal  and 
medical,  and  with  soimd  policy.  In  State  v.  Fdter,  26  Iowa, 
68,  1868,  the  rule  is  thus  laid  down:  "If  there  is  an  unsound 
condition  of  the  mind — ^that  is,  a  diseased  condition  of  the  mind, 
in  which,  though  a  person  abstractly  knows  that  a  given  act  is 
wrong,  he  is  yet,  by  an  insane  imptUse,  that  is,  an  impulse  pro- 
ceeding from  a  diseased  intellect,  irresistibly  driven  to  commit 
it, — ^the  law  must  modify  its  ancient  doctrines  and  recognize  the 
truth  and  give  to  this  condition  when  it  is  satisfactorily  shown 
to  exist,  its  exculpatory  eflEect.'*  In  State  v.  Stichley,  41  Iowa, 
232,  1875,  State  v.  Felter  (supra),  is  expressly  ratified.  So  also 
in  State  v.  Mewherter,  46  Iowa,  88, 1877,  which  states  the  rule  of 
Feltef's  Case,  adding,  however,  cautions  to  be  observed  in  its 
application.  The  doctrine  thus  laid  down  acknowledging  irre- 
sistible impulse  connected  with  mentel  disease  to  be  a  valid 
defence  to  a  crime  charged,  is  in  accord  with  the  best  medical 
authorities  on  the  subject  See  Wh,  and  St.  Med.  Jur.,  §  61, 
2d.  ed.,  1860;  Balfour  Browne's  Med.  Jur.  of  Ins.,  p.  166  (ed. 
of  1871). 

One  thing  is  certain,  that  in  the  administration  of  these  diverse 
rules  of  accountebility,  injustice  is  being  meted  out  somewhere ; 
in  some  jurisdictions  men  are  escaping  who  deserve  punishment^ 
and  in  others  men  are  being  punished  who  should  receive  medical 
attention  in  the  asylums  provided  for  the  insane. 

"Caution  should  guide  judges,  counsel,  and  juries  in  their 
investigations  of  insanity  .  .  .  they  are  liable  to  err. 
.  .  .  We  think  ourselves  wiser  upon  this  subject  than  were 
our  forefathers;  undoubtedly  we  are;  but  there  is  wisdom  to  be 
acquired  .  .  .  and  until  we  learn  truly  to  distinguish 
between  sanity  and  insanity,  some  must  on  the  one  hand,  suffer 
as  criminals  when  they  ought  to  be  under  treatment  for  disease; 
and,  on  the  other  hand,  persons  truly  guilty  will  sometimes 
escape  punishment  under  the  plea  of  insanity.'*  Bishop's  New 
Crim.  Law,  8th  ed.,  1892,  §  390.  B.  H.  L. 
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Studies  in  Jubidical  Law.    By  Horaob  E.  Smith,  LL.  D. 
Pp.  XXV  +  359.     Chicago :  T.  H.  Flood  &  Co.     1902. 

Three  hundred  and  four  pages  of  the  above  work  are  devoted 
to  the  title  subject;  the  remainder  of  the  book  is  devoted  to  two 
papers  read  in  the  past  by  Mr.  Smith,  the  one  on  ''The  Plea  of 
InBanity"'   (1882),  the  other  on  'literary  Property  and  Inter- 
national Copyright"  (1883).    The  aim  of  Mr.  Smith,  as  set  out 
in  his  preface,  was,  first,  to  define  the  term  "juridical  law;" 
second,  to  present  the  main  features  of  the  subject,  omitting  ell 
unnecessary  and  confusing  matter.     The  work  is  meant  to  be  ele- 
mentary, to  present  for  lawyer  and  layman  in  tangible  form 
'the  cardinal  principles  of  certain  neglected  subjects  of  the  law." 
The  definition  of  law  as  laid  down  by  Bkckstone  is  justified 
and  criticism  of  it  by  others  is  rebutted.    Then  follow  brief  dis- 
cussions on  the  origin  of  government  and  law,  the  relation 
between  the  government  and  its  subjects,  written  laws,  common 
law,  eriminal  law,  military  and  martial  law,  equity  jurispru- 
dence, admiralty  and  maritime  law,  international  law,  the  law 
merchant,  the  Mosaic  code,  Roman  or  civil  law,  Boman  law  in 
England,  Anglo-Saxon  institutions  and  laws,  the  feudal  system, 
pleading  and  evidence. 

The  book  is  too  elementary  to  be  a  reference  book  of  value.  It 
is  a  source  of  suggestions  to  a  lawyer  seeking  to  instruct  himself 
on  the  "cardinal  principles"  of  the  law  rather  than  a  source  of 
working  knowledge  on  these  principles.  The  book  is  read- 
able. Its  field  of  usefulness,  however,  is,  to  our  minds,  not  as  a 
text-book  or  reference  book,  but  rather  as  a  book  for  lecral  recre- 
ation. J.  0.  K, 


Sefobts  on  the  Law  of  Civil  OovxRNiiXNT  in  Txbritobt 
Subject  to  Miutaby  Occupation  bt  thb  Militaby  Fobobb 
OF  thb  United  Statbs.  By  Chablbs  E.  Magoon.  Pp.  730. 
Washington:  Published  by  order  of  the  Secretary  of  War. 
1902. 

The  War  Department  has,  by  means  of  this  publication,  given 
to  the  country  a  history  of  its  action  in  questions  arising  under 
the  military  occupation  of  our  newly  acquired  islands.  The 
book  is  a  series  oi  reports  prepared  bv  the  Law  Officer  of  the 
Insular  Department  for  the  use  of  the  Secretary  of  War  in  decid- 
ing the  legal  questions  that  arose.  It  contains  a  full  discussion 
of  the  powers  of  tiie  War  Department  and  of  Congress  over  the 
acquired  territories.  The  interpretation  of  the  treaty  of  peace 
with  Spain  and  an  application  of  the  principles  of  international 
law  are  necessarily  involved  in  many  of  iJie  cases  concerning 
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indindual  and  ooipoiate  pzoperly  zij^is  and  fnnchiflea.  Tha 
book^  on  acootint  A  ita  diaoonnected  dtaracter^  ia  not  wbht  is 
ordinarily  tanned  a  readable  bod^  bat  it  la  a  ^nabk  work 
of  reference.  The  autiior  haa  shown  a  careful  historical  and 
legal  reeearch  and  a  steadfast  adherence  to  American  prin- 
dples  of  goveinment.  A.  L.  v. 

PuNne  AND  Thbib  TJbbs.  A  Book  Describing  the  Methods, 
Instruments  and  Institutions  Employed  in  Modem  Financial 
Transactions.  By  Fbsdbbiok  A.  Clbyblamd,  Wharton 
School  of  Finance  and  Economy,  TJniyersity  of  Pennflnrlvania. 
I^.  xiii  +  304.  (Illustrated.)  New  York:  D.  Appleton  ft 
Ca    1902. 

This  work  contains  in  a  small  compass  information  concern- 
ing the  way  in  which  the  buainess  of  the  country  is  conducted, 
and  the  different  forms  of  documents  used  in  the  transaction  of 
business.  It  is  profusely  illustrated  with  cuts  representing  dif- 
ferent forms  of  money,  commercial  paper,  bills  of  sale,  b<>nds^ 
etc  I  have  often  found  among  law  students 'a  surprising  igno- 
rance in  regard  to  the  details  of  the  most  simple  and  common 
business  practices.  My  experience  would  lead  me  to  believe 
that  this  ignorance  is  also  found  among  members  of  the  bar. 
Nothing  impresses  a  client  so  unfavorably  as  the  ignorance  of  hia 
attorney  in  regard  to  business  accounts  or  common  forms  used 
in  business  transactions.  He  naturally  and  perhaps  properly 
draws  the  inference  that  his  attorney  will  not  be  able  to  give  him 
sound  advice  in  regard  to  the  legal  effect  of  what  he  is  doing  or 
proposes  to  do.  It  has  been  impossible  up  to  the  present  time 
to  refer  law  students  to  a  book  containing  just  the  information 
desired  with  the  necessary  illustrations.  Tins  want  Mr.  Cleve- 
liwd  has  supplied.  W.  D.  L. 

Casbs  on  the  Law  of  Dahaqbs.  Selected  by  FLOYn  B. 
UscHSM^  Author  of  'nkfechem  on  Agency,  etc.,''  Taphan 
Professor  of  Law  in  the  University  of  Michigan.  Third  edi- 
tion. Pp.  xvi  +  768.  St  Paul,  Minn. :  West  Publishing  Co. 
1902. 

The  above  work  being  primarily  compiled  for  class-room 
work,  is  naturally  restricted  in  its  scope,  and  consequenUy  in  its 
general  value.  It  is  a  collection  of  oases  intended  to  iUustrato 
and  round  out  the  principles  of  the  Law  of  Damages  as  set  forth 
in  lectures  on  the  subjecb  given  in  the  Law  Department  of  the 
University  of  Michigan. 

This,  the  third  edition,  follows  the  general  plan  of  the  pre- 
ceding editions,  but  conteins  a  greater  number  of  cases,  thua  ren- 
dering the  work  more  complete.  From  two  to  fifteen  cases  are 
reported  in  full  under  each  general  head,  that  is,  sufficient  to 
satisfy  the  needs  of  the  class  work,  but  not  sufficient  to  render  it 
of  much  value  to  the  general  practitioner.  R.  B.  W. 
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THE   ADMISSIBILITY    OF    DECLARATIONS    AS 
PART  OF  THE  RES  GESTA. 

Much  of  the  confusion  in  the  cases  dealing  with  the  ad- 
missibility of  declarations  as  part  of  the  res  gesta  arises  from 
the  different  uses  to  which  the  phrase  has  been  put  by  the 
courts.  The  term  res  gesta  is  used  indifferently  to  denote 
various  conceptions — ^among  others: 

1.  Those  occurrences  or  facts  to  which  as  a  whole  the 
law  attaches  legal  consequences,  and  so,  of  course,  open  to 
investigation  as  a  whole.^ 

2.  Similar  to  this,  it  is  used  to  indicate  that  a  series  of 
occurrences  are  part  of  one  transaction,  all  parts  of 
which  are  actuated  by  the  same  motive  or  intent — ^so  mak- 
ing any  competent  exhibition  of  intent  governing  one*  part, 
evidence  that  the  same  motive  also  actuated  every  other. 

3.  It  is  used  to  indicate  the  extent  of  the  business  or 
transaction  about  which  two  persons  are  legally  identified 

*  There  is  also  a  loose  use  of  the  term  denoting  a  fact  undoubtedly 
relevant — a  sort  of  higher  relevancy — ^the  distinction  between  kith  and 
kin. 
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with  one  another,  and  so  defining  the  limit  of  responsi- 
bility of  the  one  for  the  acts  and  statements  of  the  other. 

4.  It  indicates — and  this  is  perhaps  the  typical  use  of  it 
— ^those  attending  circumstances  of  any  fact  whenever  prov- 
able, which  are  necessary  to  properly  understand  it,  which 
show  its  true  nature,  which  are  inseparable  from  it,  with- 
out which  a  recital  of  the  fact  would  be  inadequate  and  mis- 
leading— proof  of  such  concomitant  circumstances  being 
allowed  though  some  of  them  if  they  stood  alone  would,  as 
hearsay,  be  incapable  of  proof  by  the  witness  to  such  fact.* 

It  is  as  to  this  last  conception  as  admitting  declarations  in 
this  sense  part  of  the  res  gesta  that  the  cases  are  most  in 
conflict. 

On  first  glance  it  would  appear  to  be  an  exception  to 
the  rules  against  hearsay.  It  is  at  least  doubtful  if  it  is  so. 
The  rule  against  the  admission  of  hearsay  testimony  pre- 
vents the  use  of  a  statement  of  one  not  called  as  a  witness 
as  proof  of  the  facts  narrated  therein. 

Proof  of  words  spoken  or  written  is  very  often  entirely 
consistent  with  the  rule.  That  words  are  spoken,  and  what 
those  words  are,  may  be  the  very  fact  in  issue,  as  in  cases  of 
slander  or  contract.  It  is  the  speaking  of  the  words  or  the 
writing  of  them  which  affects  the  legal  rights  and  liabilities 
of  the  parties  to  the  litigation,  irrespective  of  the  truth  of 
any  facts  which  they  may  recite.  So  the  fact  that  a  state- 
ment has  been  made  may  equally  be  a  relevant  fact;  as  to 
establish  knowledge  of  a  fact  already  shown  to  exist.  In 
neither  of  these  cases  can  the  statement  be  used  to  prove  the 
fact  therein  recited,  unless  they  fall  within  some  recognized 
principle  of  exception  to  the  rule  against  hearsay,  or  unless 
offered  against  the  party  making  it,  and  if  the  fact  which 
they  recite  is  a  necessary  element  of  the  case,  the  court  will 
hold  that  the  party  bound  to  prove  it  has  not  met  the  burden 
imposed  on  him,  if  this  be  his  only  evidence.  Of  course  once 
in,  it  is  difficult,  in  fact  impossible,  to  prevent  it  from  influ- 

*  There  is,  as  will  be  seen,  a  use  of  the  term  to  denote  narrative 
statements  admissible  in  some  jurisdictions  because  made  under  the 
immediate  impression  of  the  fact  which  they  recite,  and  so  far  from 
any  suspicion  of  fabrication — this  last  is  a  pure  exception  to  hearsay. 
This  is  distinct  from  the  last  conception,  but  the  distinction  docs  not 
appear  to  have  been  noted  by  the  courts  who  have  introduced  this  use. 
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encing  the  jury.  This  is  an  incidental  and  unavoidable  evil, 
which  since  it  cannot  be  cured  must  be  endured.' 

The  chief  characteristics  of  the  various  exceptions  to 
hearsay  are  two :  The  necessity  of  providing  against  a  fail- 
ure of  direct  proof  which  is  inherent  in  the  type  of  question 
presented  or  the  kind  of  fact  to  be  proved. 

2.  A  probability  of  truthfulness  arising  out  of  the  cir- 
cumstances under  which  the  statement  is  made,  which  sup- 
plies the  lack  of  the  sanction  of  the  oath  and  the  at  present 
much  more  effective  guarantee  of  accuracy,  the  test  by  cross- 
examination. 

As  to  the  first.  Of  course  the  mere  impossibility  of 
proof  of  an  essential  fact  otherwise  than  by  hearsay  in  any 
particular  case  is  not  sufficient ;  to  so  hold  would  be  to  admit 
hearsay  whenever  important.  Nor  is  it  enough  to  exclude 
hearsay  properly  admissible  under  any  recognized  exception 
that  other  and  direct  evidence  of  the  facts  exists.* 

The  necessity  is  one  general  to  some  broad  class  of  ques- 
tion or  inherent  in  the  proof  of  some  type  of  fact.* 

It  is  only  the  most  urgent  necessity  which  will  cause  the 
courts  to  admit  such  an  exception  and  in  no  other  branch 
of  the  law  is  its  conservatism  more  apparent ;  its  inertia  more 
difficult  to  overcome. 

*The  law  of  evidence  is  full  of  such  instances;  the  mere  possibility 
of  misuse  will  not  render  evidence  proper  for  any  purpose  inadmissible, 
as  where  evidence  of  a  previous  crime  may  be  proved  to  show  motive, 
though  no  doubt  the  jury  can  scarcely  ^1  to  be  prejudiced  against 
the  accused  thereby. 

*  Roddy  V.  Com,,  184  Pa.  274. 

*  Pedigree  is  an  instance  of  the  first,  a  question  hardly  ever  capa- 
ble of  direct  proof.  The  thousand  and  one  details  of  business,  readily 
forgotten,  in  fact  almost  incapable  of  distinct  recognition,  usually  en- 
tered in  some  permanent  form  as  in  a  book  or  memorandum,  and  then 
put  out  of  mind,  is  an  instance  of  the  latter. 

In  both  cases,  having  excluded  any  object  for  fabrication  by  showing 
that  they  are  made  ante  lite  motam,  the  probable  truth  is  established 
because  in  the  first  case  they  are  statements  by  a  member  of  the  family, 
and  so  relate  to  a  matter  within  the  declarant's  own  knowledge,  and 
one  as  to  which  he  may  be  expected  to  speak  truthfully;  and  in  the 
second,  because  they  are  either  against  the  pecuniary  or  proprietary 
interest  of  the  declarant  or  because  they  are  entered  in  pursuance  of  a 
duty  to  others  which  requires  an  accurate  record  of  such  facts,  and  so 
the  declaration  becomes  admissible. 
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However,  it  is  doubtful  if  any  contemporaneous  state- 
ment of  an  existing  fact  is  to  be  regarded  as  hearsay.  Still 
less  obnoxious  to  the  reasons  for  the  exclusion  of  such 
testimony,  are  declarations  offered  not  as  proof  but  in  ex- 
planation of  existing  facts. 

A  statement  accompanying  an  admissible  fact  is  not  from 
its  mere  coincidence  in  time  therewith  ipso  facto  admissible, 
— it  is  admitted  if  and  because  it  qualifies  and  explains — 
in  short  shows  the  true  quality  of  the  act  it  accompanies. 
It  is  the  fact  as  so  explained  which  is  in  reality  the  evidence 
admitted.  That  the  statement  may,  besides  explaining  its 
accompanying  fact,  also  be  probative  of  and  so  influence 
the  jury  in  regard  to  some  other  matter  is  purely  incidental. 
If  it  does  not  explain  the  principal  fact  it  cannot  be  admitted, 
no  matter  how  closely  in  point  of  time  it  accompany  it  and 
no  matter  how  vital  the  fact  which  it  states.  It  is  admitted 
not  as  or  because  proof  of  the  facts  recited  therein,  but  as 
a  contemporaneous  statement  showing  the  quality  of  the 
act  it  accompanies.  Historically,  it  is  submitted  that  decla- 
rations explanatory  of  a  relevant  fact,  were  not  originally 
admitted  as  exceptions  to  hearsay  but  as  a  natural  part  of 
the  story  of  a  competent  witness  at  a  time  when  the  com- 
petency of  a  witness  was  the  sole  test*  of  the  admissibility 
of  his  story,  long  before  his  testimony  was  subject  to 
scrutiny  piecemeal. 

The  admission  of  a  witness  to  testify  at  all,  was  itself 
exceptional.  As  a  rule  the  jury  knew  in  a  general  way  of 
the  occurrence.  It  was  only  where  the  witness  had  that 
special  knowledge  of  a  fact  which  comes  only  from  having 
seen  or  heard  it,  that  he  was  allowed  to  testify  to  it,  in 
order  to  add  to  the  general  gossip  of  the  community  his 
special  knowledge  so  acquired — in  short,  his  position  was 
analogous  to  that  of  an  expert  who  brings  to  the  assistance 
of  the  jury  his  scientific  knowledge  to  aid  and  not  to  control 
them  in  forming  their  opinions  upon  matters  as  to  which 
the  ordinary  man,  and  so  the  jury,  unaided  is  unable  to 
form  an  accurate  judgment.  The  early  witness,  in  a  word, 
was  an  expert  in  the  facts — his  testimony  did  not  supersede 

'  Subject  of  course  to  this,  that  he  could  not  be  allowed  to  ramble 
on  about  matters  as  to  which  he  was  not  called  as  witness. 
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nor  control  the  jury's  finding,  they  could  still  find  upon 
their  general  knowledge  as  neighbors  in  the  very  teeth  of 
the  witness's  story.  Then,  too,  the  witness  was  often  only 
called  in  corroboration  of  the  story  told  by  the  counsel  for 
the  parties  who  indulged  in  long  narrative  statements  of 
the  facts  constituting  his  client's  cause,  this  too  often  called 
"evidence" ;  and  often  the  witness  would  be  merely  present 
and  referred  to  as  ready  to  corroborate  the  story  of  counsel. 
But  once  a  witness  competent  as  to  a  fact  he  could  tell  all 
he  knew  of  the  fact.  There  was  no  way  of  objecting  to 
any  part  of  his  story  which  related  legitimately  to  the  fact 
and  was  part  of  his  knowledge  thereof.  Thus  it  is  laid 
down  in  Stylets  Practical  Register  (1670),  173: 

"A  person  that  may  be  admitted  as  a  witness  at  a  trial 
may  give  words  in  evidence  to  the  jury  which  were  spoken 
to  him  by  another  person  who  by  the  rules  of  the  court 
might  not  be  admitted  as  a  witness  at  the  trial.  Mich.  22 
Car.  1646,  B.  R."  "It  is  lawful,"  says  the  editor,  "for  one 
that  is  admitted  as  a  witness  to  give  anything  in  evidence 
which  may  concern  the  matter  in  question." 

It  would  be  impossible,  in  the  space  of  this  article,  to  trace 
the  change,  whereby  the  propriety  of  a  means  of  proof  has, 
from  being  a  question  primarily  of  the  competency  of  the 
witness,  come  to  the  modem  conception  that  the  test  is  the 
logical  relevancy  of  his  story  and  its  possible  infringement 
in  whole  or  in  any  part  upon  some  definite  fixed  rule  of 
exclusion. 

In  no  branch  of  the  law  has  the  conservatism  of  the 
courts  been  more  apparent  than  in  the  law  of  evidence. 
The  courts  have  preserved  usages  long  after  the  conditions 
from  which  they  arose  disappeared,  and  have  often  in  for- 
getfulness  of  its  origin  had  recourse  to  reasons  for  its  con- 
tinuance, which  would  be  far  from  convincing  for  its  orig- 
inal adoption  were  the  question  new. 

When  the  rule  against  hearsay,  with  its  exception,  was 
taking  form,  the  courts  found  the  witness  testifying  as  a 
matter  of  established  practice  to  the  whole  of  the  transac- 
tion both  what  was  done  and  what  was  said,  and  it  was 
to  justify  the  continuance  and  not  to  introduce  the  practice 
that  the  court  held  such  evidence  admissible  as  pars  rei 
gestae. 


192  THE   ADMISSIBILITY   OF   DECLARATIONS 

To  properly  understand  their  reasoning  in  support  of  its 
admissibility  as  such,  it  must  be  remembered  that  it  had 
been  admitted  as  a  matter  of  course  long  before  the  term 
res  gesta  was  used,  and  long  before  it  was  thought  necessary 
to  explain  its  admissibility  by  any  reasons  whatever.  In 
fact  every  change  which  has  been  made  has  been  restric- 
tive. The  court  having  greater  power  over  the  witness  has 
used  it  to  compel  him  to  restrict  his  story  to  those  things 
which  were  not  only  being  said  and  done  during  the  con- 
tinuance of  the  fact  as  to  which  he  was  witness,  but  were 
also  necessary  to  its  proper  comprehension  for  the  purposes 
of  the  trial. 

Similarly  are  statements  of  an  existing  mental  or  bodily 
condition  to  be  regarded  as  exceptions  to  hearsay  or  are 
they  themselves  original  evidence  of , such  condition? 

Such  bodily  or  mental  conditions  may  be  proved  by  con- 
temporaneous oral  or  written  declarations,  because  they  are 
the  natural  exhibitions  of  existing  conditions  and  as  such 
original  evidence  thereof.  "They  are  as  direct  evidence  of 
the  fact  as  his  own  testimony  that  he  had  such  intention 
would  be  were  he  alive.  After  his  death  there  can  hardly 
be  any  other  way  of  proving  it,  and  while  he  is  still  alive 
his  own  memory  of  his  state  of  mind  at  a  former  time  is 
no  more  likely  to  be  clear  and  true  than  a  bystander's  recol- 
lection of  what  he  then  said,  and  is  less  trustworthy  than 
letters  written  by  him  at  the  very  time  and  under  circum- 
stances precluding  a  suspicion  of  misrepresentation.  The 
letters  were  competent,  not  as  narratives  of  facts  com- 
municated by  the  writer  to  others,  but  only  to  show  his  then 
existing  intention."  Gray,  J.,  in  Hilmon  v.  Ins.  Co.,  145 
U.  S.  p.  295. 

"The  usual  expression  of  such  feelings  (bodily  and  men- 
"tal)  are  original  and  competent  evidence.  They  are  the 
"natural  reflexes  of  what  might  be  impossible  to  show  by 
"other  means.  Such  declarations  are  regarded  as  verbal 
"acts  and  as  competent  as  any  other  testimony."  Swayne, 
J.,  Ins.  Co.  V.  Moseley,  8  Wall.  p.  404. 

In  Trefethen  v.  Com.,  157  Mass.  180,  it  is  said  that  the 
declarant  was  dead  and  could  not,  therefore,  be  called  to 
testify  directly,  and  that  there  existed  no  reason  for  fabrica- 
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tion.  There  was  no  expression  of  opinion  as  to  the  effect 
upon  the  admissibility  of  this  evidence  had  these  elements 
been  lacking.  Their  presence  was  stated  as  showing  that 
in  the  case  in  hand  there  could  exist  no  objection  on  the 
ground  that  more  direct  evidence  was  withheld,  or  that  the 
source  of  proof  was  untrustworthy. 

If  the  evidence  were  admitted  as  an  exception  to  hearsay 
both  of  these  elements  would  normally  be  prerequisites 
to  its  admission.  If,  on  the  contrary,  the  statements  were 
original  evidence  as  the  natural  exhibition  of  such  feelings, 
then  the  absence  of  such  elements  would  only  affect  the 
weight  of  the  evidence,  but  could  not  exclude  it. 

In  Elmer  v.  Fessenden,  151  Mass.  359,  statements  of 
workmen  to  show  their  knowledge  of  dangerous  condition 
created  in  a  business  by  defendant,  and  that  they  left  the 
plaintiff's  employment  on  account  thereof,  were  admitted, 
though  no  doubt  some  or  most  of  the  workmen  could  have 
been  produced  in  court. 

In  Hilmon  v.  Ins,  Co.,  145  U.  S.  285,  though  in  fact  the 
declarant  was  dead,  Mr.  Justice  Gray  expressly  said  that 
even  the  recollection  of  the  party  as  to  his  pre-existing  state 
of  mind  was  less  likely  to  be  accurate  than  a  letter  exhibit- 
ing it  as  a  present  existing  condition.  And  in  cases  of  physi- 
cal injuries  the  statements  of  the  sufferer  indicating  pain, 
whether  made  to  a  layman  or  physician  are  customarily  ad- 
mitted though  the  injured  person  himself  testifies  in  court. 
In  addition,  as  is  pointed  out  in  Hilmon  v.  Ins.  Co.,  the 
expression  of  such  a  feeling  by  action,  as  by  a  grimace  or 
gesture  is  but  a  statement  of  it  by  the  party  feeling  it. 
True  it  is  a  statement  in  a  popular  sense  verified  by  action, 
but  if  a  statement  be  not  admissible  standing  alone,  it 
does  not  become  so  because  the  declarant  manifests  his 
good  faith  by  acting  upon  it.''  Nor  can  such  action  be  ad- 
mitted where  it  but  amounts  to  indirect,  though  perhaps 
more  forcible,  assertion  of  the  facts  contained  in  the  state- 
ment. 

How  far  the  absence  of  motive  for  fabrication  may  be 
important  presents,  perhaps,  a  different  question.    In  both 

^Gresham  Hotel  Company  v.  Manning,  I.  Rep.  i  C.  P.  125;  Wright  v. 
Latham,  7  A.  &  E.  361. 
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Trefethan  v.  Com.  and  Hilmon  v.  Ins.  Co.,  the  statements 
were  made  under  circumstances  negativing  any  idea  of 
motive  therefor.  In  the  first,  this  is  expressly  alluded  to 
as  excluding  any  possibility  of  objection  to  the  evidence — 
in  the  latter  it  is  statements  made  in  the  absence  of  such 
motive,  which  is  spoken  of  as  more  valuable  than  the  sub- 
sequent testimony  of  the  declarant  Properly  speaking,  this 
should  be  of  importance  only  as  inducing  the  jury  to  attach  no 
importance  to  statements  not  so  made — ^and  Gray's  remarks, 
in  reality  refer  to  the  weight  rather  than  admissibility  of 
such  statements  and  yet  it  is  quite  possible  that  there  may  be 
in  the  court  sufficient  discretion  over  the  admissibility  of 
evidence  to  reject  not  merely  such  statements,  but  any  acts 
done  as  well  where  the  circumstances  show  plainly  that  they 
were  spoken  or  done  merely  to  manufacture  evidence  to 
serve  the  declarant  or  actor.  If  the  court  has  this  power, 
and  certainly  for  the  ends  of  justice,  and  to  prevent  the 
jury  being  misled  by  prejudice,  there  seems  every  reason 
to  allow  them  it — ^there  seems  no  adequate  logical  reason 
for  distinguishing  between ,  statements  and  acts,  especially 
where  they  are  offered  to  exhibit  mental  or  bodily  feelings. 
A  limp,  an  expression  of  pain,  is  indeed  only  an  expres- 
sion, a  symbol  of  the  bodily  condition — perhaps  more  trust- 
worthy— perhaps  less  easily  assumed,  but  still  readily 
capable  of  fabrication.  Such  statements  usually  accompany 
some  noticeable  physical  condition,  itself  a  proper  mode 
of  proving  the  illness,  and  so  would  also  be  admissible  as 
explanatory  of  it  and  pars  rei  gestae  thereof,  but  many  ail- 
ments do  exist  which  afford  no  external  symptoms  per- 
ceptible to  a  layman,  often  not  even  to  a  physician ;  in  such 
cases  it  seems  impossible  that  any  sound  distinction  should 
be  drawn  between  statements  in  regard  thereto  and  state- 
ments in  regard  to  intention  and  similar  mental  conditions ; 
where  the  ailment  usually  exhibits  itself  in  some  patent 
physical  effect,  it  may  be  proper  to  exclude  the  statement, 
unless  corroborated  by  the  presence  of  some  such  symptom, 
just  as  a  statement  of  intention  might  be  excluded  if  made 
under  circumstances  showing  some  motive  for  fabrication.® 
The  court  would  exercise  their  prerogative  of  excluding 

•  Sec  Trcfethen  v.  Com,,  157  Mass.  180,  Field,  C.  J.  iql 
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from  the  jury  evidence  which  they  think  harmful,  but 
where  no  such  corroboration  is  possible  from  the  nature  of 
the  illness  the  absence  of  it  does  not  affect  the  bona  fides 
of  the  statement,  in  the  absence  of  any  other  good  reason 
for  false  speaking. 

''A  man's  state  of  mind  or  feeling  can  only  be  mani- 
fested to  others  by  countenance,  attitude  or  gesture,  or  by 
sounds  or  words  spoken  or  written.  The  nature  of  the 
fact  is  the  same,  and  the  evidence  of  its  proper  tokens  is 
equally  competent  to  prove  it  whether  expressed  by  aspect 
or  conduct,  voice,  or  pen."    Hillmon  v.  Ins,  Co. 

Upon  this  principle  are  admitted  declarations  of  testators 
as  to  their  testamentary  intent,  made  before  the  will  was 
drawn,  to  show  undue  influence ;  also,  as  in  Sugden  v.  5"/. 
Leofiards,  L.  R.  i  P.  D.  154,  to  show  the  contents  of  a 
lost  will  proven  to  have  existed;  the  inference  being  that 
a  will  if  made  would  embody  the  testator's  previously  ex- 
isting testamentary  intent:  but  not  declarations  by  the 
testator  after  the  execution  of  the  will,  as  to  what  he  had 
done,  such  are  at  best  but  narrative  of  past  intention  already 
fulfilled  by  execution.  Mellish,  J.,  Sugden  v.  St.  Leonards, 
Woodward  v.  Gouldstone,  L.  R.  1 1  A.  C.  469. 

Such  statements  must,  then,  not  be  narratives  of  a  past 
state  of  mind  or  body,  but  they  are  admitted  if  and  because 
they  are  contemporaneous  exhibitions  of  an  existing  con- 
dition, not  because  they  are  pars  rei  gestae;  necessary  to 
explain  a  fact  itself  relevant.  If  the  condition  of  mind 
or  body  is  by  itself  an  independent  relevant  fact,  they  need 
not  accompany  any  act,  but  "where  the  intention  is  only 
important  as  qualifying  an  act,  its  connection  with  that  act 
must  be  shown."    Gray,  C.  J.,  Hillmon  v.  Co. 

This  is  capable  of  misq[)prehension.  If  it  be  taken  to 
mean  that  the  expression  of  it  must  be  contemporaneous 
with  the  action — that  it  must  be  a  statement  made  while 
acting,  showing  the  object  of  such  action,  it  would  unduly 
restrict  the  admission  of  such  testimony.  What  is  meant 
is  that  the  evidence  must  show  that  the  intention,  motive, 
knowledge,  or  whatever  the  state  of  mind  may  be,  existed 
at  the  time  of  the  action.  If  the  motive  be  transitory,  as 
sudden  anger  or  fear,  it  must  be  exhibited  as  existing  very 
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near  to  if  not  exactly  at  the  time  of  action.  If  the  intention 
is  fixed,  or  the  mental  or  bodily  condition  permanent,  the 
time  of  its  exhibition  may  be  farther  removed.  The  ques- 
tion presented  is  this :  in  view  of  the  nature  of  the  mental 
or  bodily  condition,  is  it  a  fair  inference  that  it  continued 
from  the  time  of  its  exhibition  until  the  time  of  action? 
Here  the  term  res  gesta  is  often  employed  to  indicate  the 
time  limits  during  which  the  condition  may  be  taken  to 
continue  the  same — ^the  limit  during  which  the  condition 
of  the  person  is  open  to  investigation  to  show  the  true 
quality  of  his  acts.® 

The  same  use  of  the  term  of  res  gesta  is  found  in  the 
bankruptcy  cases  in  England,  which  have  led  to  such  con- 
fusion, and  which  have  formed  the  main  reliance  of  those 
who  have  sought  for  an  extension  of  the  rule  of  res  gesta 
to  embrace  everythirig  said  by  a  party  to  a  transaction  long 
after  the  fact  to  which  it  relates  is  over. 

An  act  of  bankruptcy,  an  act  done  with  intent  to  delay 
creditors,  was  a  fact  necessary  to  be  proved  in  every  case 
to  show  the  assignee's  right  to  sue.  One  form  was  absent- 
ing the  realm.  "The  motive  of  the  party  in  departing  the 
realm  constitutes  an  act  of  bankruptcy."^® 

So  in  Rawson  v.  Haigh,^^  letters  sent  while  abroad 
which  showed  such  motive,  were  held  to  be  admissible. 
Park,  J.,  denied  that  such  declarations  must  accompany  the 
act  whose  quality  is  to  be  determined.  "The  court  is  to 
judge  from  the  circiunstances  of  the  particular  case.  We 
need  not  say  that  declarations  made  a  month  or  even  a 
shorter  period  after  the  act  was  completed  might  be  ad- 
mitted; but  here  there  are  connecting  circiunstances,  and 
the  letters  may  be  considered  as  written  during  the  con- 
tinuance of  the  act  complained  of."^^ 

•The  second  meaning  stated  at  the  beginning  of  this  article. 

"  Park,  J.,  in  Rawson  v.  Haigh,  1824,  9  J.  B.  Moore,  217.  Also  2 
Bing.  99. 

"2  Bing.  99;  9  J.  B.  Moore,  217. 

"  In  2  Bing.,  this  passage  is  quoted  as  follows :  "We  need  not  go  to 
the  length  of  saying  that  a  declaration  made  a  month  after  the  fact 
would  be  of  itself  admissible,  but  if  as  in  the  present  case,  there  are  con- 
necting circumstances,  it  may  even  at  that  time  form  part  of  the  whole 
res  gestae." 
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"The  letters  must  be  taken  as  connected  with  the  bank- 
"rupt's  state  of  mind  at  the  time  when  they  were  written 
''and  admissible  for  that  purpose"  (».  e,,  to  show  such  state 
of  mind  then  existing)  "as  well  as  to  show  the  intent  of  his 
"departure." 

Much  subsequent  confusion  would  have  been  avoided  had 
he,  instead  of  saying  "as  well  as  to  show  the  intent,"  said  and 
ihorvs  the  intent  of  his  departure  because  written  during 
the  continuance  of  the  act  complained  of,  while  the  mental 
state  continued  the  same. 

Best,  C  J.,  said :  "The  going  abroad  was  of  itself  an  equiv- 
ocal act  and  requiring  explanation,  and  if  so  we  must  en- 
deavor to  discover  the  motive  with  which  it  was  accom- 
panied, and  this  is  generally,  if  not  always,  effected  by 
declaration  of  the  party  himself;  declarations  or  letters 
written  at  any  subsequent  time,^*  however  distant,  cannot 
be  admitted ;  they  must  be  made  or  written  at  the  time  or 
during  the  continuance  of  the  act  or  urgency  of  the  cir- 
cumstances under  which  they  were  elicited  or  sent.  Here 
the  act  of  bankruptcy  was  a  continuous  act  from  the  time 
of  leaving  the  country  for  France  and  was  confirmed  and 
completed  by  remaining  there,  and  as  the  letters  were 
written  during  the  stay  in  that  country,  they  may  be  con- 
sidered as  forming  part  of  one  continuing  and  the  same  act." 
It  is  to  be  expressly  noted  that  the  letters  were  not  offered  to 
prove  any  past  act  done  by  the  bankrupt,  but  to  prove  the 
iDotive  actuating  an  act  already  proved. 

InSai/y  v.  Bateman,  5  T.  R.  512,  1794,  the  earliest  case 
of  the  sort,  it  was  said :  What  an  alleged  bankrupt  "said  at 
*the  time  in  explanation  of  his  act  may  be  received  in  evi- 
dence. Whatever  he  says  before  his  bankruptcy  is  evi- 
dence explanatory  of  the  act  done  by  him.  Here,  he  ab- 
'sented  himself  from  home  under  suspicious  circumstances 
"for  which  his  reasons  were  asked  and  without  doubt  it  was 
'competent  to  inquire  of  the  witness  to  whom  he  com- 
'municated  them  what  those  reasons  were." 

^Lees  V.  Martin,  i  Rob.  210,  1832,  Parke,  B.,  ace:  "The  statement 
"must  be  made  while  absenting  himself  or  immediately  on  his  return 
"to  be  admitted  as  part  of  res  gesta"  It  must  exhibit  an  existing  pur- 
P<>se,  which  is  the  same  throughout,  the  whole  being  one  continuous  act 
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The  statement  was  made  immediately  on  his  return  home. 
The  absence  from  home  was  one  inseparable  whole,  the 
setting  out,  the  remaining  away,  and  the  return,  which 
completed  it ;  all  pervaded  by  the  same  motive. 

One  sentence  in  the  opinion  opens  an  instructive  field  for 
speculation — ^the  statement  that  any  statement  made  before 
bankruptcy  is  evidence  explanatory  of  the  act  done  by  him. 

So  in  Robson  v.  Kemp,  4  Esp.  233,  1802,  Lord  Ellen- 
borough  said:  "If  the  declarations  of  the  bankrupt  have 
been  before  the  act,  they  may  show  with  what  intention  it 
was  done,  and  it  would  be  evidence.  But  declarations  and 
conversations  taking  place  subsequent  to  the  commission 
of  the  act  of  bankruptcy  are  not  admissible." 

If  this  means  that  a  statement  of  an  intention  to  de- 
fraud creditors  not  accompanying  any  act  may  be  shown 
to  prove  such  intention  as  an  existing  mental  condition, 
and,  such  intention  being  shown  to  exist,  that  any  subse- 
quent equivocal  act  of  a  sort  appropriate  to  carry  such 
intent  into  effect  should  be  referred  thereto,  but  that  a 
statement  of  a  past  motive  for  a  completed  act  is  a  mere 
narrative  statement  of  such  a  state  of  mind,  and  so  inad- 
missible to  establish  it  as  affecting  the  quality  or  nature  of 
the  act,  it  states  the  effect  of  the  case  of  Sugden  v.  5"^ 
Leonards  as  qualified  and  explained  in  Woodward  v.  Gould- 
stone. 

In  both  Rawson  v.  Haigh  and  Bateman  v.  Baily,  the 
journey  was  one  continuous  whole — the  start,  the  stay  and 
the  return,  all  referable  to  the  same  motive.  There  was  no 
new  journey  ascribable  to  new  motives,  the  same  purpose 
which  prompted  its  inception  must  also  have  caused  its 
continuance,  and  the  abandonment  of  it  must  have  led  to 
its  close. 

In  the  attempt  to  bring  together  under  some  common  prin- 
ciple the  cases  in  which  the  term  res  gesta  has  been  used 
to  indicate  diverse  ideas,  these  cases  have  been  made  to 
stand  for  the  principle  that  to  include  a  statement  as  the 
contemporaneous  qualifying  context  of  some  provable  fact, 
it  is  but  necessary  to  show  that  the  fact  was  part  of  a  con- 
tinuous transaction  still  going  on  when  the  statement  was 
made.    The  fact,  as  it  were,  is  to  be  elongated  and  carried 
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over  to  include  a  later  statement  reciting  it  and  all  because 
the  two  form  part  of  one  consecutive  whole.  This  is 
sometimes  expressed  as  follows,  that  the  inquiry  is  not  to 
be  directed  to  ascertain  after  what  lapse  of  time  an  admis- 
sible statement  may  follow  the  fact,  but  whether  the  fact 
cannot  be  stretched  out  by  means  of  this  principle  of  con- 
tinuous transaction  to  reach  and  include  the  statement. 

The  fallacy  lies  in  this :  in  the  bankruptcy  cases  the  state- 
ments are  not  admitted  because  accompanying,  through  the 
connection  of  a  continuous  transaction,  the  fact  of  leaving 
home  or  because  in  any  such  sense  they  are  pars  ret  gestae  of 
it;  they  are  admitted  because  they  show  a  motive,  an  intent, 
the  proved  existence  of  which  during  any  part  of  the  trans- 
action is  evidence  of  its  existence  during  all  other  parts 
thereof,  because  the  whole  is  but  one  transaction,  actuated 
by  the  same  intent.  The  whole  journey  is  res  gesta  to  this 
extent,  that  the  mental  condition  of  the  actor  at  every  stage 
is  the  same  and  so  is  open  to  investigation  to  prove  his 
intent  at  any  particular  point  thereof  which  may  be  in 
issue. 

Where  knowledge  of  a  fact  is  necessary  to  be  proved, 
generally  its  exhibition  must  precede  the  point  of  time  in 
issue,  for  knowledge  may  be  suddenly  acquired  after  the 
event."  Whether  bodily  condition  may  be  exhibited  after 
the  time  in  controversy  depends  in  its  nature  whether  a 
slow  growth,  or  the  result  of  sudden  accident. 

In  matrimonial  causes,  the  state  of  affections  during  a 
long  period  is  under  investigation,  to  show  their  nature, 
whether  proper  or  improper  at  the  precise  time  in  question, 
evidence  may  be  given  of  any  expression  of  them  by  word 
or  act  within  a  wide  range  of  time. 

The  case  of  Cattison  v.  Cattison,  22  Pa.  275,  is  very 
similar  to  the  bankruptcy  cases :  a  woman  appears  at  mid- 
night at  a  neighbor's  door;  to  explain  her  presence  at  that 
hour  so  dressed,  she  says  she  has  fled  from  her  husband's 
cruelty ;  this  is  admissible  not  because,  the  whole  flight  being 
one  continuous  transaction,  the  statement  is  thus  drawn 
to  and  made  contemporaneous  with  the  cruelty — not  be- 
cause while  flying  the  continuity  of  events  was  unbroken, 

'*  Swift  V.  Ins.  Co.,  69  N.  Y.  186. 
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and  thus  no  chance  for  concoction  was  presented/*^  for, 
had  she  wandered  the  entire  night  and  then  in  the  morning 
asked  for  succor,  her  reasons  for  her  position  could  still  be 
given  in  evidence;  but  because  the  flight  was  so  far  one 
transaction  that  the  same  fear,  the  same  motive  must  be 
taken  to  exist  at  all  parts  of  it,  and  its  proof  at  one  time 
prove  its  existence  at  every  other  point  of  time  during  the 
continuance  of  such  transaction.  It  was  admissible  be- 
cause it  explained  her  presence  at  the  neighbor's,  it  was 
important  because  it  accused  her  husband  of  cruelty. 

This  is  practically  the  same  principle  on  which,  in  cases 
of  fraud  in  the  purchase  or  sale  of  property,  evidence  of 
other  frauds  of  a  similar  character  committed  by  the  same 
parties  at  or  near  the  same  time  are  admitted;  because,  as 
was  said  in  Lincoln  v.  ClaAin,  7  Wall.  132,  "the  inference 
"is  reasonable  that  they  proceed  from  the  same  motive."^* 
Field,  J.,  p.  138.  They,  in  fact,  all  form  part  of  one  greater 
fraudulent  scheme. 

True,  the  evidence  admitted  was  of  acts  done,  but  the 
acts  were  only  admissible  because  they  tend  to  show  a 
fraudulent  purpose  at  the  time  of  their  commission,  and 
so  through  the  identity  of  motive  throughout,  go  to  prove 
the  fraudulent  nature  of  the  sale  in  issue. 

A  quite  distinct  use  of  the  term  is  that  expressing  the 
extent  of  a  business  about  which  two  or  more  are  l^[ally 
identified.^  ^ 

The  cases  in  which  this  use  occurs  are  those  of  agency, 
either  actual  or  constructive,  as  that  which  exists  between 
the  members  of  a  band  of  conspirators,  whereby  each  is  the 
agent  of  all  in  doing  whatever  is  appropriate  to  the  further- 
ance of  the  common  illicit  purpose.  It  is  sometimes  said 
that  the  acts  of  all  the  conspirators  throughout  are  the  res 
gesta.  What  all  do  is  the  act  and  so  the  crime  of  each,  and 
when  each  is  tried,  it  is  for  the  acts  of  all ;  it  is  in  this  sense 
that  the  whole  conspiracy  is  open  to  investigation  as  the 
res  gesta,  though  but  one  conspirator  is  on  trial. 

This  is  not  peculiar  to  conspiracy;  it  pervades  the  whole 

"  The  test  in  Com,  v.  Werntz,  infra. 

"  See  also  Meyer  v.  People,  80  N.  Y.  264. 

"  The  third  meaning  stated  at  the  beginning  of  the  article. 
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law  of  agency,  of  master  and  servant — in  fact,  the  con- 
spiracy raises  the  agency,  or  perhaps  more  accurately  it,  like 
agency,  or  the  relation  of  master  and  servant,  creates  such 
a  legal  identity  and  responsibility  as  to  all  acts  done  or 
words  spoken  in  furtherance  thereof,  as  does  agency  for 
similar  things,  within  the  proper  limits  of  authority,  or  the 
position  of  servant  for  what  is  said  and  done  in  the  course 
of  emplojrment. 

Under  this  conception  of  res  gesta,  an  act  is  admissible 
or  inadmissible  on  the  same  terms  exactly  as  a  statement; 
the  sole  test  for  either  is  whether  it  is  appropriate  to  further 
the  common  object,  not  whether  made  during  the  pen- 
dency of  the  conspiracy ;  it  is.  not  an  identity  as  to  a//  acts 
during  the  time  limits  of  the  conspiracy — only  as  to  such 
as  are  appropriate  to  effect  its  object. 

So  in  agency,  the  test  is  the  limit  of  the  agent's  power ; 
so  also  in  cases  of  master  and  servant,  it  is  the  range  of  the 
servant's  duties  which  determines. 

As  a  rule,  in  conspiracy  both  words  and  acts  are  necessary 
to  success.  In  agency,  the  agent  is  generally  empowered 
to  speak  as  well  as  act,  sometimes  to  act  only.  Servants 
are  generally  employed  to  act,  not  to  talk,  though  some- 
times their  position  may  require  both. 

The  question  so  far  treated  is  the  power  of  the  con- 
spirator, agent  or  servant  to  speak  for  the  co-conspirator, 
principal  or  master,  to  bind  him  directly  by  his  speech  un- 
accompanied by  any  act,  that  identity  which  makes  the 
admission  of  the  one  the  admission  of  the  other. 

In  addition,  many  statements  are  admissible,  not  be- 
cause they  fall  within  the  scope  of  the  agent's  powers,  but 
because  they  accompany  and  explain  acts  which  the  agent 
is  empowered  to  do.  They  are  admitted  not  to  bind  the 
principal  directly,  but  to  show  the  character  of  the  act,  which 
so  explained  binds  the  principal. 

As  was  well  said  by  Chief  Justice  Tilghman  in  Magill 
y.  Kaufman,  4  S.  &  R.  321,  1818:  "An  agent  is  authorized 
to  act,  therefore  his  acts,  explained  by  his  declarations  dur- 
ing the  time  of  action,  are  obligatory  upon  his  principal; 
but  he  has  no  authority  to  make  confessions  after  he  has 
acfed  and  therefore  his  principal  is  not  bound  by  his  con- 
itssions.'* 
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The  latter  part  of  this  taken  as  a  statement  of  the  law 
of  agency  generally  is  too  narrow ;  he  may  have  authority 
to  make  confessions,  or  perhaps  more  accurately  explana- 
tions, of  what  he  has,  as  agent,  done;  this  depends  on  the 
nature  of  the  business  entrusted  to  him,  on  what,  in  this 
sense,  is  the  res  gesta.  So  in  Morse  v.  Connecticut  River 
R.  R.,  6  Gray,  450,  the  statements  of  a  baggage-master 
and  station-master  accounting  for  the  loss  of  a  trunk  were 
held  admissible  though  no  part  of  the  res  gesta  of  the  loss, 
because  it  was  "the  duty  of  these  agents  to  deliver  the 
"baggage  and  account  for  the  same  if  missing." 

Such  a  duty  is  exceptional,  however,  and,  as  a  rule,  state- 
ments of  agents  must  either  be  in  furtherance  and  not 
explanation  of  the  master's  business,  or  they  must  accom- 
pany acts  themselves  within  the  scope  of  the  agent's  or 
servant's  employment,  in  which  case  they  are  admitted 
simply  as  part  of  the  res  gesta  of  such  acts.^®  In  those 
courts  where  the  term  res  gesta  is  used  also  as  indicating 
those  acts  of  the  agent  for  which,  as  a  whole,  the  principal 
is  responsible,  the  business  about  which  the  two  are  identi- 
fied, both  forms  of  statement — ^those  directly  binding  the 
principal  and  those  which  do  so  indirectly  only  by  showing 
the  true  quality  of  the  act  which,  so  explained,  binds  him — 
will  often  be  admitted  as  part  of  the  res  gesta;  thus  con- 
fusing under  one  head  statements  admissible  whenever 
made  with  those  only  admissible  when  contemporaneous 

with  some  act  done.^* 

*  - 

"  Under  the  fourth  use  of  this  term  indicating  those  facts  and  state- 
ments forming  an  inseparable  part  of  the  main  fact,  and  necessary  to  a 
proper  understanding  of  it,  and  subject  to  all  the  requirements  thereof. 

"Take  this  case  for  instance, — an  anarchistic  conspiracy, — ^the  fol- 
lowing evidence  offered:  (i)  a  confession  made  to  a  policeman  during 
the  pendency  of  the  conspiracy,  of  steps  already  taken;  (2)  a  similar 
statement  at  the  same  time  made  for  the  purpose  of  convincing  a  possi- 
ble recruit  of  the  success  of  the  project,  and  so  of  securing  his  services; 
(3)  a  boast  as  to  the  intentions  of  the  conspirator ;  (4)  a  similar  state- 
ment of  intention,  but  made  while  throwing  a  bomb. 

The  first  would  be  inadmissible,  it  having  no  tendency  to  further 
the  common  object.  The  second  admissible,  because  appropriate  for 
that  purpose.  U.  5*.  v.  Gooding,  12  Wheat.  460.  These  depending  on 
the  fact  that  all  things  appropriate  to  carry  out  the  common  object, 
make  up  the  overt  act  for  which  all  are  legally  responsible.     In  this 
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What,  then,  are  the  principles  which  determine  the  ad- 
missibility of  such  contemporaneous  statements?  Two 
news  with  some  slight  variants  have  been  held. 

1.  That  only  those  statements  which  in  point  of  time 
accompany  an  act  actually  in  progress  and  which  are  neces- 
sary to  explain  its  true  nature  are  admissible  as  part  of  the 
res  gesta?^ 

2,  That  any  statement  narrative  of  a  fact  made  so  im- 
mediately after  it  that  there  is  no  chance  for  concoction  or 
error  in  memory  is  admissible  as  part  of  the  res  gesta,  and 
that  where  a  condition  is  in  evidence,  not  merely  evidence 
explaining  its  nature,  but  also  narrating  a  very  recent  cause 
therefor,  is  admissible.^* 

In  Bedingfield's  case,  a  trial  for  murder,  14  Cox,  C.  C 
341,  Lord  Cockburn,  C.  J.,  after  consultation  with  Field 
and  Manisty,  JJ.,  rejected  evidence  of  statements  of  the 
victim,  made  not  more  than  two  minutes  after  the  occur- 
rence and  while  the  blood  was  gushing  from  her  cut  throat, 
and  while  seeking  aid  to  stanch  her  wound.  The  state- 
ment was  this:  "See  what  Bedingfield  has  done  to  me." 
*'It  is  not  so  admissible"  (as  pars  rei  gestae),  said  he,  "for 
it  is  not  part  of  anything  done  or  something  said  while 
something  was  being  done,  but  something  said  after  some- 
thing done.    It  was  not  as  if,  while  being  in  the  room  and 

sense  pars  rei  gestae.  The  third  inadmissible  for  the  same  reason  as  the 
first,  but  the  fourth,  admissible,  because  while  alone  no  part  of  the  com- 
mon criminal  enterprise,  it  accompanied  and  gave  color  to  an  act  itself 
a  part  thereof,  and  was  admissible  on  principles  applicable  to  contem- 
poraneous explanatory  statements  accompanying  any  and  all  relevant 
facts. 

*This  appears  to  be  a  recognition  of  the  old  established  practice 
which  allowed,  because  it  could  not  prevent,  a  witness  to  testify  to  the 
whole  of  a  fact;  everything  which,  while  a  witness  of  such  fact,  he 
perceived  in  any  way,  by  sight  or  hearing,  but  which  excluded  any- 
thing occurring  after  the  fact  was  over,  for  at  that  moment  he  ceased 
to  be  a  competent  witness  and  had  no  standing  to  speak  in  evidence  at 
all.  This  view  is  supported  by  at  least  two  English  cases  and  sub- 
stantially by  the  Supreme  Courts  of  New  York  and  Massachusetts  and 
probably  at  present  by  the  Supreme  Court  of  the  United  States. 

"  This  view  is  supported  by  two  Nisi  Prius  cases  in  England,  by  the 
Supreme  Courts  of  Pennsylvania  and  New  Jersey  and  probably  by  the 
majority  of  the  American  State  Courts,  and  for  a  time  at  least  by  the 
Supreme  Court  of  the  United  States. 


204  THE   ADMISSIBILITY   OF  DECLARATIONS 

while  the  act  was  being  done,  she  had  said  something 
which  was  heard."  Here  the  statement  was  made  "after 
it  was  all  over,  whatever  it  was,  and  after  the  act  had  been 
completed."  Under  this  view  a  statement  narrative  of  a 
past  fact  could  not  be  admitted  as  pars  ret  gestae  of  that 
fact,  no  matter  how  soon  after  made— only  statements  which 
both  accompanied  and  gave  color  to  a  fact  could  be  so  ad- 
mitted.22 

In  Agassis  v.  Tramway  Co.,  21  Weekly  Rep.  199,  Mr. 
Baron  Bramwell  says :  "If  the  question  had  been  'Did  you 
hear  the  conductor  say  anything?'  her  answer  being,  *Yes, 
I  did,'  and  neither  had  been  allowed,  I  would  say  that  the 
court  was  right ;  the  question  was  put  with  a  view  to  getting 
hearsay  evidence  from  a  man  that  might  render  persons 
liable  whom  he  had  no  right  to  bind."  The  remark  was 
made  just  as  the  plaintiff  had  disentangled  herself  from  the 
wreck  of  the  tramcar.^^  "It  is  impossible  to  admit  the 
remark  as  part  of  the  res  gestae — it  was  in  no  sense  one  of 
the  surrounding  circumstances;  the  res  were  all  gestae  by 
the  time  the  remark  was  made,  and  the  plaintiff's  cause  of 
action  was  quite  complete  without  any  such  words,  which 
indeed  for  all  they  had  to  do  with  the  accident  might  as 
well  have  been  spoken  when  the  car  had  been  taken  back 
to  the  stable." 

The  statements  then  must  be  made  while  the  act  is  being 
done,  they  must  relate  to  it  and  tend  to  explain  it. 

In  New  York  the  leading  case  is  Waldele  v.  R,  R.,  95 

"And  so  Pitt  Taylor  gives  as  his  fourth  rule  as  to  admissibility  of 
declaration  as  part  of  the  res  gesta  the  following:  "That  an  act  can- 
not be  varied,  qualified  or  explained  by  a  declaration  which  amounts  to 
no  more  than  a  mere  narrative  of  a  past  transaction,  nor  by  an  isolated 
conversation,  nor  by  an  isolated  act  done,  at  a  later  period." 

However,  a  statement  which  tended  to  explain  the  true  nature  of  the 
fact  it  accompanied,  if  such  explanation  was  necessary  to  a  proper 
understanding  of  the  fact  for  the  purposes  of  proof  in  the  case  in  hand, 
would  not  be  inadmissible  because  narrative  of  some  other  prior 
event.  If  the  fact  were  unequivocal,  if  it  needed  no  explanation,  if  its 
probative  effect  were  not  altered  by  the  explanation  afforded  by  con- 
temporaneous statements,  such  statements  would  of  course  not  be 
admitted.     (See  also  note  at  the  end  of  this  article.) 

="  Compare  Coyle  v.  Hanover  R,  R.,  55  Pa.  396,  and  R.  R.  v.  O'Brien, 
119  U.  S.  99. 
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N.  Y.  274,  in  which  the  earlier  cases  are  collected  and 
commented  upon.  The  first  is  Luby  v.  R,  R.,  where  the 
conductor  of  the  car  immediately  after  the  accident,  while 
getting  off  the  car  and  out  of  the  crowd  that  surrounded 
him,  was  asked  why  he  had  not  stopped  the  car,  and 
answered  that  the  brake  was  out  of  order.  The  case  was 
reversed  on  appeal  because  these  declarations  were  ad- 
mitted, the  court  saying:  "The  statements  were  no  part 
of  the  driver's  act  for  which  the  defendants  were  sued.  It 
was  not  made  at  the  time  of  the  act  so  as  to  give  it  quality 
and  character.  The  alleged  wrong  was  complete  and  the 
driver  when  he  made  the  statement  was  only  endeavoring 
to  account  for  what  he  had  done."  "To  be  admissible  they 
must  constitute  the  fact  to  be  proved  and  must  not  be  the 
mere  admission  of  some  other  fact."    Comstock,  J. 

In  Whittaker  v.  Eighth  Ave.  /?./?.,  51  N.  Y.  295,  an 
action  for  injury  caused  by  the  wilful  act  of  defendant's 
driver  in  running  into  plaintiff  and  throwing  him  into  an 
excavation,  it  was  held  on  appeal  to  be  error  to  admit  evi- 
dence that  immediately  after  the  car  had  passed,  the  driver 
had  cursed  plaintiff  and  said  "Let  him  fall  in  and  be  killed," 
because,  being  made  after  the  car  had  passed  and  the  injury 
done,  it  was  no  part  of  the  res  gesta?^  In  People  v.  Davis, 
56  N.  Y.  95,  an  indictment  for  abortion,  the  woman  was 
dead  and  it  having  been  shown  that  she  had  gone  away 
with  the  defendant  in  a  buggy,  a  statement  made  on  her 
return  as  to  what  the  doctor  had  done  and  said  to  her  in 
the  interim  was  on  appeal  held  inadmissible,  Grover,  J., 
saying:  "The  res  gesta  was  at  the  doctor's  office  in 
another  town,  and  it  is  clear  that  its  narration  was  no  part 
of  that  thing.  Anything  said  accompanying  the  perform- 
ance of  an  act  explanatory  thereof,  or  showing  its  purpose 

or  intention,^*  when  material  is  competent  as  part  of  the  act. 

—  ■      > 

**  In  Hamilton  v.  R.  R.,  51  N,  Y.  100.  Also  cited  abusive  remarks  made 
by  a  conductor  while  refunding  an  extra  fare  paid  by  the  plaintiff  at 
the  time  of  his  wrongful  ejection  some  hours  before,  was  held  incom- 
petent to  prove  the  quo  animo  of  the  ejection.  The  ill  will  of  the  con- 
ductor might  readily  have  arisen  since  the  ejection,  in  fact  it  probably 
grew  out  of  the  plaintiff's  conduct  then  and  afterward. 

"If  it  is  to  show  its  intention,  imdoubtedly  it  need  not  be  precisely 
contemporaneous  with  the  act,  it  is  enough  if  it  be  made  while  the 
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But  when  the  declarations  offered  are  merely  narratives  of 
past  occurrences  they  are  incompetent." 

In  Casey  v.  R.  R.,  78  N.  Y.  518,2®  a  child  had  been  run 
over  by  a  car,  the  acts  and  statements  of  the  engineer  while 
extricating  the  body  of  the  child  from  the  wheels  were 
held  admissible  as  part  of  the  res  gesta.  The  two  New 
York  cases  cited  in  favor  of  admission  of  the  testimony  in 
the  Waldele  case  were  Swift  v.  Ins.  Co,,  63  N.  Y.  186,  and 
Snicker  v.  People,  88  N.  Y.  192.  In  the  first,  the  insured, 
to  explain^^  his  evident  bad  health,  had  said  he  was  suffering 
from  scrofula.  Shortly  after  he  stated  to  the  company's 
medical  examiner  that  he  was  not  aware  of  any  disease. 
Medical  testimony  showed  that  he  had  died  of  chronic 
scrofula.  His  first  declaration  was  held  competent  to  prove 
that  the  representation  by  which  the  insurance  was  procured 
was  false  to  the  knowledge  of  the  insured.  This  was 
admitted  not  as  part  of  the  res  gesta  of  the  examination, 
but  as  a  statement  showing  knowledge  of  a  fact  proven  to 
exist ;  when  such  knowledge  is  material,  any  statement  made 
so  near  before  the  time  of  examination  as  to  exclude  the 
possibility  that  the  knowledge  had  been  forgotten  was  ad- 
missible; if  made  after,  the  knowledge  might  have  been  ac- 
quired subsequent  to  the  examination  and  not  have  existed 
at  that  time. 

In  Snicker  v.  People  it  was  held  that  what  was  done  and 
said  by  a  third  party  was  sufficiently  near  in  point  of  time  to 
a  certain  command  of  the  prisoner  to  the  prosecutrix  and 
had  sufficient  relation  to  it  to  be  part  of  the  res  gestae, 
and  might  reasonably  be  inferred  to  be  part  of  a  com- 
mon scheme  to  subject  the  prosecutrix  to  violence.  That 
case  was  simply  this,  that  upon  the  whole  of  the  evi- 
dence, including  the  proximity  in  time,  there  was  sufficient 
prima  facie  evidence  of  an  illegal  combination  between  the 
prisoner  and  the  third  person  above,  to  subject  the  girl  to 

intention  may  be  presumed  to  continue  unchanged.  See  supra.  And 
it  is  to  this  probably  that  his  remarks  in  Mosely  v.  Ins.  Co.,  "that 
length  of  time  between  the  act  and  its  subsequent  narration  is  not 
material,"  were  directed. 

"The  headline  is  stated  too  broadly. 

*' It  is  probably  not  necessary  that  the  statement  should  accompany 
any  external  symptoms  of  ill  health.     See  supra,  p.  195. 
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violence,  to  make  the  acts  and  statements  of  each  admissible 
against  the  other  as  acts  or  statements  in  furtherance  of  the 
common  object.  As  Earl,  J.,  in  the  principal  case  says, 
these  cases  have  no  bearing  on  the  present  cases,  in  fact 
their  only  resemblance  is  that  the  term  res  gesta  is  used 
throughout. 

Having  thus  reviewed  and  distinguished  the  earlier  cases, 
he  finds  no  difficulty  in  holding  that  where  the  action  is  for 
injuries  negligently  inflicted,  "the  res  gesta  was  not  the 
fact  of  the  injury  nor  of  the  collision,  these  facts  were  ap- 
parent and  undisputed."  "The  point  of  the  inquiry  was 
how  he  came  to  be  struck.  The  manner  of  the  accident  was 
the  res  gesta  and  these  declarations  made  after  (in  this  case 
half  an  hour  after)  the  accident  had  happened,  after  the 
train  had  passed  from  sight  and  the  whole  transaction  was 
terminated,  were  no  part  of  that  res  gesta,^^  had  no  con- 
nection with  it  and  were  purely  narrative.  It  has  been  well 
said  the  res  gesta  must  be  a  res  gesta  that  has  something  to 
do  with  the  case  and  then  the  declaration  must  have  some- 
thing to  do  with  that  res  gesta.'*  In  this  case  the  declara- 
tions, he  says,  are  "not  made  under  circumstances  that  they 
are  in  any  way  confirmed  by  the  res  gesta,^  and  they  had 
no  relation  to  what  was  then  present  or  had  just  gone  by."*^ 
He  then  says :  "Suppose  the  intestate  had  been  found  with 
a  mortal  wound  freshly  inflicted  and  he  had  charged  that  an 
individual,  naming  him,  had  thirty  minutes  before  in- 
flicted it.  Would  such  evidence  be  admissible?  Clearly 
not."  Yet  in  the  case  of  Mosely  v.  Ins.,  a  similar  state- 
ment was  admitted  and  there  was  nothing  to  fix  the  time  of 
the  injury,  if  any,  at  any  period  less  distant. 

The  court  rejects  the  argument  that  there  being  a  strong 
probability  of  their  truth^^  they  should  be  admitted.  The 
same  may  be  said  of  many  statements  not  under  oath,  which, 

"The  idea  of  res  gesta  here  is  the  occurrence  as  exhibited  in  its  true 
light  by  surrounding  acts  and  statements,  the  principal  fact  with  its 
concomitant  circumstances. 

"Here  is  a  different  idea;  the  res  gesta  is  here  the  principal  fact 
alone,  or  at  best  with  its  physical  accompaniments. 

"This  seems  to  mean,  the  statement  is  admissible  though  made  at 
the  moment  the  principal  fact  ended,  else  it  conflicts  with  the  earlier 
case  cited  with  approbation. 

*  Woodward  v.  Gouldstone,  L.  R.  11  A.  C.  369,  accord. 
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though  made  under  circumstances  entitling  them  to  im- 
plicit confidence,  do  not  answer  the  requirements  of  the  law. 
"Declarations  which  are  received  as  part  of  the  res  gesta 
are  to  some  extent  a  departure  from  the  general  rule.  And 
when  they  are  so  separated  from  the  act  they  are  alleged 
to  characterize  that  they  are  not  part  of  that  act  or  inter- 
woven into  it  by  the  surrounding  circumstances  so  as  to 
derive  credit  therefrom,  they  are  no  better  than  any  other 
unsworn  statements,  depending  entirely  on  the  credit  of  the 
party  making  them." 

The  statements  are  not  competent  to  explain  the  condition 
of  the  intestate  when  found.  There  was  no  question  as  to 
his  condition;  it  was  not  to  explain  his  condition,  but  to 
show  what  had  caused  it,  that  the  statement  was  offered. 
"Such  a  statement  if  so  admissible  could  not  be  excluded,  no 
matter  how  far  distant,"  so  long  as  the  results  of  the  cause 
still  existed. 

In  Massachusetts  the  court  in  Com.  v.  Pike,  3  Cush.  181, 
1849,  21  statement  of  the  victim,  some  little  time  after  the 
assault  sufficient  to  summon  a  watchman,  but  while  she  was 
lying  in  the  place  where  she  was  injured,  bleeding  profusely, 
was  admitted,  the  court,  Dewey,  J.,  saying:  "The  time  was 
so  recent  after  the  accident  as  to  justify  the  admission  of  the 
declaration  as  part  of  the  res  gestae"  "Much  must  be  left  to 
the  discretion  of  the  presiding  judge."  This  last  phrase  has 
become  of  great  importance,  having  been  embodied  in  the 
editions  of  Greenleaf  on  Evidence  subsequent  to  it,'^  and 
so  has  served  to  extend  to  the  court  a  power  wholly  un- 
restrained by  any  governing  rules  to  admit  such  narrative 
statements  of  recent  events  it  may  deem  of  service  to  the 
elucidation  of  the  case. 

The  later  cases  in  Massachusetts  have,  however,  imposed 
a  series  of  principles  and  tests  by  which  the  exercise  of  the 
court's  discretion  is  to  be  controlled  and  which  would 
have  excluded  the  declaration  in  Com,  v.  McPike.    In  Com. 

•*  In  the  edition  of  1848,  all  the  cases  relative  to  res  gesta  are  those 
which  deal  with  statements  explanatory  of  the  intention  or  motive 
governing  the  act  in  question  or  with  the  subject  of  conspiracy,  partner- 
ship and  agency,  and  statements  narrative  of  past  occurrences  are  said 
to  be  inadmissible,  §  no.  The  test  constantly  reiterated  is  that  they 
be  contemporaneous  with  the  fact. 
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V.  Hackett,  2  Allen,  136,  a  witness  testified  that  at  the 
moment  of  the  affray  he  heard  deceased  cry  out,  "Fm 
stabbed,"  reaching  him  within  twenty  seconds  he  heard  him 
say:*^  "I'm  stabbed.  I'm  gone.  Dan  Hackett  has  stabbed 
me."  This  statement  was  admitted  only  because  "uttered 
in  the  presence  of  a  person  who  was  present  when  the  blow 
was  struck,  who  heard  the  first  words  uttered  by  the  de- 
ceased, and  who  went  to  him  after  so  brief  an  interval  of 
time  that  the  declarations  or  exclamations  of  the  deceased 
may  be  fairly  deemed  a  part  of  the  same  sentence  as  that 
which  followed  instantly  after  the  stab.  It  was  not  an  ab- 
stract narrative  statement  of  a  past  occurrence  depending  for 
its  force  and  effect  solely  on  the  credit  of  the  deceased,  un- 
supported by  any  principal  fact  and  receiving  no  credit  or 
significance  from  the  surrounding  circumstances." 

In  Lund  v.  Tynsborough,  9  Cush.  36,  it  is  said :  "There 
must  be  a  main  or  principal  transaction  and  only  such 
declarations  are  admissible  as  grow  out  of  the  principal 
transaction,  illustrate  its  character,  are  contemporaneous 
with  it  and  derive  some  degree  of  credit  from  it."  And  "a 
declaration  having  force  by  itself  as  an  abstract  statement 
detached  from  any  particular  fact  in  question,  is  not  ad- 
missible in  evidence,  because  it  depends  on  the  credit  of  the 
person  making  it  and,  therefore,  is  hearsay."  This  is  quite 
sufficient  to  exclude  any  narrative  statement  no  matter  how 
soon  after  the  event  it  is  made ;  it  depends  on  the  credit  of 
the  party  making  it,  although  the  short  space  of  time  may 
add  to  such  credit  by  removing  the  chance  of  concoction. 

In  Massachusetts,  it  is  worthy  of  remark,  the  term  res 
gesta  has  never  been  used  to  indicate  that  similarity  of 
circumstances  which  proves  the  continued  existence  of  the 
same  state  of  mind  or  body,  at  the  time  in  dispute  and  at  the 
date  of  the  declaration  exhibiting  it.  The  question  is  said 
to  be,  in  Bradford  v.  Com,,  126  Mass.  42,  whether  a  previous 
act  (or  similarly  a  declaration)  indicates  an  existing  pur- 
pose which  from  known  rules  of  human  conduct  may  be 
fairly  presumed  to  continue  over  and  control  the  doing  of 

the  act  in  question,  it  is  admissible? 
'       —  ■  ■  —  I  ■ 

"This  was  not  in  response  apparently  to  any  question  as  to  the 
cause  of  his  condition,  a  reply  to  which  would  have  been  of  course  a 
narrative  thcreol 
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The  case  of  Mosely  v.  Insurance  Co.,  8  Wall.  397,  sup- 
ports the  second  view,  that  even  narrative  statements  of  a 
past  cause  of  a  present  condition  made  almost  contem- 
poraneously with  the  occurrence  which  it  narrates  are  ad- 
missible. Clifford  and  Nelson,  JJ.,  dissenting.  As  au- 
thority that  declarations  to  be  part  of  the  res  gesta  need  not 
be  contemporaneous  with  the  main  fact  the  bankruptcy  case 
of  Rawson  v.  Haigh,  and  especially  Park,  J.'s  statement 
therein,  were  relied  upon.®*  As  has  been  seen,  the  bank- 
ruptcy cases  deal  with  a  different  question  and  a  different 
conception  of  res  gesta  from  the  one  in  hand.  The  point 
in  issue  in  Mosely's  case  was  whether  the  insured  had  died 
from  the  results  of  illness  or  accident.  His  wife  testified 
that  during  the  night  he  had  left  his  bed  between  twelve 
and  one  o'clock.  His  son  testified  that  about  twelve  he  had 
found  his  father  in  the  shop  lying  with  head  on  the  counter 
and  had  asked  him  what  was  the  matter  and  that  he  replied 
that  he  had  fallen  down  stairs.  This  answer  was  held 
properly  "competent  to  prove  the  fall"  as  part  of  the  res 
gesta.  "Here,"  said  Swayne,  J.,  "the  principal  fact  is  the 
bodily  injury.  The  res  gestae  are  the  statements  of  its  cause 
made  almost  contemporaneously®^  with  its  occurrence  and 
those  relating  to  the  consequences  made  while  the  latter 
subsisted  and  were  in  progress."  They  are  "the  declarations 
which  show  the  reality  of  its  (the  sickness)  existence  and 
its  extent  and  character."  Two  things  must  concur:  the 
consequences  of  the  occurrence  must  still  be  in  progress, 
and  the  statement  must  be  almost  contemporaneous  with 
the  cause  thereof  which  it  recites. 

Do  such  declarations  tend  to  show  the  extent  and  char- 
acter of  the  consequences,  in  this  case  the  illness,  in  any  true 
sense,  as  they  form  part  of  the  surrounding  circumstances 
necessary  to  its  proper  understanding? 

True  they  account  for  its  existence,  but  it  is  only  in  the 
rarest  cases  that  a  knowledge  of  the  cause  can  aid  in  a  true 

*  See  supra,  for  discussion  of  this  case,  pp.  196-197. 
"  Professor  Thayer  objects  very  forcibly  in  this  article  on  Bcdingficld's 
case.  Am.  Law  Rev.,  Vols.  14  and  15,  that  there  is  no  adequate  proof 
Of  the  time  of  the  fall  if  it  occurred  and  therefore  no  means  of  ascer- 
taming  how  long  after  the  statement  was  made. 
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perception  of  the  nature  of  the  consequence.  A  broken  leg 
is  a  broken  leg,  whether  caused  by  a  trolley  accident  or  a 
fall  from  a  tree,  and  while  sometimes  it  may  help  the  diag- 
nosis to  know  whether  it  is  caused  by  one  of  the  two, 
knowledge  of  how  the  fall  or  accident  occurred,  whether 
by  the  victim's  carelessness  or  that  of  the  motorman,  can 
be  of  absolutely  no  aid  to  either  physician  or  juryman  in 
ascertaining  the  present  character  of  the  injury.  Such 
knowledge  may  gratify  our  curiosity,  but  it  does  not  in- 
crease our  knowledge  of  the  nature  of  the  injury.  The 
court  is  careful  to  restrict  statements  narrating  the  cause 
of  an  existing  condition  to  those  almost  contemporaneous 
with  its  occurrence.  The  declarations  would  seem  rather 
to  have  been  admitted  as  part  of  the  res  gesta  of  the  cause 
of  the  illness  than  of  the  illness  itself,  because  in  fact  almost 
contemporaneous  with  the  origin  of  it.  And  the  case  is  au- 
thority for  the  rule  that  where  a  statement  is  made  shortly 
after  a  fact  it  narrates  and  while  its  consequences  are  in 
progress  it  is  admissible  as  part  of  the  res  gesta. 

The  importance  attached  to  the  cases  of  Thompson  v. 
Trevanion  and  King  v.  Foster,  supports  this  view  of  the 
case.  In  Thompson  v.  Trevanion,  Skin.  402,  1693,  a  nisi 
prius  case.  Lord  Holt,  in  an  action  by  the  husband  on  be- 
half of  his  wife  for  injuries  to  her,  allowed  what  the  wife 
said  immediately  after  the  hurt  and  before  she  had  time  to 
devise  or  contrive  anything  for  her  own  advantage  to  be 
given  in  evidence.** 

The  facts  are  not  stated,  it  does  not  appear  how  great  was 
the  lapse  of  time,  or  to  whom  the  declaration  was  made. 
What  Lord  Holt*^  was  mainly  interested  in  showing  was 
that  while  the  wife  was  incompetent  on  the  trial  as  inter- 
ested, her  statement  made  immediately  after  was  not  open 
to  such  objection,  because  no  matter  how  great  might  be 
her  interest  and  desire  to  misrepresent  the  facts  to  her  ad- 
vantage, she  had  had  no  opportunity  to  do  so.  It  is  ap- 
parently to  the  objection  that  the  wife  was  an  interested 

"Lord  Ellenborough  in  course  of  argument  in  Aveson  v.  Kinnaid,  6 
East,  193,  says,  "as  part  of  the  res  gesta" 

"  Compare  his  language  with  the  extract  from  Style's  Register,  written 
only  twenty-three  years  before.    Cited.    Supra,  p.  191. 


212  THE   ADMISSIBILITY   OF  DECLARATIONS 

party  that  the  court's  attention  was  directed.  If  Lord  Holt 
meant  to  hold  that  any  statement  made  by  a  party  to  the 
act  or  anyone  having  special  means  of  knowledge  if  made 
under  circumstances  which  preclude  the  possibility  of  fab- 
rication, it  is  apparent  his  ruling  has  not  been  followed  by 
English  judges.  If  such  a  broad  general  principle  had  ex- 
isted, there  would  have  been  no  necessity  for  the  formula- 
tion of  those  rules,  rigidly  enforced  as  they  are,  of  excep- 
tions to  hearsay,  which  form  so  large  a  part  of  the  law  of 
evidence.  Practically  all  evidence  admitted  thereunder 
would  have  come  in  under  this  broad  general  principle,  to- 
gether with  much  that  has  always  been  excluded.  Jessel, 
M.  R.,  did  indeed  attempt  to  lay  down  a  much  more  re- 
stricted general  rule  of  exception  to  hearsay  in  Sugden  v. 
St.  Leonards,  L.  R.  i  P.  D.  154,^®  but  it  was  not  accepted  by 
his  brother  justices  in  that  case  and  was  expressly  rejected 
in  Woodward  v.  Gouldstone,  L.  R.  11  App.  Cases,  469. 
R.  v.  Foster,  6  C.  &  P.  325,  was  a  criminal  case,  also  at  nisi 
prius.  A  witness  who  had  not  seen  the  accident,  but  who 
hearing  the  victim  groan  had  gone  to  his  aid,  was  allowed 
to  testify  to  what  he  said  in  reply  to  an  inquiry  as  to  what 
was  the  matter.  Gumey,  B.,  said :  "What  deceased  said  at 
the  instant  as  to  the  cause  of  the  accident  is  clearly  ad- 
missible." Park,  J.,  said :  "It  is  the  best  possible  testimony 
that  under  the  circumstances  can  be  adduced  to  show  what 
it  was  which  knocked  the  deceased  down." 

Here  appears  Sir  George  Jessel's  idea  that  where  it  is 
difficult  to  obtain  other  evidence,  a  hearsay  statement  made 
under  circumstances  doing  away  with  the  probability  of 
concoction  ipso  facto  becomes  admissible.  Whatever  may 
have  been  the  tendency  of  the  courts  at  the  time  R.  v. 
Foster  was  decided,  it  has  been  seen  this  idea  has  been 
thoroughly  exploded  as  part  of  the  English  law.  And  these 
being  the  only  reasons  advanced  for  the  admission  after  the 

*His  test  was  as  follows:  (i)  The  case  must  be  one  in  which  it  is 
difficult  to  obtain  other  evidence;  (2)  The  declarant  must  be  disinter- 
ested; (3)  The  declaration  must  be  before  dispute  or  litigation,  so 
that  it  is  made  without  bias;  (4)  The  declarant  must  have  peculiar 
means  of  knowledge.  It  may  be'  well  to  remember  that  Jessel  was 
primarily  an  equity  judge  where  there  is  no  jury  to  be  misled. 
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completion  of  a  fact  of  a  narrative  statement  of  it,  it  would 
appear  that  such  evidence  would  now  be  held  inadmissible 
and  that  Baron  Bramwell's  statement  in  Agassiz  v.  Co. 
may  be  taken  to  state  the  modem  English  rule.  In  fact,  in 
O'Brien  v.  R.  R.,  1 19  U.  S.  99,  the  Supreme  Court  of  the 
United  States,  though  against  a  strong  dissent,  have  held 
that  a  statement  of  a  conductor  as  to  the  speed  of  his  train 
made  from  ten  to  thirty  minutes  after  the  accident  and 
while  the  wreckage  was  still  strewn  about  was  inadmissible. 
"It  was,"  says  Harlan,  J.,  "a  mere  narration  of  a  past  occur- 
rence ;"  a  mere  assertion  of  a  matter  not  then  pending  and 
as  to  which  the  engineer's  authority  had  been  fully  exerted. 
It  is  not  to  be  deemed  part  of  the  res  gestae,  because  of  the 
brief  period  intervening  between  the  accident  and  the 
declaration.  The  occurrence  had  ended  when  the  declara- 
tion was  made  and  the  engineer  was  not  in  the  act  of  doing 
anything  which  could  possibly  affect  it.  Field  dissenting 
Fuller,  C.  J.,  Miller  and  Blatchford,  J  J.,  concurring  with 
him,  said  that  evidence  of  declarations  are  admissible  as  part 
of  the  res  gestae  though  not  strictly  contemporaneous  with 
the  main  transaction,  "When  made  imder  the  immediate  in- 
fluence of  the  principal  transaction  and  so  connected  with  it 
as  to  characterize  or  explain  it."  Such  an  accident  "would 
lead  to  g^eat  excitement  among  the  passengers,  and  the 
character  and  cause  of  the  accident  would  be  the  subject  of 
explanation  for  a  considerable  time."  This  case  places  the 
majority  of  the  court  in  full  accordance  with  the  strict 
English  rule  and  marks  the  end  of  the  influence  of  Thomp- 
son v.  Trevanion  and  Rex  v.  Foster  in  the  Federal  courts. 

These  two  cases,  however,  largely  through  the  sanction 
given  them  in  Mosely  v.  Ins.  Co.,  have  had  a  great  influence 
upon  the  decisions  in  the  state  courts  of  the  United  States. 
They  are  followed  to  their  logical  conclusion  in  the  case  of 
Com.  V.  Werntz,  161  Pa.  591. 

The  court,  Mitchell,  J.,  says:  "Each  case  must  necessarily 
depend  on  its  own  circumstances  to  determine  whether  the 
facts  offered  are  really  part  of  the  same  transaction."  He 
quotes  with  approval  the  test  laid  down  in  the  American 
and  English  Encyclopedia  of  Law,  102,  that  declarations 
"if  made  under  such  circumstances  as  raise  the  reasonable . 
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presumption  that  they  are  the  spontaneous  utterances  of 
thought  created  or  springing  out  of  the  transaction  itself 
and  so  soon  thereafter  as  to  exclude  the  presumption  that 
they  are  the  result  of  premeditation  or  design,  are  admissible 
as  part  of  the  res  gestae ''^^ 

"The  intervals  of  time  (between  the  fact  and  statement) 
do  not  appear  with  exactness,"  he  goes  on,  "nor  are  they 
material,  for  it  is  apparent  they  were  not  great  and  that  the 
continuity  of  events  was  not  broken." 

This  phrase  has  been  seized  on  as  the  touchstone  of  ad- 
missibility, but  to  properly  understand  it,  it  must  be  read 
in  the  light  of  the  above  quotation  from  the  Encyclopedia, 
and  this  sentence  which  follows  it :  "The  declarations  were 
made  by  the  party  best  informed  and  most  interested,  and 
were  made  at  a  time  and  place  and  to  a  person  and  under  cir- 
cumstances which  effectually  exclude  the  presumption  that 
they  were  the  result  of  premeditation  and  design." 

The  continuity  of  events  is  one  which  prevents  the  possi- 
bility of  concoction.  It  is  not  the  mere  sequence  of  cause 
and  effect  that  must  remain  unbroken,  it  is  not  enough 
that  the  effect  of  the  occurrence  is  plainly  apparent. 
The  continuity  of  events  must  remain  in  the  sense  that  the 
overpowering  influence  of  the  principal  fact  must  still  con- 
tinue. There  must  be  no  cooling  space,  no  chance  to  con- 
coct if  the  will  to  do  so  existed.  The  principal  fact  is  still 
continued  upon  the  mental  retina  of  the  declarant  as  an 
existing  fact  and  there  is  thus  little  or  no  risk  of  that  in- 
accuracy which  comes  from  the  re-creation  of  a  past  fact 
by  a  conscious  effort  of  memory.*®    This  would  appear  to 

"In  addition  Mitchell  quoted  a  sentence  from  Wharton's  Evidence, 
sec.  259,  whose  only  effect  is  to  double  the  existing  "convenient  ob- 
scurity" of  the  term  and  which  adds  nothing  of  value  to  the  above 
quotation.  *The  sole  distinguishing  feature  (of  the  res  gestae)  is 
that  they  should  be  the  necessary  incidents  of  the  litigated  act  neces- 
sary in  this  sense  that  they  are  the  immediate  preparations  for  or 
emanations  of  such  act  and  are  not  produced  by  the  calculated  policy 
of  the  actors." 

^  In  Fulcher  v.  State,  28  Tex.  App.  471,  a  murder  case,  the  vic- 
tim was  shot  in  the  throat.  Fifteen  minutes  after  the  shooting 
the  witness  gave  him  brandy  and  camphor  to  clear  his  throat  of  the 
blood  which  had  previously  prevented  him  from  speaking,  and  fifteen 
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be  the  meaning  of  an  unbroken  continuity  of  events,  of  the 
statement  that  it  is  a  matter  for  the  court  to  determine  from 
the  particular  facts  before  it  whether  the  whole  is  one  con- 
tinuous transaction.  Such  a  rule  of  admissibility  of  state- 
ments as  pars  ret  gestae  is  a  pure  exception  to  hearsay. 

These  statements  are  not  necessary  to  the  proper  under- 
standing of  the  fact  they  accompany.  They  are  purely 
narrative  of  a  past  event,  which,  it  is  true,  may  and  probably 
has  caused  the  condition  existing  when  they  are  made. 
The  probability  of  accuracy,  the  practical  impossibility  of 
concoction  and  the  great  advantage  of  allowing  proof  of 
practically  contemporaneous  statements,  these  are  the  con- 
siderations which  lead  the  courts  to  waive  the  usual  guaran- 
tees of  oath  and  cross-examination."** 

In  Com,  V.  IVcrntz,  three  statements,  all  to  the  same 
effect,  were  made,  one  at  practically  the  very  time  of  the 
assault  and  while  still  in  the  election  booth  where  it  oc- 
curred, the  second  while  being  removed  to  an  adjacent 
drug  shop  (both  admitted  without  objection),  and  the  third 
(excluded  by  the  court  below)  made  in  the  shop  while  the 
wounds  were  being  dressed.  The  witness  had  heard  all 
three,  he  had  heard  the  scuffle,  had  helped  in  the  removal 
and  was  himself  dressing  the  wounds.  The  continuity  men- 
tioned was  that  onward  rush  of  events  which  prevented 
a  clear  retrospect  of  the  occurrence  and  which  continued 

the  impression  of  the  fact  upon  the  mind  of  the  victim. 

— — —  ^ .. 

minutes  later,  thirty  minutes  after  the  shooting,  he  made  a  statement 
as  to  the  circumstances  of  the  shooting  and  who  shot  him.  This  was 
held  properly  admissible  as  part  of  the  res  gestae.  Surely  this  is  on 
the  very  verge  of  evidence  admissible  because  of  lack  of  opportunity 
for  concoction ;  the  victim's  mind  apparently  was  clear  even  while  unable 
to  speak.  Had  he  spoken  at  once  it  is  highly  improbable  if  a  second 
statement  made  thirty  minutes  later  while  still  under  treatment  would 
have  been  admissible.  It  would  seem  that  the  impossibility  of  obtaining 
any  earlier  account  and  the  importance  of  obtaining  the  victim's  story, 
led  the  court  to  admit  the  statement  because  it  was  the  first  that  he 
could  telL  It  amounts  almost  to  holding  that  any  statement  by  a  party 
to  an  occurrence  made  at  the  first  possible  opportunity  is  admissible,  a 
still  further  extension  of  the  rule  in  the  case  of  Com.  v.  Werntz. 

"This  is  very  similar  to  the  requirements  laid  down  in  Sugden  v. 
St.  Leonard's,  by  Jessel,  M.  R.,  supra,  note  38,  as  sufficient  to  admit 
dfclaration  as  exceptions  to  hearsay. 
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The  change  of  place  alone  was  not  enough  to  break 
the  continuity,  the  spell  or  influence;  Change  of  place  is 
like  lapse  of  time  an  element,  and  it  is  for  the  court  to  say 
whether  either  or  both  are  sufficient  to  free  the  mind  from 
the  overpowering  impression  of  the  occurrence.  Change  of 
scene  often  breaks  the  impression,  as  see  the  two  cases  of 
Ogden  V.  R,  R.,  23  W.  N.  C.  191,  and  Lyons  v.  R,  R.,  129 
Pa.  113,  and  the  fact  that  the  statement  is  made  on  the 
spot  and  in  the  presence  of  the  physical  after-effects  of  the 
accident  is  always  an  element  for  the  court's  consideration. 

In  Com.  V.  Werntz  as  has  been  seen,  iirst,  the  witness, 
who  heard  the  statement,  was  within  hearing  of  the  affray 
and  probably  heard  it,  and  so  in  a  sense  was  a  witness  as  to 
both  the  fact  and  the  declaration,  and  second,  the  declarant 
was  a  party  to  the  affair. 

Is  either  or  both  of  these  essential?  As  to  the  first,  in 
Van  Horn  v.  Com.,  188  Pa.  143,  similar  statements  were 
admitted,  the  boy  who  had  heard  them  not  having  per- 
ceived anything  other  than  the  wounded  condition  of  the 
woman  when  she  made  them  to  indicate  that  a  crime  had 
been  committed  or  the  time  of  its  commission.  The  wounds 
spoke  for  themselves,  the  statement  was  not  necessary  to 
explain  their  nature  and  so  to  show  her  physical  condition. 
It  was  a  narrative  statement  of  the  past  cause  of  a  perfectly 
apparent  condition.  This  is  a  logical  result  of  the  reasons 
set  forth  in  Com.  v.  Werntz  for  admitting  such  statements. 
They  are  admitted  not  as  necessary  to  the  proper  under- 
standing and  therefore  an  inseparable  part  of  the  fact, 
which  the  witness  having  perceived  is  narrating  to  the  jury, 
but  because  the  declarant  had  no  opportunity  for  mistake 
or  concoction  and  her  statement  was,  therefore,  presump- 
tively true,  and  if  true,  was  undoubtedly  of  great  value. 
Of  course  there  must  be  some  evidence  both  of  the  principal 
fact  and  of  the  time  when  it  occurred,  in  order  that  the 
statement  may  be  seen  to  be  made  under  its  unbroken  in- 
fluence, but  as  in  Van  Horn  v.  Com.,  188  Pa.  143,  this  may 
be  proved  by  circumstantial  evidence.  The  presence  of 
those  very  sequalia  which  continue  its  impression  if  it  exist 
may  prove  also  its  existence  and  the  time  when  it  occurred. 

As  to  the  second  of  these  elements,  must  the  declarant 
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be  a  party  to  the  principal  act ;  must  he  act  or  be  acted  upon  ? 
There  is  no  sound  restriction  to  such  declarants  in  the 
reasons  given,  but  as  the  admission  of  such  evidence  is  an 
exception  to  the  nile  against  hearsay  and  an  extension,  in 
fact  a  departure  separate  in  principle,  from  the  previous 
rules  admitting  statements  as  pars  ret  gestae,  it  would  be 
unsafe  to  say  that  the  courts  would  carry  it  beyond  the 
cases  already  decided,  all  cases  where  the  declarant  was  a 
party.**  An  extension  still  further  to  admit  any  narrative 
of  any  fact  proven  to  exist  by  whomsoever  made  if  made 
so  immediately  after  the  occurrence  as  to  remove  any  chance 
of  error  or  mala  Mes!^^  would,  however,  be  the  logical  result 
of  the  principal  case.  In  fact  the  chance  of  concoction  is 
less;  a  party  may  have  an  interest  to  invent  an  account  ex- 
culpating himself  or  rendering  others  liable,  which  can  exist 
only  in  the  most  exceptional  of  bystanders.  There  is  no  par* 
ticular  sanctity  in  the  statements  of  parties  to  acts.  If  offered 
in  evidence  against  the  party  making  such  statement,  he  can- 
not object  to  it ;  while  not  strictly  evidence  of  the  fact,  he 
can  ask  for  no  better  evidence ;  it  may  be  said  to  be  a  sub- 
stitute for  proof  by  evidence  to  which  the  party  who  has 
made  the  statement  is  estopped  from  objecting.  Be  this 
as  it  may,  this  extension  of  the  principle  of  the  admissibility 
of  evidence  as  pars  rex  gestae  to  embrace  narrative  state- 
ments made  under  circumstances  proving  their  bona  fides, 
has  not  in  any  way  superseded  or  destroyed  the  original 
conception.  A  witness  to  a  fact  may  still  testify  not  merely 
to  the  bare  fact  itself,  but  to  all  that  context  which  gives  it 
its  true  color,  both  what  was  done  and  what  was  said  at 
the  time  of  the  act  by  the  actors  and  by  all  who  were  pres- 
ent, so  far  as  such  acts  or  statements  tend  to  explain  or 
qualify  the  principal  fact.  A  witness  is  still  a  witness,  not 
to  the  bare  physical  happening,  but  to  the  fact  as  it  existed, 
as  explained  by  the  circumstances  under  which  it  took  place. 
So,  statements  made  even  by  bystanders  during  the  occur- 
rence are  admissible  if  they  tend  to  show  its  true  character 

"Not  to  the  action  before  the  court  but  to  the  act. 

*  It  may  be  that  a  less  duration  of  time  or  change  of  plan  would  be 
suffident  to  remove  the  impression  from  the  mind  of  a  stranger  than 
from  that  of  a  party. 
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as  a  necessary  part  of  the  witness'  story.  This  is  of  course 
subject  to  this  qualification,  that  mere  statements  of  opinion 
cannot  be  shown,  no  matter  how  closely  they  accompany  a 
relevant  fact.  It  is  still  the  jury's  exclusive  function  to  form 
opinions  as  to  the  effect  of  facts,  in  those  rare  cases  where 
opinion  is  admitted  in  evidence  it  is  only  as  an  aid  to  the 
jury's  function;  they  are  entitled  to  cross-examination,  not 
merely  as  to  facts  on  which  it  is  based,  but  on  the  soundness 
of  the  process  by  which  it  is  arrived  at  from  those  facts,  that 
they  may  judge,  not  merely  upon  the  adequacy  of  its  founda- 
tions, but  also  as  to  its  value  as  a  guide  to  them  in  their  de- 
liberations. And  it  may  be  here  remarked  that  in  the  great 
number  of  cases  the  remarks  and  often  the  acts  of  by- 
standers if  carefully  examined  will  be  found  to  be  but  ex- 
pressions of  opinion  as  to  the  effect  of  the  facts. 

Thus  there  appear  to  be  two  distinct  conceptions  and  uses 
of  the  term  res  gesta. 

I.  Indicating  the  entirety  of  a  transaction,  often 
continuing  over  a  space  of  time. 

(a.)  The  extent  of  tlie  matter  in  issue,  or  under  investi- 
gation, every  part  of  which  during  its  continuance  is  the 
very  matter  to  be  proved,  the  length  of  time  between  the 
circumstances  of  it  being  unimportant  if  all  form  part  of  it. 

(6.)  A  series  of  acts  part  of  one  transaction  in  the  sense 
that  they  either  presumably  proceed  from  the  same  motive 
or  intent  or  are  done  while  the  same  bodily  condition  may  be 
fairly  supposed  to  continue  unchanged,  so  that  any  exhibi- 
tion of  such  mental  or  physical  condition  during  the  pen- 
dency of  such  transaction  is  proof  of  the  same  condition  at 
every  stage  of  it. 

In  this  class  of  cases  if  the  bodily  or  mental  condition  of 
a  person  at  a  particular  time  is  relevant,  an  exhibition  of 
it  to  be  admissible  need  not  occur  at  or  even  near  such  time, 
so  long  as  the  conditions  so  far  remain  the  same  that  the 
mental  or  bodily  condition  may  be  fairly  presumed  to  remain 
the  same  throughout. 

(c.)  A  business  in  the  furtherance  of  which  two  or  more 
persons  are  legally  identified,  as  in  a  combination  to  effect 
a  common  purpose  either  legal  or  illegal.  There  everything 
done  or  said  by  each  is  legally  the  act  of  all  if  done  or  said 
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not  merely  during  the  pendency  of  the  combination,  but  in 
furtherance  of  the  common  object.  There  is  not  an  iden- 
tification during  a  certain  space  of  time,  but  from  the  incep- 
tion of  the  scheme  until  its  completion  in  all  things  neces- 
sary to  effect  the  common  object.  A  statement  need  not  be 
made  at  any  particular  time  during  the  carrying  into  effect 
of  the  conspiracy.  If  the  common  object  be  abandoned  or 
accomplished  no  further  act  can  be  in  furtherance  thereof, 
and  so  nothing  said  or  done  thereafter  can  be  part  of  the 
business  about  which  all  are  identified  with  one  another. 
In  none  of  these  need  the  statement  be  contemporaneous, 
actually  or  practically,  with  the  principal  fact  which  it  is 
offered  to  prove. 
II.  The  term  is  used  to  indicate  those  concomitant 

CIRCUMSTANCES  OR  CONTEXT  OF  A  FACT  IN  ISSUE  OR  RELE- 
VANT   FACT    WHICH    ARE    NECESSARY   TO   UNDERSTAND   ITS 

TRUE  NATURE.  Here  every  one  of  those  circumstances  is 
admissible  (acts  or  declarations)  if  necessary  to  understand 
the  fact  aright  and  if  they  accompany  the  fact.**  The  coin- 
cidence of  time  is  here  of  the  utmost  importance,  though 
there  is  a  difference  of  opinion  as  to  how  far  the  coincidence 
must  be  exact  and  how  far  an  unbroken  sequence  of  events 
the  continuance  of  the  immediate  influence  of  the  fact  may 
supply  its  absence. 
Certain  requirements  are  essential  everywhere : 

1.  There  must  be  a  principal  fact,  itself  relevant,  already 
proven  to  exist ;  such  fact,  like  any  other  fact,  may  be  proved 
either  by  direct  or  circumstantial  evidence. 

2.  The  statement  must  relate  to  and  tend  to  show  the 
true  nature  of  such  principal  fact.  It  must  not  be  a  state- 
ment of  some  other  fact  unnecessary*"  to  the  proper  under- 
standing of  the  principal  fact. 

~ — . U- 

^  So  a  statement  may  be  admissible  as  pars  ret  gestae  of  a  statement 
or  of  an  act.  So  both  acts  and  statements  inadmissible  to  show  sanity  of 
one  to  whom  they  were  done  or  adversed,  are  competent  to  explain  the 
acts  done  or  statements  made  by  such  person  in  response  thereto. 
IVright  V.  Tatham, 

*In  those  jurisdictions  admitting  declarations  after  the  act  is  over 
but  while  the  immediate  results  are  existing,  the  declaration  explains 
the  existence  of  the  resulting  condition  by  narrating  its  cause ;  it  proves 
rather  than  explains  the  cause  itself,  but  even  there  it  must  describe 
or  explain  either  the  cause  or  the  resulting  condition. 
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3.  The  declarations*^  must  accompany  the  fact  which 
they  are  offered  to  explain.  The  difficulty  is  as  to  what  is 
a  sufficiently  close  accompaniment.  All  cases  agree,  on  the 
one  hand,  that  if  the  statement  is  exactly  contemporaneous 
with  the  fact  it  is  admissible.  Equally  all  agree  that  when 
the  whole  occurrence  is  past,  when  all  the  immediate  results 
have  ceased,  when  its  pressing  influence  is  over  and  the 
whole  has  by  all  concerned  been  relegated  to  the  memory  as 
a  past  event,  capable  of  deliberate  contemplation,  then  a 
narrative  statement  of  it  is  clearly  not  admissible  as  part  of 
its  res  gesta,  even  though  the  fact  is  still  working  out 
through  the  laws  of  cause  and  effect  its  final  legal  result*^ 
and  is  in  such  sense  incomplete.  It  is  in  that  large  class  of 
cases  comprised  between  these  two  extremes  that  a  differ- 
ence of  opinion  is  found. 

One  group  holds  that  a  practically  exact  coincidence 
of  time  is  required,  that  the  declaration  must  accompany 
and  elucidate  some  relevant  act  actually  going  on.  An  act 
is  not  continued  in  this  sense  by  the  presence  of  the  imme- 
diate results  of  the  act.  When  the  causal  act  has  itself 
ceased,  a  narration  of  it  does  not  become  admissible  because 
it  tends  to  account  for  the  existing  results  thereof.  The 
declarations  by  themselves  are  not  admitted  as  independent 
evidence;  the  fact  as  explained  by  them*®  is  the  evidence 
which  goes  to  the  jury.    It  is  as  part  of  the  fact**  that  they 

^  An  act  accompanying  a  fact,  if  necessary  to  understand  it,  is  admissi- 
ble as  par  res  gestae.  If  it  does  not  accompany  it  it  is  still,  if  it  tend  to 
explain  it,  relevant.  There  is  no  act  which  is  narrative  of  a  past  fact, 
it  may  be  probative  of  its  existence  or  quality,  but  can  scarcely  recite  it 
in  any  other  sense.  An  act  whenever  done  if  it  prove  or  explain  a 
relevant  matter  is  relevant,  or  as  Pitt  Taylor  says,  the  expression  is 
perhaps  unfortunate,  is  part  of  the  res  gesta, 

"li  a  wrong,  this  means  that  its  injurious  tendencies  have  neither 
been  diverted  by  an  independent  agent  nor  yet  exhausted  their  destruc- 
tive power. 

•And  itself  lending  credit  to  them. 

•  The  fact  itself  must  be  one  whose  true  nature  is  not  apparent  with- 
out such  explanation.  The  surrounding  circumstances  must  not  only 
explain,  the  explanation  must  add  something  to  the  fact  which  it  did 
not  possess  before.  The  explanation  must  change  the  probative  value 
of  the  fact.  If  the  declarations  are  of  no  value  for  this  purpose,  they 
do  not  become  admissible  because  they  recite  some  other  fact,  even 
though  it  be  itself  of  the  utmost  importance. 
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are  admitted,  pars  ret  gestae,  and  not  as  an  exception  to  the 
nile  against  hearsay. 

The  other  group  of  cases  holds  that  any  statement  though 
narrative  of  a  past  occurrence  is  admissible  if  made  while 
the  immediate  results  of  such  occurrence  are  still  apparent 
and  so  soon  after  as  to  be  made  under  the  overpowering 
influence  of  it  and  so  practically  without  an  opportunity  for 
concoction.  These  are  generally  admitted  as  part  of  the  res 
gesia  of  the  occurrence,*^  sometimes  as  part  of  the  res 
gesta  of  the  resulting  conditions." 

This  is  an  exception  to  hearsay.  The  statements  are  not 
admitted  as  explaining  the  nature  of  the  fact,  but  as  a 
narrative  proving  its  existence.  Its  probative  value  rests 
on  the  credit  of  the  declarant,  the  proximity  of  the  fact, 
the  practical  impossibility  of  concoction,  the  probable  ac- 
curacy of  statement  as  to  a  fact  only  just  past,  the  effects 
of  which  are  still  apparent ;  these  guarantee  the  credit  upon 
which,  however,  still  rests  the  value  of  the  evidence. 
This  coupled  with  the  constant  difficulty  in  proving  such 
facts  by  other  means  supplies  the  reasons  for  the  exception 
to  hearsay.  The  adequacy  of  these  reasons  has  been  denied 
in  England.*^  That  this  latter  view  adds  a  new  exceptidn 
to  hearsay,  there  seems  no  doubt. 

The  advisability  of  this  relaxation  is  a  question  of  the 
policy  of  the  court.  Weighty  arguments  can  be  offered  on 
both  sides.  Against  it  may  be  urged  that  it  is  by  no  means 
certain  that  a  statement  in  the  heat  of  the  occurrence  is 
cither  accurate  or  impartial.  That  it  is  at  best  extremely 
difficult  to  say  when  the  time  is  so  short  or  rush  of  events 
so  overpowering  that  concoction  becomes  impossible.  That 
usually  the  declarations  emanate  from  the  party  most  in- 
terested to  exculpate  himself  or  to  fix  the  blame  on  another. 
That  the  first  impulse  of  a  party  is  to  excuse  himself  if  not 
to  accuse  others.  That  there  is  no  danger  of  a  failure  of 
other  evidence  in  any  large  general  class  of  cases,  though 
occasionally  there  may  be  such  failure  in  individual  cases. 

"  Com.  V.  Wemtz,  i6i  Pa.  591. 

*'Mosely  v.  Ins.  Co.,  8  Wall.  397- 

"  Woodward  v.  Gouldstone,  L.  R.  11  A.  C.  369,  per  Lord  Herschell. 
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In  short,  that  the  declarations,  while  sometimes  of  service, 
are  very  likely  to  be  misleading.  That  there  is  no  such 
necessity  for  their  admission,  no  such  probability  of  ac- 
curacy and  good  faith  to  make  it  advisable  to  relax  in  their 
favor  existing  rules,  and  that  the  advocates  for  their  in- 
clusion have  at  least  failed  to  meet  their  burden  of  proving 
affirmatively  any  sufficient  reason  for  altering  the  established 
practice.^^ 

On  the  other  hand  it  may  be  well  said  that  the  rule 
against  hearsay,  on  the  whole,  shuts  out  too  much  evidence 
that  is  commonly  recognized  as  sufficient  to  govern  men  in 
their  most  important  affairs,  and  which  would  in  the  trial 
of  legal  causes  be  both  reliable  and  of  the  utmost  utility, 
that  it  is  preserved  largely  because  much  hearsay,  probably 
the  bulk  of  it,  being  unreliable  and  misleading,  could  not 
be  excluded  save  by  a  general  rule  or  purely  at  the  caprice 
of  the  courts.  This  being  so,  whenever  any  sort  of  declara- 
tions can  be  grouped  into  a  class  capable  of  definite  ascer- 
tainment, and  such  declarations  are  found  to  be  in  general 
both  accurate  and  truthful  and  of  great  use  in  the  elucida- 
tion of  questions  otherwise  difficult  of  adequate  proof,  it 
is  the  policy  of  the  law  not  to  turn  its  back  on  a  means  of 
proof  generally  trustworthy,  because  occasionally  there  may 
be  a  danger  of  the  jury  being  misled.  If  the  circumstances 
are  such  as  to  clearly  discredit  the  statement  the  court  may 
exclude;  in  other  cases  the  jury  can  be  so  directed  that  no 
more  than  proper  weight  will  be  given  it.  The  danger  is 
that  when  the  declaration  is  important,  the  court  may  be 
led  to  stretch  the  rule  so  as  to  include  it,^*and  that  the  courts 
will  end  by  admitting  any  narrative  which  they  consider 
necessary  for  the  proper  understanding  of  the  case  by  the 
jury  and  which  they  believe  from  the  circumstances  under 
which  it  is  made  to  be  probably  accurate  and  trustworthy. 

Francis  H.  Bohlen. 

"  The  argument  that  such  alteration  should  be  left  to  the  legislature 
seems  untenable.  The  admission  of  evidence  is  a  matter  of  procedure 
which  the  courts  should  be  and  are  competent  to  regulate,  and  almost 
all  relaxations  of  strict  rules  of  evidence  as  to  hearsay  have  heretofore 
been  introduced  by  the  courts  without  legislative  aid. 

**As  in  Fulcher  v.  State,  note  40,  supra,  p.  214. 
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NOTE. 

In  his  pamphlet  answering  the  criticism  of  Mr.  Pitt  Taylor  on  Bed- 
ingfield's  case,  Lord  Cockbum  states  that  anything  said  by  the  victim 
while  the  criminal  act  was  in  progress  either  actually  or  constructively 
would  be  admissible.  What  does  he  mean  by  constructive?  Does  he 
mean  that  although  the  assailant  had  desisted  from  his  attempt  the 
victim  still  believed  he  was  endeavoring  to  carry  it  into  effect?  Pitt 
Taylor  ridicules  the  idea  that  this  could  in  any  way  affect  the  admissi- 
bility of  the  evidence,  or  that  his  lordship  could  have  so  used  the  term, 
but  in  the  first  place,  if  her  assailant  was  still  pursuing  her  statements 
during  her  flight  would  accompany  and  explain  the  object  of  her  flight, 
her  flight  would  still  surely  be  a  fact  both  relevant  and  equivocal, 
requiring  explanation,  and  her  statements  would  explain  and  show  its 
true  nature.  In  fact  the  criminal  act  as  a  transaction,  is  made  up  of 
the  assailant's  action  to  accomplish  and  the  victim*s  to  avoid  the  in- 
jury. No  story  of  the  crime  is  complete  which  does  not  embrace  both. 
The  whole  is  the  matter  under  investigation.  Her  flight  in  this  sense 
is  part  of  the  criminal  transaction  and  any  statements  accompanying  it 
are  admissible  to  explain  it.  Can  then  it  matter  if  her  flight  is  needless, 
that  the  assailant  without  her  knowledge  has  abandoned  his  purpose  or 
has  been  by  some  injury  to  himself  been  rendered  incapable  of  effect- 
ing it?  Is  not  the  flight,  if  flight,  from  what  is  believed  to  be  a 
present  danger,  is  still  in  a  true  sense  a  part  of  the  transaction? 

If  the  danger  is  known  to  be  over  there  can  be  no  flight,  the  whole 
act  is  completed.  What  is  done  is  done  in  consequence  of  the  com- 
pleted attempt.  It  may  be  the  result  of  the  whole  transaction,  but  is  no 
part  of  it.  That  she  is  seeking  aid  for  her  wounds  is  a  fact  needing  no 
explanation  other  than  her  wounded  condition.  That  she  is  flying  needs 
the  explanation  for  her.  fear.  The  one  act  as  perceived  by  the  witness 
requires  no  explanation,  the  other  does.  Her  statement  does  not  explain 
her  reason  for  seeking  medical  aid,  her  wounds  are  sufficient  for  that, 
it  is  a  purely  narrative  statement  of  a  condition  apparent  without  need 
of  explanation. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADMINISTRATORS. 

A  commission  of  4J4  per  cent,  allowed  an  administrator 

on    personal    property    amounting    to    $263,000,    will    be 

reduced  to  3  per  cent  where  he  had  no  unusual 

services  to  perform:  Supreme  Court  of  Penn^ 

sylvania,  In  re  Young's  Estate,  53  Atl.  151.    Compare  In  re 

Lilly's  Estate,  181  Pa.  478. 


ADVERSE  POSSESSION. 

The  decisions  seem  not  to  have  established  clearly  the 
precise  limits  of  the  nature  of  the  possession  of  woodland 

Wooded  which  is  sufficient  to  give  title  under  the  statute 
^-■■^  of  limitations.  The  Supreme  Court  of  Illinois, 
dealing  with  this  question  in  Trovers  v.  McElvain,  65  N.  E. 
623,  holds  that  for  one  to  blaze  out  the  boundary  lines  of 
part  of  a  large  tract  of  thickly  wooded  swamp  lands,  cut 
an  inconsiderable  amount  of  timber,  and  at  various  times 
to  warn  persons  seeking  to  trespass  thereon  to  keep  off, 
does  not  constitute  possession  necessary  for  title  by  limita- 
tions.    See  and  compare  Tucker  v.  Shaw,  158  Ills.  326. 


anti-trust  LAW. 

A  recent  decision  of  interest  in  connection  with  the  ques- 
tion of  anti-trust  legislation  is  the  case  of  Gibbs  v.  Mc- 
intcratate      Neeley,  118  Fed.  120,  where  it  is  decided  by 
Commerce     the  U.  S.  Circuit  Court  of  Appeals  (Ninth  Cir- 
cuit) that  an  association  of  manufacturers  of  and  dealers 
in  red  cedar  shingles  in  the  state  of  Washington,  formed 
for  the  purpose  of  controlling  the  production  and  the  price 
of  such  shingles,  which  are  made  only  in  that  state,  but  are 
principally  sold  and  used  in  other  states ;  and  which,  by  its 
action  in  closing  the  mills  of  its  members,  has  reduced  the 
production,  and  has  also  arbitrarily  increased  the  prices  at 
which  the  product  is  sold,  is  a  combination  in  restraint  of 
224 
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ANTI-TRUST  I.A\V  (Continued). 

interstate  commerce,  and  unlawful  under  the  anti-trust  law 
of  Julv  2,  1890.  See  the  case  of  Addyston  Pipe  and  Steel 
Co.  \,U,  S.,  175  U.  S.  211. 


ATTORNBY  AND  CLIENT. 

In  Cameron  v.  Boeger,  65  N.  E.  690,  the  Supreme  Court 
of  Illinois  holds  that  an  agreement  by  the  complainant  that 
oimiMiBg  its  attorneys  shall  receive  as  compensation  for 
S""  services  in  a  suit  a  third  of  whatever  is  realized 
as  the  result  of  the  litigation,  or  of  any  settlement  pending 
litigation,  does  not  amount  to  an  equitable  assignment  to 
them  of  any  portion  of  the  subject  matter  of  the  litigation, 
so  that  they  have  no  interest  therein,  and  no  lien  for  fees, 
which  will  prevent  the  complainant,  without  their  consent, 
from  dismissing  the  suit  by  stipulation  with  the  defendant. 
"Where  there  is  an  agreement  by  a  party  to  pay  his  attorney 
a  reasonable  compensation  for  his  legal  services  out  of  the 
proceeds  of  the  litigation,  such  agreement,  depending  as  it 
does  upon  the  mere  responsibility  of  the  employer,  does  not 
operate  as  an  equitable  assignment  of  any  portion  of  the 
fund  sought  to  be  recovered  in  the  suit."  But  see  Patten 
V.  Wilson,  34  Fa.  299. 


BENEFIT  ASSOCIATIONS. 

The  Supreme  Court  of  Michigan  holds  in  Supreme  Tent 
of  Knights  of  Maccabees  v.  McAllister,  92  N.  W.  770,  that 
BcMfldariM.  where  two  persons  are  married,  and  live  as 
^"»  husband  and  wife  till  his  death,  both  mistakenly 
supposing  that  she  was  divorced  from  her  former  husband, 
she  being  designated  as  the  wife  and  beneficiary  in  his  certi- 
ficate in  a  mutual  benefit  association,  is  entitled  to  the  insur- 
ance, though  its  by-laws  provide  that  no  certificate  shall  be 
made  payable  to  one  not  a  wife,  husband,  child,  dependent, 
etc.,  of  the  member.  Compare  Story  v.  Association,  95 
N.  Y.  474. 


CARRIERS. 

Where  freight  transported  over  various  lines  of  railway 

in  a  sealed  car  is  injured,  it  is  to  be  presumed,  in  the  absence 

of  evidence,  that  the  injury  occurred  on  the  last 

'**'"'*  *"    line :  Cote  v.  New  York,  etc,  R.  Co,,  65  N.  E. 

400.    See  Moore  v.  R,  R.  Co.,  173  Mass.  335. 
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CARRIERS  (Continued). 

A  passenger  bought  from  a  railroad  company  an  excur- 
sion ticket  at  a  reduced  rate,  with  an  endorsement  on  it  that 
Bnrdra  of  the  person  accepting  it  should  assume  all  risk 
■*"^*^  of  accident  and  damage.  The  Supreme  Q)urt 
of  Pennsylvania  holds,  in  Crary  v.  Lehigh  Valley  R.  R. 
Co.,  53  Atl.  363,  that  the  acceptance  of  the  ticket  was  a 
waiver  of  the  common-law  rule  making  the  carrier  liable 
for  the  passenger's  safety;  and  he  must  affirmatively  prove 
negligence  on  the  part  of  the  carrier  and  cannot  avail  him- 
self of  the  presumption  of  negligence  arising  in  favor  of 
the  passenger  where  an  injury  occurs.  See  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank  of  Boston,  6  How.  344. 


CIVIL  CONTEMPT. 

Proceedings  to  compel  by  fine  or  imprisonment  obedience 
to  an  order  of  the  court  made  in  a  civil  suit  to  enforce  the 
p^«r        rights  or  administer  the  remedies  to  which  a 
•fPrwMMit     court  of  competent  jurisdiction  decides  that  a 
to  Pwdon      party  to  the  suit  is  entitled,  are  not  executions  of 
the  criminal  laws  of  the  land,  but  proceedings  to  secure 
suitors  in  their  legal  rights,  and  the  president  is  without 
authority,  under  the  grant  to  him  of  power  to  issue  reprieves 
and  pardons  for  offences  against  the  United  States,  to  relieve 
from  imprisonment  to  enforce  obedience  to,  or  to  pardon 
for  disobedience  of,  such  an  order,  because  he  may  not  re- 
lease or  destroy  the  legal  rights  or  remedies  of  private  citi- 
zens: U.  S.  Circuit  Court  of  Appeals  (Eighth  Circuit),  In 
re  Nevitt,  117  Fed.  448.    As  to  such  power  in  a  criminal 
case  see  Ex  parte  Kearney,  7  Wheat.  38  (43). 


CODE  PLEADING. 

In  all  code  states  it  is  provided  that  if  the  defendant  fails 

to  raise  the  question  of  defect  of  parties  by  demurrer  or 

Now         answer  he  waives  the  objection,  and  on  the 

■"■^•^  other  hand,  that  at  any  stage  of  the  proceeding 
the  court  may  of  its  own  motion  and  should  bring  in  any 
parties  necessary  for  a  complete  determination  of  the  case. 
These  provisions  are  dealt  with  by  the  Court  of  Appeals  of 
New  York  in  Steinbach  v.  Prudential  Ins.  Co.  of  America, 
65  N.  E.  281,  where  it  is  held  that  though  the  defendant 
did  not  raise  such  objection  until  at  the  close  of  the  evidence, 
it  moved  to  dismiss  the  case  for  such  neglect,  yet  the  court 
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CODE  PLEADING  (Continued). 

should  have  brought  in  the  parties,  not  for  the  benefit  of 
the  defendant,  but  for  their  own  protection.  Three  judges 
dissent  and  the  case  presents  a  good  discussion  of  the  sub- 
ject.   Compare  Osterhoudt  v.  Board,  98  N.  Y.  239,  243. 


COMPROMISE. 

Against  the  dissent  of  three  judges  the  Court  of  Appeals 
of  Kentucky  holds  that  where  the  plaintiff  sued  for  per- 

Pnod,  sonal  injuries,  admitting  that  he  had  received 
Tender 'of  payment  for  his  drug  bill  and  loss  of  time,  and 
it«iiajiiuut  ^j^g  defendant  pleaded  payment  in  full  under  a 
compromise  agreement  set  forth,  a  reply  that  this  payment 
was  the  same  as  that  admitted  in  the  petition,  and  that  the 
compromise  agreement  was  signed  by  the  plaintiff  at  a  time 
when  he  could  not  read,  and  under  false  representations  that 
it  was  a  receipt  for  payment  only  for  drug  bill  and  loss  of 
time,  was  not  demurrable  for  failing  to  tender  repayment 
of  the  amount  received,  though  the  plaintiff  in  such  action 
cannot  ordinarily  escape  such  agreement  by  merely  plead- 
ing fraud:  McGill  v.  Louisville  &  N.  R,  Co.,  70  S.  W. 
1048.    See  R.  R.  Co.  v.  McElroy,  100  Ky.  153. 


CONSIDERATION. 

In  Thomson  v.  Thomson,  78  N.  Y.  Supp.  389,  the  New 
York  Supreme  Court  (Appellate  Division,  Third  Dcpart- 
Prantoeto  ment)  holds  that  where  the  plaintiffs,  being 
Rtpajr  Money  under  no  obligation  to  pay  the  defendant's  debt 
to  a  third  party,  paid  the  same  without  the  defendant's  pre- 
vious request,  the  plaintiffs  were  not  entitled  to  recover  on 
the  defendant's  subsequent  express  promise  to  reimburse 
them  for  the  amount  so  paid;  such  promise  being  without 
consideration.     See  Doty  v.  Wilson,  14  Johns.  378. 


CONSTITUTIONAI,  LAW. 

The  United  States  Supreme  Court  holds  in  Dreyer  v. 
Illinois,  23  S.  C.  Rep.  28,  that  the  right  to  the  due  process 
of  law  guaranteed  by  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  is  not  infringed 
by  the  decision  of  a  state  court  sustaining  the 
validity  of  the  Illinois  indeterminate  sentence 
act  of  1899,  under  which  statute  in  the  case  of  certain  crimes 
a  convict  would  be  committed  for  an  indefinite  time,  not  to 
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exceed  the  time  fixed  by  statute.  It  is  so  held,  though  it  is 
admitted  that  such  statute  in  eflFect  conferred  judicial  powers 
upon  nonjudicial  officers,  and  invested  them  with  the  par- 
doning power  of  the  executive. 

It  is  further  held  that  a  plea  of  former  jeopardy  cannot 
be  based  upon  the  discharge  of  the  jury  for  their  inability  to 
agree  on  a  verdict  after  considering  the  cause  from  four 
o'clock  in  the  afternoon  until  half  past  nine  in  the  morning 
of  the  succeeding  day.  Though  this  is  not  a  capital  case, 
the  court  enters  into  this  question  on  the  ground  that  pos- 
sibly the  Fourteenth  Amendment  may  apply  the  rules  ap- 
plicable to  cases  of  former  jeopardy  to  all  crimes.  This, 
however,  is  not  decided. 

With  three  judges  dissenting  the  Supreme  Court  of  Mis- 
souri, holds,  in  State  v.  Bengsch,  70  S.  W.  710,  that  a  statute 

Bquai  of  ^he  state  imposing  a  tax  on  liquor  manu- 
protMtiooof    factured  for  sale  within  the  state,  but  which 

^^*'  does  not  impose  a  tax  on  its  manufacture  for 
export  is  unconstitutional  as  violating  the  Fourteenth 
Amendment  which  guarantees  to  every  citizen  of  the  United 
States  and  of  each  particular  state  the  equal  protection  of  the 
laws. 

The  Supreme  Court  of  Minnesota  holds,  in  State  v.  Ba- 
silic, 92  N.  W.  415,  that  the  so-called  "Inheritance  Tax 
inhcriunce  Law'*  of  that  State  is  unconstitutional,  because 
Tax  laeqnaiitjr  it  Operates  Unequally  as  between  collateral,  and 
also  as  between  collateral  and  lineal  descendants.  Transfers 
of  property  to  the  former  are  taxed  to  the  full  value,  when 
such  value  exceeds  $5,000,  whereas  as  to  lineal  descendants 
the  tax  is  imposed  only  upon  the  excess  over  and  above  a 
fixed  valuation  of  $5,000  and  this  classification  the  court 
refuses  to  regard  as  proper.  See  also  Drew  v.  Tift,  81 
N.  W.  839. 


CONTRACTS. 

A  debtor  had  deposited  with  his  creditor  certain  corporate 

bonds  to  purchase  shares  of  corporate  stock  held  by  a  third 

Consideration,   P^rsou,  Or  a  portion  of  them,  and  to  sell  one-half 

Condition      of  the  stock  purchased  to  the  debtor,  with  a 

Precedent      covenant  on  the  part  of  the  creditor,  whereby 

he  surrendered  his  absolute  right  to  dispose  of  his  stock. 
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and  agreed  to  sell  it  to  the  debtor  on  credit  or  on  joint 
account,  at  the  latter's  option.  Upon  these  facts  the  Court 
of  Appeals  of  New  York  holds,  against  the  dissent  of  two 
judges,  that  failure  to  purchase  all  of  the  stock  held  by  such 
third  person  did  not  render  the  agreement  unenforceable: 
Stokes  V.  Stokes,  65  N.  E.  176. 

A  provision  in  a  contract  of  sale  of  a  business  of  manu- 
facturing timber  and  ginning  cotton  that  the  seller  will  not 
RMtmotaf  engage  in  the  business  in  any  territory  from 
Tnd«.  which  he  secures  his  patronage  so  as  to  compete 
ladaCbiiteacM  ^j^j^  ^^^  buyer,  is  void  for  indefiniteness  as  to 
territory:  Supreme  Court  of  North  Carolina  in  Shute  v. 
Heath,  42  S.  E.  704.  See,  however,  the  Alabama  case  of 
Moore  &  Handley  Hardware  Co.  v.  Towers  Hardware  Co., 
6  South.  43.  The  court  in  discussing  the  question  in  the 
principal  case  gives  a  brief  but  interesting  historical  account 
of  the  doctrine. 


CORPORATIONS. 

A  party  who  has  entered  into  a  contract  for  the  sale  of 
real  property  to  a  corporation,  in  reliance  whereon  the  cor- 

ectepoei  poration  has  erected  valuable  improvements  on 
the  property  for  the  purposes  of  its  corporate 
business,  will  not  be  heard  to  assert  that  such  property  was 
not  necessary  for  the  business  of  the  corporation :  Supreme 
Court  of  Nebraska  in  Coleridge  Creamery  Co,  v.  Jenkins, 
92  N.  W.  125. 

In  Dupignac  v.  Bernstrom,  78  N.  Y.  Supp.  705,  it  is 
held  by  the  New  York  Supreme  Court  (Appellate  Division, 
cootract       First    Department)    that    where    the    plaintiff 
with         agreed  with  the  principal  stockholder  of  the 
stecfcfaoMen    defendant  company  to  render  services  to  the 
defendant,  and  in  consideration  thereof  to  receive  a  certain 
per  cent  of  the  defendant's  surplus  earnings  after  the  com- 
pany had  been  placed  on  a  paying  basis  and  rendered  solvent, 
and  such  agreement  was  ratified  by  the  defendant's  directors, 
and  after  the  company  had  become  solvent  a  resolution  was 
passed  applying  5  per  cent  of  the  net  surplus  earnings  in 
pa}Tnent  of  the  plaintiff's  services,  the  contract  was  valid, 
though  the  acts  done  for  the  corporation  were  past  and  had 
been  done  not  on  its  request,  but  on  that  of  a  stockholder. 
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Groves  v.  State,  42  S.  E.  755,  presents  a  good  discussion  of 

the  difference  between  the  acts  which  constitute  an  attempt 

Prnwratioo     to  commit  a  crime  and  those  which  constitute 

▼•.  preparation  merely.     The  Supreme  Court  of 

Ktumpi  Georgia  reviews  the  authorities  and  approves 
the  distinction  of  Chief  Justice  Field  in  People  v.  Murray, 
14  Cal.  159,  where  he  says:  "Between  the  preparation  for 
the  attempt,  and  the  attempt  itself,  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  arranging  the  means 
or  measures  necessary  for  the  commission  of  the  offence. 
The  attempt  is  the  direct  movement  towards  the  com- 
mission after  the  preparations  are  made." 

In  State  v.  Bacon,  70  S.  W.  473,  it  appeared  that  the 

accused  was  convicted  in  A.   county  of  embezzling  the 

UMtitj  •!     proceeds  of  a  draft  which  had  been  given  him 

offonce  in  B.  county,  with  instruction  to  take  it  to  A. 
county  and  cash  it.  He  had  previously  been  acquitted  in  B. 
county  of  a  charge  of  embezzling  the  draft.  On  these 
facts  the  Supreme  Court  of  Missouri  (Division  No.  2)  holds 
that  as  he  was  vested  with  authority  to  take  the  draft  to  A. 
county  and  have  it  cashed,  and  in  so  doing  was  not  guilty 
of  any  crime,  but  his  guilt  arose  when  he  converted  the  pro- 
ceeds of  the  draft  to  his  own  use,  the  former  acquittal  was 
not  a  bar  to  the  present  prosecution. 


DUE  PROCESS  OP  LAW. 

Under  the  Fourteenth  Amendment  to  the  United  States' 
Constitution,  forbidding  the  taking  of  property  without  due 
PraTeating     process  of  law,  a  defendant  in  a  suit  for  separa- 
vrnunot,      tion  and  separate  support  may  not  have  his 
coBtempt      answer  stricken  out,  and  be  prevented  from  pre- 
senting a  defence,  for  contempt :  New  York  Supreme  Court 
(Appellate  Division,  First  Department)  in  Sibley  v.  Sibley, 
78  N.  Y.  Supp.  743.    Compare  Hovey  v.  Elliot,  167  U.  S. 
409. 


DEEDS. 

In  Holt  V.  Fleischman,  78  N.  Y.  Supp.  647,  it  appeared 

that  the  plaintiff's  grantor  owning  several  adjoining  lots, 

RMtrictive     conveyed  a  part  of  the  property  to  the  plaintiff 

coyenaiitf,     Under  a  deed  containing  a  covenant  providing 

^*^^^        that,  on  the  improvement  of  her  adjoining  lots, 

the  houses  erected  thereon  should  be  on  a  line  with  the  fronts 
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of  the  present  adjoining  houses  annexed  thereto,  which 
deed  was  duly  recorded ;  and  the  defendant  acquired  title  to 
such  adjoining  property  under  a  deed  in  partition  between 
the  heirs  of  such  prior  grantor.  The  N.  Y.  Supreme  Court 
(Appellate  Division,  First  Department)  holds  that  the  de- 
fendant was  bound  to  take  notice  of  the  record  of  the  plain- 
tiff's deed,  and  was  therefore  bound  by  the  restrictive  cove- 
nant therein  contained,  imposing  an  easement  on  the  adjoin- 
ing property.    Compare  Bradley  v.  Walker,  138  N.  Y.  291. 


EASEMENTS. 

The  owners  of  land  plotted  it  as  a  city,  laying  off  streets, 

etc.,  but  there  was  no  acceptance  of  the  dedication  save  such 

opMiogaf     as  arose  from  the  purchase  of  lots  with  refer- 

••'••*•  ence  to  the  map.  The  defendant  owning  several 
lots  inclosed  them,  so  as  to  obstruct  certain  streets.  In 
State  v.  Hamilton,  70  S.  W.  619,  the  Supreme  Court  of 
Tennessee  holds  that  the  owner  of  other  lots  was  not  entitled 
to  have  all  the  streets  inclosed  by  the  defendant  opened  but 
only  those  affording  him  necessary  ingress  and  egress  to 
his  property.  One  judge  dissents  without  writing  an  opin- 
ion.   Compare  Wilson  v.  Acree,  97  Tenn.  378. 


EQUITY. 

In  Sharp  v.  Behr,  117  Fed.  864,  it  is  held  by  the  U.  S. 

Circuit  Court  (E.  D.,  Pennsylvania)  that  under  the  law  of 

PiiiUTt       Pennsylvania,  the  testimony  of  a  wife,  support- 

«•  <Hri<»—    ing  that  of  her  husband,  to  a  fact  denied  by  the 

AiMww  answer,  is  entitled  at  least  to  the  weight  of  a 
corroborating  Circumstance,  which  is  sufficient  to  satisfy  the 
equitable  requirement.  See  Sower  v.  Weaver,  78  Fa.  443, 
for  the  former  view;  and,  for  later  cases  in  line  with  the 
modem  view,  which  seems  not  however  to  have  been  passed 
on  by  the  State  Supreme  Court,  Brenneman  v.  Rudy,  8  Pa. 
Dist.  R.  68,  and  Guernsey  v.  Fronde,  13  Pa.  Super.  Ct.  405. 

A  railroad  was  defendant  in  several  actions  for  trespass, 

the  liability  in  each  depending  on  whether  the  track  had 

JnMictira,     ^n  properly  constructed.     The  injury  com- 

MidtipiJctty     plained  of  was  a  constantly  recurring  one,  and 

•f  talis  plaintiffs  had  previously  sued  for  the  trespass, 
and  intended  to  do  so  in  the  future.   Under  these  facts  the 
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Supreme  Court  of  Mississippi  holds  that  equity  has  juris- 
diction to  restrain  the  actions  and  consolidate  them,  to  pre- 
vent the  multiplicity  of  suits :  Illinois  Cent,  R,  Co.  v.  Gar- 
rison, 32  Southern,  996.  With  this  case,  compare  Tribette 
V.  Railroad  Co,,  70  Miss.  182,  where  the  court  refuses  to 
allow  the  consolidation  of  the  suits. 


FIXTURES. 

The  Court  of  Chancery  of  New  Jersey  in  Atlantic  City 
Deposit  &  Trust  Co,  v.  Atlantic  City  Laundry  Co.,  53  Atl. 
What  212,  discusses  the  essential  nature  of  "fixtures," 
cooftitutM  and  summarizes  its  results  by  holding  that  to 
transmute  chattels  into  realty,  it  must  appear — ^first,  that 
the  chattels  were  actually  annexed  to  the  real  estate,  or 
something  appurtenant  thereto ;  second,  that  they  were  ap- 
plied to  the  use  to  which  that  part  of  the  realty  to  which 
they  were  connected  was  appropriated;  third,  that  they 
were  annexed  with  the  intention  to  make  a  permanent  ac- 
cession to  the  freehold.  Compare  Feder  v.  Van  Winkle,  53 
N.  J.  Eq.  370. 


INSURANCE. 

In  New  York  Life  Ins,  Co.  v.  Weaver's  Adm.,  70  S.  W. 
628,  the  Court  of  Appeals  of  Kentucky  holds  that  where  an 
lacontesubie    insurance  policy  was  procured  by  fraud,  the 

Policy.  fact  that  by  its  terms  it  was  incontestable  did 
rmcImioo  j^q^  preclude  the  insurance  company  from  re- 
scinding it  within  a  reasonable  time  after  discovering  the 
fraud  on  surrendering  the  premiums  received.  But  where 
an  incontestable  insurance  policy  was  procured  by  fraud, 
and  the  company  did  not  elect  to  rescind  the  same  during  the 
life  of  the  insured,  and  on  her  death,  under  an  impression 
that  it  could  not  defend  an  action  on  the  policy,  paid  the 
same,  it  was  not  entitled  to  maintain  an  action  against  the 
assured's  administrator  for  deceit  to  recover  the  amount  of 
the  policy  paid  and  for  other  damages. 


INTERSTATE  COMMERCE  LAW. 

The  U.  S.  Circuit  Court  (W.  D.,  Virginia)  holds  in 
Interstate  Commerce  Commission  v.  Southern  Ry  Co.,  117 
DiKriminscioB  Fed.  74 1,  that  competition  which  is  real  and 

iB  R0tm  substantial,  and  exercises  a  potential  influence 
on  rates  to  a  particular  point,  brings  into  play  the  dissimi- 
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larity  of  circumstance  and  condition  provided  for  by  the 
interstate  commerce  act,  and  may  justify  a  lesser  charge 
for  the  longer  than  the  shorter  haul.  The  making  of  a 
lesser  rate  to  a  more  distant  and  competitive  point  than  is 
charged  to  a  nearer  non-competitive  point  is  not,  it  is  said, 
an  unjust  discrimination  against  the  nearer  point,  nor  does 
it  give  an  undue  preference  to  the  more  distant  point,  in 
violation  of  the  interstate  commerce  act,  where  said  rate  is 
induced  by  real  and  substantial  competition.  The  court 
goes  one  step  further  and  holds  that  the  fact  that  a  railroad 
company  has  acquired  the  ownership  of  the  only  road  which 
previously  competed  with  its  own  for  business  at  a  certain 
point  cannot  affect  the  question  whether  its  rates  unjustly 
discriminate  against  such  point  in  favor  of  another  point 
where  competition  exists,  where  it  affirmatively  appears 
that  the  rates  to  the  non-competitive  point  have  not  been 
increased  since  the  purchase  of  the  competing  road.  See 
also  East  Tennessee  V,  &  G.  Ry.  v.  Interstate  Commerce 
Commission,  181  U.  S.  18. 


LANDLORD  AND  TENANT. 

A  tenant  slipped  on  ice  formed  in  a  hallway  in  the  leased 
building  the  night  before,  and  was  injured.  The  ice  was 
iMwtive  formed  from  water  dripping  from  a  defective 
'^'•"*»^  closet,  which  defect  had  existed  for  some  days, 
with  the  knowledge  of  the  janitor  of  the  building.  Under 
these  facts  the  N.  Y.  Supreme  Court  (Appellate  Division, 
Second  Department)  holds  that  the  liability  of  the  landlord 
was  determinable  by  the  diligence  required  in  removing  the 
defect  in  the  closet,  not  by  the  diligence  required  in  remov- 
ing the  ice:  Hoag  v.  Williamsburgh  Sav.  Bank,  78  N.  Y. 
Supp.  141. 


LATERAL  SUPPORT. 

While  in  this  country  it  is  well-settled  that  an  adjoining 
landowner  is  responsible  to  his  neighbor  for  injuries  to  his 
Bzcavatioiit.    buildings  in  consequence  of  excavations,  when 

w^i«  negligence  on  his  part  in  making  such  excava- 
tions can  be  shown,  it  is  not  so  clear  what  constitutes  such 
negligence.  In  Davis  v.  SummerHeld,  42  S.  E.  818,  the 
Supreme  Court  of  North  Carolina  holds  that  an  owner  of 
land  who  excavates  by  the  side  of  his  neighbor's  wall  to  a 
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depth  lower  than  the  foundation  of  the  wall,  is  negligent 
for  failing  to  notify  the  neighbor  of  the  extent  of  his  pro- 
posed plans,  though  the  neighbor  knew  that  he  was  going 
to  excavate,  and  is  liable  for  injuries  to  the  wall  caused  by 
his  excavations. 


LIMITATIONS. 

In  Newberger  v.  Wells,  42  S.  E.  625,  the  Supreme  Court 
of  Appeals  of  West  Virginia  holds  that  the  defence  of  the 
Pleading,  Statute  of  limitations  need  not  in  all  cases  be 
DmDiimr  specially  pleaded,  but  that  where  a  bill  in  equity 
discloses  on  its  face  laches,  or  the  facts  alleged  show  that  the 
cause  of  action  is  within  the  statute  of  limitations,  the  bill  is 
for  that  reason  demurrable,  unless  sufficient  facts  are  set 
forth  in  it  to  avoid  laches  or  to  take  the  case  out  of  the  stat- 
ute.   See  and  compare  Vanbibber  v.  Beirne,  6  W.  Va.  168. 


PARTIES. 

In  Howe  v.  Mittelberg,  70  S.  W.  396,  the  Court  of 

Appeals  at  St.  Louis,  Missouri,  holds  that  a  person  to  whom 

God#        a  chose  in  action  has  been  assigned  for  collection 

pracuce  is  the  trustee  of  an  express  trust,  and,  as  such, 
may  sue  on  the  assigned  demand  in  his  own  name. 


STATUTE  OF  FRAUDS. 

A  contract  whereby  an  oil  company  is  to  furnish  oil  to  a 
merchant  on  certain  terms  for  five  years  or  so  long  as  he 

Ttmeof  should  remain  in  business,  is  not  within  the 
ParfonnsDca  statute  of  frauds,  as  it  might  have  been  per- 
formed within  less  than  one  year:  Court  of  Appeals  of 
Kentucky  in  Standard  Oil  Co.  v.  Denton,  70  S.  W.  282. 


SUBROGATION. 

Land  devised  to  a  wife  was  subject  to  a  debt  of  the  tes- 
tator, and  in  order  to  pay  this  off  she  executed  a  note  to  a 
Advancato  ^^ird  party  and  her  husband  signed  and  ac- 
Uicbarffa  knowledged  a  mortgage  on  the  land  as  security. 
incambraiica  jj^^  ^|^jj.^j  p^rty  indorsed  the  note  and  gave  it 
to  the  husband,  who  indorsed  it  to  a  bank,  giving  his  own 
note  as  additional  collateral,  thereby  obtaining  the  necessary 
money.    On  these  facts  it  is  held  by  the  Court  of  Appeals 
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of  Kentucky  in  State  Nat,  Bank  of  Maysville  v.  Vicroy,  70 
S.  W.  183,  that,  if  the  mortgage  was  invalid  on  account 
of  the  wife's  coverture  the  bank  would  be  remitted  to  the 
lien  on  the  land  which  its  money  was  used  to  discharge.  Sec 
also  Kelley  v.  Ball,  (Ky.)  19  S.  W.  581. 


SUBTBRRANHAN  WATERS 

The  Supreme  Court  of  California  holds  in  Katz  v.  Walk- 
inshaw,  70  Pac.  663,  that  where  subterranean  waters  were 

Rights  af  not  shown  to  exist  in  the  form  of  a  stream,  but 
Lamiawnsr  cousistcd  of  watcr  percolating  through  a  large 
area  of  porous  soil,  with  no  regular  stratification,  still  the 
right  of  a  landowner  to  use  subterranean  percolating  waters, 
and  divert  the  same  from  the  land  of  an  adjoining  land- 
owner, is  limited  to  a  reasonable  use  in  connection  with  the 
use  of  his  own  land,  and  does  not  authorize  him  to  appro- 
priate such  waters  by  artesian  wells,  and  sell  the  same  for 
the  irrigation  of  distant  lands,  to  the  detriment  of  adjoin- 
ing landowners.  The  case  presents  an  excellent  review  of 
the  authorities,  and  in  applying  the  principle  long  ago  set- 
tled in  regard  to  the  rights  of  a  riparian  owner  to  the  case  of 
underground  percolating  water  reaches  a  conclusion  more 
satisfactory  than  the  old  cases.  See  Bassett  v.  Mfg.  Co.,  43 
N.  H.  569. 


VERDICT. 

While  it  is  well  settled  that  a  juror  has  no  right  to  state 
to  his  fellow  jurors,  matters  relevant  to  the  case  in  hand, 
imvtmAmmtt  the  Supreme  Court  of  Texas  holds  in  St.  Louis 
hy  juron  s.  W.  Ry.  Co.  of  Texas  v.  Ricketts,  70  S.  W. 
315,  that  affidavits  of  jurors  that,  pending  their  deliberation, 
the  foreman  stated  that  he  was  familiar  with  the  defend- 
ant's depot  at  the  place  in  question,  and  that  it  was  uni- 
formly not  heated,  which  was  a  material  issue  in  the  case, 
were  inadmissible  to  impeach  their  verdict  for  the  plaintiff. 
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Advebse  Possession  Against  a  Railroad  Bight  of  Way. — 
Southern  Pacific  Railway  Company  v.  Hyatt  et  al,  132  Cal.  240 
(March  16,  1901).  The  defendant  Hyatt  had  occupied  for  over 
five  years  before  this  action  was  brought,  a  portion  of  the  right 
of  way,  granted  to  the  Central  Pacific  Railway  Company,  the 
predecessors  of  the  plaintiflf,  by  Act  of  Congress  of  July  1,  1862. 
Hyatt  was  in  open,  exclusive  and  notorious  possession  and  occu- 
pancy of  the  property  in  question,  for  the  period  prescribed  by 
the  Statute  of  Limitations,  and  had  paid  the  taxes  thereon  as 
the  plaintiff  had  also  done.  It  was  held  below  as  a  conclusion 
of  law,  from  the  facts  found,  that  the  plaintiff  fails  in  this  action 
of  ejectment,  and  is  not  entitled  to  recover  possession  of  the 
premises. 

It  was  held  on  appeal,  reversing  the  court  below,  and  refusing 
a  rehearing,  that  the  plaintiff  was  entitled  to  recover  possession 
of  the  premises  in  question.  The  court  holds  that  the  point  for 
decision  here  is,  "whether  the  use  of  the  property  taken  for  the 
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purposes  of  a  railroad  is  a  public  use  within  the  meaning  of 
the  Constitution,  or  not/^  The  court  goes  on  to  say  that  rail- 
roads are  of  such  a  public  nature  that  no  rights  can  be  acquired 
against  them  by  prescription.  ^'Railroads  are  esteemed  as  public 
highways,  constructed  for  the  advantage  of  the  public." 
Southern  Pacific  Railway  Company  v.  Burr,  86  Cal.  279,  1890, 
In  this  case  a  railroad  is  termed  a  '^qualified  highway/'  It  is 
stated  that  ^%ere  there  was  a  special  grant  of  right  of  way  of 
200  feet  in  width  on  each  side  of  the  road.  This  grant  is  con- 
dusiye  legislative  determination  of  the  reasonable  and  necessary 
quantity  of  land  to  be  dedicated  to  this  public  use,  and  it 
necessarily  involves  a  right  of  possession  in  the  grantee,  and  is 
inconsistent  with  any  adverse  possession  of  any  part  of  the  land 
embraced  within  the  grant."  An  opposite  view  is  taken  in  the 
late  case  of  Northern  Pacific  Railway  Company  v.  Ely  et  oZ. 
(Washington  Supreme  Court,  June,  1901),  54  L.  B.  A.  526, 
where  it  is  held  on  very  similar  facts,  that  the  "court  has  not 
attempted  to  determine  how  much  of  the  right  of  way  was 
necessary  for  the  railroad  company  to  use  in  operating  its  road, 
but  it  was  a  determination  of  the  fact  of  how  much  of  the  right 
of  way  the  railroad  company  had  abandoned,  and  how  much  of 
the  right  of  way  according  to  its  own  determination,  it  did  not 
need  for  the  purpose  of  operating  its  road,  and  how  much  it  could 
abandon  without  defeating  the  purpose  for  which  the  grant  was 
made."  It  would  seem  i£at  the  railroad  officials  are  or  should 
be  more  competent  to  judge  how  much  land  they  need  in  order 
to  properly  operate  their  road,  than  legislators,  who  probably 
have  little  or  no  knowledge  of  the  necessities  of  a  railroad.  If 
such  officials  allow  another  person  to  occupy  adversely,  and  use  a 
portion  of  their  land  for  a  long  period  of  time  without  interrup- 
tion, then  their  very  negligence  shows  that  they  did  not  need  the 
land,  and  that  they  thought  it  of  very  little  value  or  consequence. 
This  is  not  like  the  case  of  adverse  possession,  where  the  true 
owner  lives  hundreds  of  miles  distant  from  his  property,  and  very 
probably  has  not  the  slightest  idea  that  some  other  person  is  in 
possession  of  his  property,  where  some  excuse  might  be  made, 
though  it  would  be  a  poor  one,  for  here  the  road  was  in  active 
operation  and  every  official  of  the  company  from  the  section  boss 
up,  could  and  must  have  known  that  the  defendant  was  wrong- 
fully and  adversely  using  the  property  of  the  railroad  company. 

The  second  and  really  determining  reason  laid  down  by  the 
California  court  as  to  why  the  statute  did  not  run  against  the 
railroad  is,  that  a  railroad  is  a  public  highway.  This  contention 
is  strongly  supported  by  similar  decisions  in  many  other  juris- 
dictions. The  leading  case  upholding  this  view  seems  to  be  that 
of  OlcoU  V.  Fond  du  Lac  County  Supervisors,  16  Wall.  678, 
1872,  where  Mr.  Justice  Strong  in  his  opinion  gays,  "that  rail- 
roads, though  constructed  by  private  corporations  and  owned  by 


238  NOTES. 

'them,  are  public  highways  .  .  .  Very  early  the  question 
arose  whether  a  state's  right  of  eminent  domain  could  be  exer- 
cised by  a  private  corporation  created  for  the  purpose  of  con- 
structing a  railroad.  Clearly  it  could  not,  unless  taking  land 
for  such  purpose,  by  such  an  agency,  is  taking  land  for  public  use. 
Yet  it  is  a  doctrine  universally  accepted  that  a  state  l^slature 
may  authorize  a  private  corporation  to  take  land  for  the  construc- 
tion of  such  a  road,  making  compensation  to  the  owner.  What 
else  does  this  doctrine  mean,  if  not  that  building  a  railroad, 
though  it  be  built  by  a  private  corporation,  is  an  act  done  for  the 
public  use  ?  And  the  reason  why  the  use  has  always  been  held  a 
public  use,  is  that  such  a  road  is  a  highway,  whether  made  by 
the  public  itself  or  by  the  agency  of  corporate  bodies,  or  even  by 
individuals  when  they  obtain  their  power  to  construct  it  from 
legislative  grant.  ...  It  is  said  the  railroads  are  not 
public  highways  per  se;  that  they  are  only  declared  such  by  the 
decisions  of  the  courts ;  and  that  they  have  been  declared  public 
only  with  respect  to  the  power  of  eminent  domain.  This  is  a 
mistake.  In  their  very  nature  they  are  public  highways.  It 
needed  no  decision  of  the  courts  to  make  them  such.  True, 
they  must  be  used  in  their  peculiar  manner,  and  under  restric- 
tions, but  they  are  facilities  for  passage  and  transportation 
afforded  to  the  public,  of  which  the  public  has  a  right  to  avail 
itself.  As  well  it  might  be  said  that  a  turnpike  is  a  highway, 
only  because  declared  such  by  judicial  decision.  A  railroad 
built  by  a  state  no  one  claims  would  be  anything  else  but  a  public 
highway,  justifying  taxation  for  its  construction  and  mainte- 
nance, though  it  could  be  no  more  open  to  the  public  use  than  is  a 
road  iDuilt  and  owned  by  a  corporation;  yet  it  is  the  purposes 
and  uses  of  a  work  which  determine  its  character.*'  See  in 
accord,  Moran  v.  Ross,  79  Cal.  159, 1889;  St  Joseph  &  D.  C.  Co. 
V.  Baldwine,  103  U.  S.  426,  1880;  Drouin  v.  Boston  &  U.  Ry. 
Co,,  52  Atlan.  957  Vt.,  1902 ;  R,  R.  Co,  v.  Ohert  109  Pa.  193, 
1885;  Penn.  R.  R.  Co,  v.  FreepoH,  138  Pa.  91,  1890;  Bassett  v. 
Penn,  Co.,  201  Pa.  226,  1902.  In  Pennsylvania  a  railroad  is 
termed  a  qualified  highway,  against  which  the  statute  does  not 
run. 

There  is,  however,  a  long  line  of  decisions  which  hold  that 
railroads  are  not  public  highways,  and  that  the  statute  will  run 
against  them.  In  Northern  Pacific  Ry.  Co.  v.  Ely  (supra) ,  it 
is  held  that  "a  railway  company  owes  certain  duties  to  the  public, 
but  holds  and  uses  its  property  for  the  profit  of  its  stockholders. 
The  cases  holding  that  the  statute  of  limitations  affords  no 
defence  to  actions  for  encroachment  upon  streets  and  roads  are 
inapplicable.  A  railroad  is  not  a  public  highway  in  the  sense 
that  it  belongs  to  the  people.  Railroad  officials  are  not  govern- 
mental agents  whose  laches  creates  no  bar.  .  .  .  The  state 
confers  the  right  of  eminent  domain  to  enable  railway  companies 
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to  efBciently  perform  their  duties  as  common  carriers.  But  it  is 
not  apparent  why  the  state  should  be  concerned  in  preventing 
investors  in  railroad  stocks  and  securities  from  sustaining  loss 
through  the  negligence  of  their  agents.^'  Citing  in  accord,  Illi- 
nois C.  Ry.  Co.  V.  Houghton,  126  111.  233,  1888 ;  Illinois  C.  Ry. 
Co.  V.  (y Connor,  154  111.  550,  1895;  Illinois  C.  Ry.  Co.  v. 
Moore,  160  lU.,  1896;  Donahue  v.  Illinois  C.  Ry.  Co.,  165  111. 
640,  1897;  Illinois  C.  Ry.  Co.  v.  Wakefield,  173  111.  564,  1898; 
Paxton  V.  Yazoo  &  M.  V.  Ry.  Co.,  76  Miss.  636, 1899;  Mathews 
V.  Lake  Shore  &  M.  8.  Ry.  Co.,  110  Mich.  170,  1896.  See  also 
in  accord,  Coleman  v.  F.  &  P.  M.  Ry.  Co.,  64  Mich.  161,  1887; 
Piitsb.,  Cine.,  Chic.  &  St.  Louis  Ry.  Co.  v.  Stickley,  155  Ind. 
312,  1900;  Wilbur  v.  Cedar  Rapids  £  M.  Ry.  Co.,  89  N.  W.  R. 
101,  Iowa,  1902;  Norton  v.  London  &  N.  W.  Ry.  Co.,  L.  R.  13 
Ch.  Div.  268, 1879  (which  holds  that  the  statute  runs  against  the 
superfluous  land  of  a  railroad  company) ;  Bobbett  v.  S.  E.  Ry. 
Co.,  L.  R.  9  Q.  B.  Div.  424,  1882  (where  it  is  held  that  it  runs 
against  the  railroad  company  whether  the  land  in  question  is 
superfluous  or  not) ;  Erie  &  N.  W.  Ry.  Co.  v.  Rousseau,  17  Ont. 
App.  Rept.  483,  1902;  Northern  Pacific  Ry.  Co.  v.  Hasse,  68 
Pae.  Rept.  882,  Wash.,  1902,  affirming  Ry.  Co.  v.  Ely  (supra), 

The  California  court,  quoting  Jones  on  Easements,  §  281, 
lays  down  this  further  reason  why  the  statute  does  not  run :  "The 
prescriptive  right  to  a  passageway  along  the  track  or  right  of  way 
of  a  railroad  cannot  be  acquired  by  the  public  or  by  individuals, 
while  the  railroad  is  constantly  using  a  single  track  over  such 
right  of  way.  The  construction  and  operation  of  one  track  on 
its  location  is  an  assertion  of  ownership  to  the  entire  width  of  its 
right  of  way.  The  presence  of  one  track  constantly  in  use,  is  a 
definite  badge  of  ownership,  and  the  only  practical  assertion  of 
title  that  can  be  made.  If  the  public  have  used  paths  by  the  side 
of  a  railroad  track  for  any  length  of  time,  the  use  must  be  con- 
sidered permissive  and  not  adverse.^'  In  accord,  Sapp  v.  North- 
ern Cent.  Ry.  Co.  (supra);  Penn.  v.  Freeport  (supra).  But  see 
contra  Baldwine  v.  Boston  &  M.  Ry.  Co.,  63  N.  E.  R.  427  Mass. 
1902;  III.  C.  Ry.  Co.  v.  O'Connor  (supra).  The  rule  laid  down 
by  Mr.  Jones  would  seem  to  say  that  the  more  open,  hostile  and 
adverse  the  user,  the  less  title  can  be  gained  thereby.  It  certainly 
is  impossible  to  serve  more  notice  upon  the  owner  of  the  property 
than  that  which  his  senses  daily  convince  him  exists.  For  a  path 
along  a  railroad  track  is  in  open  defiance  of  a  well-known  title 
and  under  the  eyes  of  the  owners  or  their  agents.  If  the  railroad 
can  prosecute  for  trespass,  and  it  is  admitted  that  it  can,  why 
should  it  not  make  use  of  its  rights  and  protect  its  property 
just  the  same  as  a  private  citizen  or  other  corporation  ? 

Counsel  for  the  plaintiff  in  Ry.  Co.  v.  Ely  (supra)  urged 
strongly  upon  the  court  that  a  railroad  had  no  right  to  abandon 
all  or  any  portion  of  its  right  of  way;  citing  Northern  Pacific  Ry. 
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Co,  V.  Smith,  171  U.  S.  260,  1897;  East  Alabama  Ry.  Co.  v. 
Doe  ex  dem.  Visschar,,  114  U.  S.  340,  1885;  Thorns  v.  West 
Jersey  Ry.  Co.,  101  U.  S.  71,  1879;  such  act  being  tdtra  vires. 
But  a  close  examination  of  these  cases  will  show  that  they  do  not 
bear  out  the  contention  of  counsel.  True  it  is  that  these  cases 
decide  that  a  railroad  cannot  abandon  or  alienate  all  the  right  of 
way,  and  thus  incapacitate  itself  for  carrying  out  the  intention 
for  which  it  was  granted  a  charter,  but  they  do  not  decide  that 
a  railroad  may  not  abandon  such  portion  of  its  right  of  way  as  it 
does  not  need.  This  certainly  is  one  of  the  strongest  reasons 
why  the  statute  should  be  held  not  to  run.  But  this  argument 
is  restricted  to  those  charters  which  do  not  give  railroads  a 
right  to  lease  or  sell  their  property  or  even  mortgage  it,  and 
would  not  apply  to  most  of  the  present  day  railroad  charters, 
which  give  those  rights. 

W.  F.  N. 
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A  Tbeatise  on  the  Law  of  Private  Cobpobations.  Bj 
Henry  Osborne  Taylor.  Fifth  edition.  Pp.  XYii  +  969* 
New  York:  Banks  Law  Publishing  Company.     1902. 

Thid  book,  as  its  name  implies^  is  a  treatise  of  the  law  regu- 
lating business  enterprises  which  are  prosecuted  through  the 
instrumentality  of  corporate  organization. 

In  Chapters  I  to  YI  a  short  history  of  the  Roman  and  old  Com- 
mon Law  view  of  corporations^  and  the  law  applicable  thereto  is 
given;  the  deyelopment  of  corporations  in  modem  times  is 
traced,  and  the  present  attitude  of  the  law  toward  them  is  set 
forth.  The  author  shows  that  the  idea  of  regarding  a  corpora- 
tion as  "a  legal  person"  is  now  exploded,  and  that  the  present 
tendency  is  to  disregard  this  absurd  fiction  and  to  take  a  really 
intelligent  view  of  the  matter.  By  dismissing  this  fiction  we 
can  really  find  out  who  the  actual  human  beings  interested  are, 
and  thus  determine  their  rights  without  unnecessary  mystifica- 
tion. 

In  Chapter  YII  the  author  turns  to  the  legal  effects  of  acts 
done  by  or  on  behalf  of  a  corporation.  Among  other  things 
treated  under  this  head  there  is  given  a  most  excellent  discussion 
of  that  very  difficult  subject  known  as  ''acis  ultra  vires/'  upon 
which  the  courts  have  expressed  such  a  diversity  of  opinion. 

Chapters  VIII  to  XVII  are  devoted  to  the  relationship  of 
the  corporation  to  its  officers,  shareholders  and  creditors,  and 
their  relationship  to  each  other.  The  book  closes  with  an  appen- 
dix showing  the  modem  methods  of  forming  a  corporation. 

The  author  takes  up  the  question  of  the  law  of  ''trusts  and 
monopolies";  and  their  latest  development,  the  "Securities  Com- 
pany,''  is  briefly  discussed  in  Section  309d. 

Mr.  Taylor's  book  is  without  doubt  a  very  valuable  contribution 
to  one  of  the  most  important  branches  of  modem  jurisprudence. 
The  record  of  the  book,  in  having  successfully  gone  through 
five  editions  since  1884,  when  it  first  appeared,  speaks  for  itself. 

W.  F.  N. 


Procbbdinos  op  the  Eighth  Annual  Meeting  of  the  Iowa 
State  Bar  Association.  Pp.  227.  Tipton  Iowa.  Conserva- 
tive.    1902. 

This  report  bears  evidence  to  an  enthusiastic  meeting,  to  new 
and  far-reaching  work  for  the  benefit  of  its  entire  state  by  the 
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Bar  Association,  and  to  a  victory  won  by  the  Association  in  secur- 
ing a  betterment  of  the  conditions  as  to  requirements  for  admis- 
sion to  the  bar. 

Among  the  numerous  papers  read  we  would  call  attention  to 
that  by  J.  H.  McConologue  on  "Justice  Samuel  P.  MiUer — His 
Life  Career  and  Character.  The  Great  Work  He  Did  for  His 
Country;"  and  to  that  on  "Some  Legal  Phases  of  Insanity,"  by 
Paul  E.  Carpenter. 

J.  a.  z. 


Tbxt-Book  of  Medical  Jurisprudence  and  Toxicology.  By 
John  J.  Reese,  M.  D.,  Late  Professor  of  Medical  Jurispru- 
dence and  Toxicology  in  the  University  of  Pennsylvania ;  late 
President  of  the  Medical  Jurisprudence  Society  of  Philadel- 
phia Sixth  edition.  Eevised  by  Henry  Lefpmann,  A.  M., 
M.  D.,  Professor  of  Chemistry  and  Toxicology  in  the  Woman's 
Medical  College  of  Pennsylvania;  Pathological  Chemist  to  the 
Jefferson  Medical  College  Hospital ;  Vice-President  (British) 
Society  of  Public  Analysts.  Pp.  xvi  +  660.  Philadelphia: 
P.  Blackiston's  Son  &  Co.,  1012  Walnut  St.     1902. 

It  was  the  object  of  Dr.  Beese  in  the  first  edition  of  his  trea- 
tise to  condense  the  essentials  of  medical  jurisprudence  into  a 
handy  volume  "to  meet  the  wants  of  Legal  Medicine.'^  It 
remained  for  Dr.  Leffmann  to  follow  in  their  growth  the  subjects 
discussed  by  the  author,  and  to  show  the  changes  that  have 
occurred  with  the  progress  of  time.  The  revising  editor  says: 
"Since  the  publication  of  the  last  edition  of  this  work  tEe  sub- 
ject of  toxicology  has  been  much  developed;"  but,  he  adds, 
"the  general  character  of  the  book  as  it  left  the  hand  of  its  dis- 
tinguished author  has  been  retained." 

That  the  medical  science  makes  more  rapid  strides  than  the 
law,  there  can  be  no  doubt.  The  law  develops.  Medicine 
advances  at  once  by  development  and  by  discovery.  Hence  the 
need  of  keeping  Dr.  Beese's  little  text-book  absolutely  modem 
and  up  to  diate.  Many  recent  cases  and  accidents  of  note  have 
been  inserted  in  the  present  edition. 

The  plan  of  the  author  of  condensing  the  work  to  the  mere 
"essentials  of  the  science"  has  been  preserved  by  the  editor,  so 
far  as  to  avoid  any  citation  whatever  of  even  the  most  impor- 
.  tant  cases.  McNaghten's  case,  for  instance,  is  mentioned  by 
name  in  the  discussion  of  insanity,  but  no  reference  is  given  as 
to  its  date,  or  to  the  place  where  it  is  reported.  One  case  dis- 
cussed at  some  length  (p.  301  et  seq.)  is  not  mentioned  by 
name,  but  is  merely  referred  to  as  "a  somewhat  remarkable  case 
.  .  .  tried  in  Philadelphia  in  1854."  The  case  was  one  of 
but  a  few  on  the  specific  subject,  and  is  largely  discussed  by 
Wharton  and  Stills  in  their  work  on  medical  jurisprudence, 
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haying  arisen  in  fact  under  the  personal  professional  practice  of 
one  of  the  authors.  No  credit  is  given  in  the  present  edition. 
This,  while  compatihle  with  the  brief  character  of  the  book, 
perhaps  goes  a  step  too  far.  Many  experiments,  incidents  of 
professional  practice,  and  instances  of  expert  testimony  by  Dr. 
Beese  are  given. 

The  book,  from  pages  1  to  384,  inclusive,  contains  the  discus- 
sion of  medical  jurisprudence,  and  on  pages  144-145  there  is  a 
table  on  the  "Comparative  Size  of  Blood  Corpuscles;"  from 
pages  385  to  653,  inclusive,  there  is  a  treatise  on  "Toxicology  or 
Poisoning." 

The  work  is  without  a  doubt  of  more  value  to  medical  students 
than  to  those  engaged  in  the  study  and  practice  of  law.  To  the 
medical  practitioner  are  explained  his  duties  at  post-mortem 
examinations,  at  coroners^  inquests,  at  court,  on  the  witness  stand 
and  elsewhere.  Legal  terms  are  defined  more  for  the  use  of 
doctors  than  of  lawyers;  for  example,  the  distinction  in  the 
words  "illusion,"  hallucination"  and  "delusion."  Where  a 
term  has  one  meaning  in  medicine,  but  is  narrower  or  broader  in 
courts  of  law,  that  is  pointed  out  (e.  g.  "abortion,"  page  220). 
Bits  of  sound  advice  to  doctors  in  matters  pertaining  to  the  law 
are  found,  as :  "He  should  never  be  afraid  frankly  to  confess  his 
ignorance.  Nothing  is  more  dangerous  than  for  a  witness  to 
attempt  to  guess,  for  fear  of  being  thought  ignorant"  (p.  26). 
Again:  "A  medical  witness  should  confijae  his  answers  strictly 
to  the  questions  put  to  him  .  .  .  avoiding  the  tendency  to 
theorize,  or  speculate  upon  legal  distinctions."  There  is  a 
reasonable  and  thoughtful  discussion  on  medical  experts'  com- 
pensation in  the  first  portion  of  the  book. 

Taken  as  a  whole  the  volume  accomplishes  what  it  undertakes. 
To  say  that  it  takes  the  place  or  in  any  similar  degree  satisfies  the 
want  of  a  more  copious  treatise  like  that  of  Wharton  and  Still6, 
would  be  highly  inaccurate.  On  the  contrary,  it  accomplishes 
another  equally  important  task,  viz :  that  of  presenting  to  legal 
and  more  particularly  to  medical  students,  a  collection  of  fun- 
damental principles  stripped  of  detail  and  prolixity.  By  the 
labors  of  the  editor  of  the  present  edition,  a  work  of  so  much 
importance  to  students  has  been  made  to  keep  pace  with  the 
times.  B,  H.  L. 


Practice  and  Pbocedure  in  Pennsylvania  Under  Legisla- 
tion PROM  1887  TO  1902,  including  Amendments  to  Prior 
Acts  (Annotated).  By  Albert  D.  Wilson,  of  the  Phila- 
delphia Bar.  Pp.268.    Philadelphia  :Rees  Welsh*  Co.  1903. 

Of  late  years  the  Legislature  of  Pennsylvania  has  been  active 
in  dealing  with  matters  of  procedure.  Books  of  practice  can  no 
longer  be  relied  on  without  supplementing  them  with  an  exami- 
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nation  of  the  Pamphlet  Laws,  which  hare  grown  both  nomerons 
and  voluminous.  The  object  of  the  author  has  been  to  extract 
from  the  Pamphlet  Laws  all  the  legislatire  enactments  from 
1887  to  1901,  inclusive,  in  any  wise  relating  to  procedure  at 
law  within  the  jurisdictions  of  the  Court  of  Common  Fleas,  and 
to  annotate  them  as  fully  as  possible. 

The  Acts  of  Legislation  have  been  divided  into  two  claases,  viz : 
original  acts  in  one  class,  and  supplements  and  amendments  in 
the  other.  In  the  book  the  arrangement  is  chronological  and 
regulated  by  the  date  of  the  original  act  on  the  subject.  The 
acts  which  are  supplements  or  amendments  to  acts  prior  to  1887 
are  to  be  read  in  connection  with  the  older  Digests,  those  of 
1887  and  subsequent  dates  are  in  chronological  order.  In  all 
cases  each  act  and  its  supplements  and  amendments  are  in  chro- 
nological order  of  the  date  of  the  passage  of  the  original  act 
When  an  act  exhausts  the  legislation  of  a  subject,  it  has  been 
treated  out  at  the  place  it  occurs.  If  it  is  supplementary  or  an 
amendment  the  author  has  cumulated  it  back  to  the  one  it  sup- 
plements or  amends,  imtil  he  comes  to  the  oldest  legislation  on 
the  subject. 

In  most  cases  the  acts  are  quoted  verbatim  from  the  Pamphlet 
Laws.  Some  are,  however,  only  abstracted,  and  some  have  been 
passed,  merely  setting  forth  the  title.  Where  the  effort  has  been 
made  to  abstract  the  meaning  of  a  section  instead  of  verbatim 
quotations,  it  is  generally  introduced  by  the  words  "provides 
that.*^ 

The  book  supplies  a  long-felt  want,  and  we  think  will  prove  a 
work  of  great  value.  /.  0.  G.  F. 


The  Physician's  Duty  to  Safeguard  Information 
Acquired  in  the  Professional  Relation.  By  William 
A.  PuRRiNQTON,  Lecturer  in  the  University  and  Bellevue  Hos- 
pital Medical  College  on  The  Relations  of  Law  to  Medical 
Practice.  (Pamphlet.)  P.  23.  New  York:  Holt  Bros. 
1902. 

That  privilege,  which  the  common  law  attached  to  communi- 
cations by  a  client  to  his  attorney  in  order  that  all  might  feel 
free  to  seek  the  protection  of  the  law,  was  not  thrown  about  the 
communications  by  patient  to  physician. 

In  this  brief  pamphlet  the  author  treats  of  the  various  legal 
phases  of  the  privilege,  raised  by  statute  in  most  jurisdictions, 
whereby  communications  by  a  patient  to  his  physician  are  kept 
inviolate.  This  privilege  of  the  patient  carries  with  it  neces- 
sarily the  duty  of  the  physician  to  abstain  from  revealing  or 
discussing  the  patient's  illness,  without  the  latter^s  consent,  unless 
compelled  to  do  so  by  order  of  court.     The  construction  of  tiie 
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statute  raising  this  privilege  in  New  York  is  discussed  very  fully ; 
numerous  cases  are  cited;  the  mooted  questions  raised  by  such 
laws  are  set  out  The  pamphlet  is  thorough  in  treatment  of 
the  New  York  law  and  is  pertinent  and  suggestive  for  both 
lawyer  and  doctor  in  most  of  the  other  jurisdictions  of  the  Union. 

J.  0.  K. 


Historical  Method  op  the  Study  op  Law.  Illustrated  by 
THE  Master's  Liability  por  His  Servant's  Tort.  By 
John  Marshall  Gest.  (Pamphlet.)  Pp.  28.  Philadel- 
phia.    1902. 

In  this  lecture,  delivered  before  the  law  students  of  the  Tem- 
ple College,  the  author  emphasizes  the  importance  of  the  study  of 
the  historical  development  of  legal  principles.  The  master's 
liability  makes  an  excellent  subject  for  such  study.  In  ancient 
times  the  servant  or  slave  was  a  member  of  the  employer's  house- 
hold, and  primitive  conceptions  held  the  head  of  the  family  lia- 
ble for  the  servant's  wrongs.  As  the  social  status  changed,  men 
became  liable  for  their  own  acts  and  those  authorized  or  rati- 
fied by  them.  The  development  from  direct  command  to 
implied  authority,  and  thence  to  the  principle  of  the  scope  of 
employment  has  gradually  gone  on  to  the  present  time. 

This  development  is  aptly  illustrated  from  literature  and  the 
sources  of  the  law.  J.  A,  R. 


Statutory  Law  op  Corporations  in  Pennsylvania.  Includ- 
ing Annotations  and  a  Complete  Set  op  Forms.  By 
John  P.  Whitworth  and  Clarence  B.  Miller.  Pp.  xi.  + 
930.    Philadelphia :  T.  &  J.  W.  Johnson  &  Company.    1902. 

This  volume  contains  the  statutes  relating  to  the  creation  and 
regulation  of  corporations  in  Pennsylvania.  The  authors  have 
gathered  them  together  and  have  properly  classified  and  arranged 
them  under  appropriate  subjects,  with  full  annotations. 

As  the  title  indicates,  it  is  purely  a  collection  and  convenient 
arrangement  of  the  statutes  themselves  and  not  meant  to  be  a 
text-book  on  the  Law  of  Corporations.  The  acts,  as  well  as  their 
titles,  are  generally  given  in  full  except  in  unimportant  matters. 
The  constitutional  provisions  relating  to  corporations  and  the 
Corporations  Act  of  April  29,  1874,  with  its  supplements,  are 
first  taken  up  in  the  order  given  and  then  the  volume  is  divided 
into  commercial  headings  with  the  laws  relating  thereto,  con- 
veniently arranged  under  sub-heads  in  heavy-faced  type.  It  is 
a  full  and  complete  collection  of  the  statutory  law  relating  to 
corporations  of  every  kind.  It  is  necessarily  technical,  but  it 
will  commend  itself  for  its  general  utility  to  those  connected 
with  corporate  interests. 
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It  is  especially  a  book  for  ready  reference,  the  paragraphs  are 
consecutively  numbered,  the  last  chapter  contains  a  collection 
of  the  most  important  forms,  which  have  been  prepared  with 
special  reference  to  the  requirements  of  the  various  statutes,  and 
there  follows  a  copious  index. 

The  book  is  presented  in  the  usual  good  form  of  the  publishers, 
who  have  spared  no  care  and  means  to  make  the  work  useful. 

J.  B.  T. 


A  Treatise  on  Equity  Pleading  and  Practice,  with  Illus- 
trative Forms  and  Precedents.  By  William  Meade 
Fletcher,  B.  L.,  Professor  of  Law  of  Equity  Pleading  and 
Practice  in  the  Law  School  of  Northwestern  University.  Pp. 
XXXV  +  1368.    Saint  Paul :  Keef e-Davison  Company.    1902. 

The  student  and  the  practitioner  have  many  fountains  already 
opened  to  them  at  which  to  drink  to  satiety  of  information  upon 
the  subjects  treated  in  this  book.  It  has,  however,  been  prepared 
with  much  care  and  will  be  useful  as  a  systematic,  and  as  the 
latest,  work  upon  the  topics  of  which  it  treats.  The  author  is 
correct  in  treating  pleading  and  practice  as  closely  interdepend- 
ent, for  a  study  of  the  conduct  of  a  suit  necessarily  requires 
attention  to  the  averments  of  the  plaintiff  and  the  answer  thereto 
of  the  defendant.  There  must  be  what  Chitty  long  ago  called 
"the  statement  in  a  logical  and  legal  form  of  the  facts  which 
constitute  the  plaintiff's  cause  of  action,  or  the  defendant's 
grounds  of  defence." 

Therefore,  after  chapters  on  the  General  Nature  of  Equity 
Jurisdiction,  Persons  Capable  of  Suing  and  being  Sued  in 
Equity  and  Parties  to  Suits  in  Equity,  there  are  valuable  pages 
given  to  Bills,  Pleas,  Answers,  Disclaimers,  Amendments.  Pro- 
cedure is  treated  under  appropriate  and  separate  divisions, 
e.  g..  Process,  Taking  Bills  Pro  Confesso,  Appearance,  Feigned 
Issues,  Hearing,  etc.  The  index,  vital  to  a  good  law-book, 
seems  to  be  carefully  prepared  and  there  are  added,  in  an  appen- 
dix, the  Ordinances  made  by  Lord  Chancellor  Bacon  and  The 
Equity  Rules  of  the  Supreme  Court  of  the  United  States.  These 
two  titles  suggest  an  overwhelming  roll  of  great  names,  great 
causes,  great  historical  events. 

As  is  well  known,  pleading  and  procedure  in  civil  actions, 
other  than  equity  and  admiralty,  conform  to  the  pleading  and 
procedure  in  the  courts  of  record  in  the  state  in  which  the  federal 
court,  of  the  former,  is  held.  (Rev.  Stat.,  sec.  914.)  Hence  in 
common-law  suits  these  are  as  varied  as  are  the  changes  from 
Wentworth's  pleadings  to  the  latest  code  of  man  millinery.  The 
law  is  very  different  in  cases  of  equity.  Here  is  a  separate  and 
distinct  chancery  jurisdiction  with  a  procedure  regulated  by  the 
rules  of  the  Supreme  Court  and  intended  to  be  uniform  every- 
where in  the  United  States.    This  alone  makes  well-established 
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precedents  of  great  value.  It  is  in  consideration  of  this  pro- 
cedure that  Mr.  Fletcher's  book  is  most  helpful  for  study  as  well 
as  for  reference.  His  laborious  statements,  his  many  citations, 
his  useful  forms  and  his  orderly  arrangement  are  valuable  for 
study  and  for  reference. 


The  Alaska-Canada  Boundary  Dispute  Under  the  Anolo- 
BcssiAN  Treaty  of  1825;  the  Russian- American 
Alaskan  Treaty  of  1867;  and  the  Anglo-American 
Conventions  of  1892,  1894  and  1897.  An  Historical  and 
Legal  Beview.  By  Thomas  Hodgins,  M.  A.,  one  of  His 
Majesty's  Counsel  and  sometime  Scholar  in  Civil  Polity  and 
History  in  the  University  of  Toronto.  Pp.  26.  Toronto: 
Wm.  Tyrrell  &  Co. ;  Wm.  Briggs.     1903. 

Mr.  Hodgins  here  presents  a  very  timely  history  of  the  Alas- 
ka-Canada boundary  dispute  from  the  Canadian  point  of  view. 
His  proposition  is  briefly  this :  By  the  Anglo-Bussian  treaty  of 
1825,  wherever  the  summits  of  the  moimtains  should  prove  over 
ten  marine  leagues  from  the  ocean,  the  limit  of  Russian  posses- 
sion (to  which  the  United  States  has  succeeded)  was  to  be  marked 
''by  a  line  parallel  to  the  windings  of  the  coast  and  which  should 
never  exceed  the  distance  of  ten  marine  leagues  therefrom.**  The 
use  of  the  word  "ocean,**  Mr.  Hodgins  says,  is  important,  in 
view  of  the  fact  that  the  draft  for  the  treaty  contained  the  word 
sea  instead  of  ocean.  The  coast  of  the  ocean  is  very  different 
from  the  coast  of  the  sea.  The  coast  of  the  ocean  does  not  fol- 
low the  meanders  of  the  shores  of  territorial  waters,  but  follows 
a  line  from  headland  to  headland.  Such  is  the  only  line  from 
which  to  measure  the  ten  marine  leagues  inland  consistently 
with  the  remainder  of  the  treaty  of  1825. 

The  Hon.  John  W.  Foster  has  reached  a  very  different  con- 
elusion  from  Mr.  Hodgins*s.  He  concludes  that  'TRussia  was  to 
have  a  continuous  strip  of  territory  on  the  mainland  around  all 
inlets  or  arms  of  the  sea,  and  that  the  boundary  line  was  not  to 
cross,  as  claimed  by  Great  Britain,  such  inlets  or  arms  of  the  sea 
at  the  distance  of  ten  marine  leagues  from  the  coast  line  of  the 
Pacific  Ocean'*  (National  Oeographic  Magazine,     Nov.,  1899). 

If  sea  in  a  draft  was  changed  to  ocean  in  the  treaty,  there 
has  likewise  been  a  change  on  the  other  side  to  offset  it.  Can- 
ada has  changed  to  the  present  'Tieadland'*  claim,  from  an  atti- 
tude of  Great  Britain  in  1857  acknowledging  the  entire  American 
claim  as  asserted  to-day  (see  Map  of  Hudson  Bay  Company 
ordered  printed  by  the  House  of  Commons,  1857). 

Says  Mr.  Hodgins :  "Diplomacy  has  failed  to  settle  this  bound- 
ary controversy,  because  it  proposed  what  ex-President  Cleve- 
land has  denounced  in  another  case  as  'extensive  spoliation.*  ** 

The  two  claims  are  diametrically  opposed.     It  is  for  !He 
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reccBtly  appointed  Alaskan  Boundary  Commission  under  the 
Alaska  Boundary  Treaty  to  decide  which  side  intended  the  spoli- 
ation. But  whatever  be  the  event  in  that  tribunal^  the  pamphlet 
under  review  is  none  the  less  a  scholarly  presentation  of  the 
Canadian  claim.  J.  Q.  K. 


Peppeb  and  Lewis'  New  Digest.  A  Digest  of  the  Laws  of 
Pennsylvania  from  1897-1901,  annotated  by  Notes  and  Befer- 
ences  to  the  Decisions  bearing  thereon  together  with  tables  of 
the  Sections  of  the  Constitution  and  of  Acts  cited  and  con- 
strued in  cases  reported  since  1897,  and  of  the  Acts  amended, 
repealed,  etc.,  during  1899  and  1901,  being  a  Supplement  to 
"Pepper  and  Lewis^  Digest.^'  By  George  Whahton'  Pepper, 
A.  B.,  LL.  B.,  of  the  Philadelphia  bar,  Professor  of  Law  in  the 
University  of  Pennsylvania,  and  William  Draper  Lewis, 
LL.  B.,  Ph.  D.,  of  the  Philadelphia  Bar,  Dean  of  the  Faculty 
of  Law  in  the  University  of  Pennsylvania.  Vol.  IV,  cols, 
ccliii  + 1216.    Philadelphia :  T.  &  J.  W.  Johnson  &  Co.    1903. 

With  the  present  volume  this  admirable  digest  of  the  laws  of 
Pennsylvania  has  been  brought  as  nearly  to  date  as  is  compatible 
with  that  elaborate  and  exhaustive  plan  which  in  the  original 
work  and  in  the  first  supplement  volume  has  proved  so  acceptable 
to  the  busy  practitioner.  The  digest  of  the  laws  passed  during 
the  sessions  of  1899  and  1901  arranged  alphabetically  under 
appropriate  titles  is  annotated  by  notes  and  references  to  the 
decisions  bearing  thereon.  This  digest  is  prefaced  by  five  lists, 
the  value  of  which,  for  purposes  of  rapid  yet  exhaustive  search 
into  the  present  state  of  the  law,  can  be  appreciated  by  a 
reference  to  their  titles.  These  are:  A  list  of  Sections  of  the 
Constitution  and  Acts  of  Assembly  cited  and  construed  in 
cases  reported  since  1897;  a  list  of  acts  amended  during  the 
sessions  of  1899  and  1901;  a  list  of  acts  repealed  during  the 
sessions  of  1899  and  1901;  a  list  of  acts  expressly  saved  from 
repeal,  or  not  affected  during  the  sessions  of  1899  and  1901 ;  and 
a  list  of  acts  extended  during  the  sessions  of  1899  and  1901. 

The  'list  of  Sections  of  the  Constitution  cited  and  construed 
in  cases  reported  since  1897,"  is  a  new  feature  which  should 
prove  of  great  working  value. 

To  the  previously  mentioned  digest  and  lists  are  added  a  list 
of  cases  cited  and  an  index,  which  embrace  volumes  three  and 
four,  thereby  making  the  two  supplement  volumes  as  one. 

The  black  letter  headings  are  more  numerous,  the  type  is 
more  legible,  than  in  previous  volumes. 

This  volume,  to  our  minds,  not  only  sustains  the  value  of  the 
original  work  by  bringing  it  down  to  date,  but  by  its  added 
features  and  admirable  system  of  cross-references  greatly  en- 
hances the  value  of  the  previously  published  volumes. 

J.  G.  K. 


BOOKS  RECEIVED. 
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meat  of  Law,  University  of  Pennsylvania,  S.  W.  Cor.  Thirty-fourth  and  Chestnnt 
.  Philadelphia,  Pa.] 


Encyclopaedia  of  Evidence.  Edited  by  Edgar  W.  Camp.  Vol.  I. 
Pp.  1020.    Los  Angeles,  Cal. :  L.  D.  Powell  Company.     1903. 

The  Law  of  Real  Property  and  other  Interests  in  Land.  By 
Herbert  Thorndikb  Tiffany.  Two  volumes.  Pp.  xxxiii  +  1589. 
St  Paul:  Keefe-Davidson  Company.     1903. 

A  Digest  of  the  Laws  of  Pennsylvania  from  1897- 1901.  Annotated 
by  notes  and  references  to  the  decisions  bearing  thereon,  vol  iv 
being  a  supplement  to  Pepper  and  Lewis's  Digest  By  George 
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DISCUSSION  OF  HYPOTHETICAL  CASES. 

THIRD  YEAR. 

Equity. — ^Thursday,  April  16. 

2.  A.  is  the  owner  and  manager  of  a  Dime  Museimi  in 
the  town  of  X.  B.  is  a  person  whose  skin  hangs  so  loosely 
on  his  body  that  by  catching  hold  of  any  portion  of  the 
same  he  can  pull  it  in  any  direction  from  three  to  four  feet 

A.  makes  a  contract  with  B.,  in  which  B.  agrees  to  exhibit 
himself  for  four  years  at  A.'s  museum,  and  A.  agrees  to  pay 

B.  the  sum  of  $40  a  month.  A.  advertises  extensively  the 
attraction  of  B.'s  presence.  B.  is  about  to  engage  with  C, 
a  Dime  Museum  manager  and  owner  in  the  town  of  Y.  A. 
is  advised  that  he  can  successfully  bring  a  bill  in  equity 
against  B.  to  restrain  B.  from  exhibiting  for  C,  and  by 
making  C.  a  party  to  the  bill  can  restrain  him,  C,  from  em- 
ploying B.  Is  the  advice  sound?  Discuss  and  decide  the 
question. 
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Ibid. — ^Thursday,  April  i6. 

D.  is  a  land  improvement  and  water  company.  D. 
buys  a  large  tract  of  arid  land  several  miles  square.  D. 
erects  on  the  lands  so  bought  a  large  reservoir,  and  divides 
the  rest  of  the  land  into  large  farms  and  establishes  a  system 
of  surface  pipes  to  carry  the  water  to  each  farm.  D.  by 
indenture  conveys  farm  X.  to  C.  C.  covenants  not  to  buy 
water  from  any  other  water  company  than  D.  C.  conveys 
farm  X.  to  B.  A.  is  a  land  improvement  and  water  com- 
pany. A.  buys  a  large  tract  of  land  next  to  the  tract  im- 
proved by  D.  A.  erects  a  large  reservoir  on  its  land.  D. 
assigns  the  land  on  which  its  reservoir  is  situated  and  the 
benefit  of  C.*s  covenant  to  A.  E.  is  a  land  improvement  and 
water  company  owning  a  reservoir  in  the  same  district.  A. 
has  connected  the  pipes  running  to  the  X.  farm  with  the 
reservoir  on  the  tract  originally  owned  by  them,  A.,  and 
has  sold  the  land  on  which  the  reservoir  originally  supply- 
ing X.  with  water  was  situated,  and  the  purchaser  has  re- 
moved the  reservoir.  B.  is  about  to  contract  with  E.  to 
supply  X.  with  water.  A.  is  advised  that  on  the  above 
recited  facts  they  have  a  right  to  restrain  B.  from  using 
any  water  not  supplied  by  A.  Is  this  advice  sound?  Dis- 
cuss and  decide  the  case. 
« 

Ibid, — ^Thursday,  April  23. 

In  1890,  A.  conveyed  by  deed  land  X.  to  C.  C.  re- 
corded the  deed  and  died,  having  by  his  will  left  X.  to  B. 
In  1900,  B.  begins  to  mine  for  coal.  A.  at  once  brings  a 
bill  in  equity  for  an  injunction  to  restrain  B.  A.  also  asks 
to  have  two  alterations  made  in  the  deed,  (a)  That  it  be 
made  to  convey  to  C.  and  his  heirs  only  an  estate  for  the 
life  of  A.  (&)  That  a  clause  be  introduced  reserving  to  A. 
the  right  to  mine  for  coal.  B.  demurs.  Discuss  and  decide 
the  case. 

Ibid. — ^Thursday,  April  23. 

The  English  Statute  of  Frauds  is  in  force  in  the 
jurisdiction.  A.  brings  a  bill  in  equity  against  B.  for  the 
spedfic  performance  of  a  parole  contract,  alleging  that  B. 
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for  the  sum  of  $2,000  agreed  to  convey  land  X.  in  the 
county  of  M.  and  land  Y.  in  the  county  of  N.  to  A. ;  that 
A.  has  paid  to  B.  $2,000,  and  that  B.  has  given  a  deed  to  A. 
which  deed  through  the  mistake  of  A.  and  the  mistake  or 
fraud  of  B.  only  conveys  land  X.  and,  that  since  receiving 
the  deed,  he.  A.,  has  gone  into  possession  of  X.  and  made 
valuable  improvements.  The  bill  prays  for  a  reformation 
of  the  deed  so  as  to  include  land  Y.  D.  demurs,  setting  up 
the  Statute  of  Frauds.     Decide  the  case. 


FIRST  YEAR. 
Equity. — Friday,  April  24. 

B.  erects  a  lime  kiln  on  his  land.  At  the  time  the  kiln 
is  built  the  surrounding  country  is  occupied  by  farms.  After 
the  kiln  has  been  in  operation  for  many  years  a  suburban 
land  improvement  company  secures  large  tracts  of  land  in 
the  neighborhood.  The  extensive  building  operations  of  the 
company  have  increased  the  value  of  the  land  in  the  neigh- 
borhood of  the  improvement.  C.  is  the  owner  of  a  farm  in 
the  immediate  neighborhood  of  the  kiln.  C.  sells  his  farm 
to  A.  A.  brings  a  bill  in  equity  against  B.,  praying  that  B. 
be  restrained  from  continuing  to  operate  his  kiln.  At  the 
hearing  the  above  recited  facts  appear,  and  also  that  A.  is 
not  anxious  to  improve  his  land,  but  is  desirous  of  selling 
it  in  lots  for  suburban  residences,  and  that  the  presence  of 
the  kiln  renders  his  land  undesirable  as  sites  for  such  resi- 
dences. Should  the  injunction  be  granted  by  the  court? 
Discuss  and  decide  the  case. 
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THE  VENEZUELAN  AFFAIR  IN  THE  LIGHT  OF 
INTERNATIONAL  LAW. 

I.  The  Claims  of  the  Allies  Against  Venezuela  in 
THE  Light  of  International  Law. 

XL  The  Conduct  of  the  Allies  in  the  Light  of  Inter- 
national Law. 


L  The  Claims  of  the  Allies  Against  Venezuela  in 
THE  Light  of  International  Law. 

It  is  not  the  purpose  of  this  paper  to  pass  judgment  upon 
the  validity  of  the  particular  claims  of  the  Allied  Powers 
against  Venezuela,  and  still  less  to  discuss  the  bearing  of 
the  Monroe  Doctrine^  upon  the  situation;  it  is  rather  the 
purpose  of  the  writer  to  examine  the  general  character  of 

these  claims  in  the  light  of  international  law,  and  to  criti- 

'■  - 

*lt  cannot  too  often  be  reaffirmed,  especially  in  view  of  some  recent 
utterances  to  the  contrary,  that  the  Monroe  Doctrine  does  not,  strictly 
speaking,  come  within  the  scope  of  international  law  as  such;  it  is  an 
American  policy  based  upon  American  interests  and  belongs  to  the 
domain  of  policy  rather  than  of  law. 
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cise  the  method  of  enforcing  them  adopted  by  the  allies 
from  this  point  of  view.  In  order  to  make  such  a  discussion 
intelligible,  it  will,  however,  be  necessary  to  give  a  brief 
risume  of  the  facts,  and  especially  to  summarize  the  various 
claims  of  Great  Britain  and  Germany.* 

These  claims  may  be  classified  as  follows:  i.  Acts  of 
violence  against  the  liberty  of  British  subjects  and  the  seiz- 
iMre  of  British  vessels,  viz:  the  false  imprisonment  and 
bad  treatment  of  British  subjects  and  the  seizure  of 
British  fishing  and  trading  vessels,  together  with  the  ccm- 
fiscation  of  their  cargoes.  Several  of  these  seizures  were 
made  at  or  near  the  Island  of  Patos,  a  small  and  unin- 
habited island  situated  some  three  miles  off  the  coast  of 
Venezuela  and  about  ten  miles  distant  from  Trinidad. 
This  island  is  claimed  by  Great  Britain  as  a  part  of  Trini- 
dad, which  she  conquered  in  1797,  and  which  was  formally 
ceded  to  her  by  the  treaty  of  Amiens  in  1802.  Venezuela 
also  claims  the  island  on  the  ground  of  cession  by  Spain  in 
1845,  ^"d  denies  that  it  formed  a  part  of  the  cession  of 
Trinidad  in  1802.  It  is  claimed  by  the  partisans  of  Vene- 
zuela that  this  island  is  used  as  a  base  for  smugglers 
who  ship  supplies  into  Venezuela  and  thus  avoid  the  pay- 
ment of  the  tax  on  goods  imported  into  Venezuela  from 
Trinidad.  One  of  these  seizures  was  made  on  the  high  seas 
and  the  vessel  confiscated  on  the  mere  suspicion  of  having 
furnished  arms  to  the  revolutionists.* 

On  the  other  hand,  the  Venezuelan  government  has  com- 
plained of  the  conduct  of  the  British  colonial  authorities  at 
Trinidad  in  furnishing  arms  and  ammunition  to  the  revolu- 
tionists and  for  harboring  blockade  runners  and  filibuster- 
ing expeditions.  It  claims  to  have  a  particular  grievance 
in  the  case  of  "The  Ban  Righ,"  a  British  steamship  which 
was  chartered  by  the  insurgents  for  filibustering  purposes 
and  allowed  to  leave  London  after  a  brief  detention  on  the 
assurance  of  the  Columbian  minister  that  she  belonged  to 

'  The  claims  of  Great  Britain  and  Germany  are  the  only  ones  taken 
into  account  in  this  paper,  because  they  are  the  best  known  and  the 
most  important  for  our  purpose. 

*  See  correspondence  respecting  the  affairs  of  Venezuela  presented  to 
Parliament  in  February,  1903.  No.  106,  pp.  1^39.  Several  of  these 
seizures  were  made  in  Venezuelan  waters,  and  seem  to  have  been  jnsti' 
fied  under  the  circumstances. 
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Columbia.  *'The  Ban  Righ"  saitod  to  Venezuela,  where  she 
seems  to  have  been  of  material  assistance  to  the  revolu- 
tionists.* 

2.  Losses  of  British  and  German  subjects  in  the  course 
of  recent  civil  wars  and  revolutions.  These  are,  as  it  would 
appear,  mainly  in  the  nature  of  forced  loans,  and  of  con- 
tributions and  requisitions  for  military  purposes.  It  is 
claimed  that  plantations  and  buildings  have  been  pillaged 
and  destroyed  and  that  movables,  more  particularly  cattle, 
have  been  appropriated  by  insurgents  and  government 
forces  alike.*^ 

3.  The  claims  of  British  and  German  creditors.  These 
include  the  ordinary  bondholders  and  a  number  of  German 
and  English  investors,  some  of  whose  investments,  at  least, 
have  been  guaranteed  by  the  Venezuelan  government.* 

In  examining  these  claims,  it  should  be  noted,  in  the 
first  place,  that  the  nature  of  the  claims  of  Great  Britain 
and  Germany  is  by  no  means  identical  in  all  respects.  Ger- 
many, as  it  appears,  does  not  complain  of  acts  of  violence 
against  her  seamen  or  the  seizure  of  her  vessels  and  the 
confiscation  of  their  cargoes.     The  British  have,  on  the 

*  See  correspondence,  or  Par.  "Blue  Book,"  cited  above,  passim. 

*See  memorandum  by  the  Imperial  Chancellor  on  the  subject  of 
Germany's  claims  against  Venezuela,  published  in  the  London  Times, 
weekly  edition,  for  December  12,  1902,  and  an  interview  with  Chancellor 
von  Buelow  by  a  representative  of  the  Associated  Press  in  the  New 
York  Times  for  December  21,  1902. 

'The  chief  loan  is  said  to  be  one  of  50,000,000  bolivares  or  about 
fgjooofioo  bearing  interest  at  5  per  cent,  negotiated  by  the  Berliner 
Disconto  Gesellschaft  in  1896,  with  the  Venezuelan  customs  pledged  as 
security.  The  interest  on  these  bonds,  held  mainly  by  Germans,  is  four 
years  in  arrears.  The  most  important  of  the  investments  guaranteed 
by  the  Venezuelan  government  are  said  to  be  those  of  the  stockholders 
in  the  great  Venezuelan  Railroad  Company,  a  railroad  200  miles  in 
length,  built  by  German  contractors  with  German  capital  at  a  cost  (  ?) 
of  $20,000,000.  The  Venezuelan  government  guaranteed  an  interest 
of  7  per  cent  on  this  capital  stock,  and  it  is  claimed  that  the  govern- 
ment has  not  only  failed  to  meet  this  obligation,  but  that  it  owes 
several  million  dollars  for  the  transport  of  troops,  munitions  of  war, 
etc  The  British  also  presented  claims  on  behalf  of  several  English 
railroad  companies  in  Venezuela  for  services  rendered  to  the  govern- 
ment and  damage  done  to  their  property  by  government  troops  as  well 
as  for  &ilure  to  meet  deferred  liabilities. 
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Other  hand,  made  these  seizures  and  acts  of  violence  and 
confiscation  the  chief  burden  of  their  complaints.  Lords 
Balfour  and  Cranborne  have  repeatedly  assured  the  British 
Parliament  that  the  British  government  was  influenced  less 
by  claims  of  British  bondholders  than  by  attacks  on  the 
liberty  of  British  subjects.  "Our  first-line  claims/'  says 
the  London  Times,''  "are  for  outrages  on  the  liberty  and 
property  of  our  fellow-subjects,  and,  including  the  shipping- 
claims,  would  be  covered  by  a  few  thousand  pounds.  We 
have  been  ready  all  along  to  refer  our  other  claims  to  a 
mixed  commission." 

It  should  also  be  noted  that  very  little  stress  seems  to  be 
laid  in  England  upon  the  second  class  of  claims,  viz :  losses 
sustained  by  British  and  German  subjects  in  Venezuela 
during  recent  civil  wars  and  revolutions.  It  is  upon  these 
claims,  however,  that  Germany  insists  most  strongly.  In 
an  interview  with  a  representative  of  the  Associated  Press, 
Chancellor  von  Buelow  is  reported  to  have  said :  "Among 
German  claims  in  Venezuela,  we  give  precedence  to  those 
arising  from  the  last  Venezuelan  civil  wars.  These  are  not 
mere  business  debts,  contracted  by  Venezuela,  but  they  have 
grown  out  of  acts  of  violence  against  German  citizens  in 
Venezuela,  either  by  forced  loans  or  by  seizure  of  cattle 
without  payment,  or  by  the  pillage  of  German  houses  and 
estates."® 

Let  us  now  see  what  principles  of  international  law  should 
govern  the  settlement  of  these  various  sorts  or  categories 
of  claims. 

In  respect  to  the  first  class  of  claims,  viz:  Acts  of  violence 
against  the  liberty  of  British  subjects  and  the  seizure  of 
British  vessels,  it  should  be  observed  that  the  question  of 
their  legality  and  justice  seems,  in  large  part,  to  hinge  upon 
the  question  of  title  to  the  small  and  barren  island  of  Patos. 
If  this  island  belongs  to  Great  Britain,  the  Venezuelan 
government  has,  in  authorizing  or  sanctioning  several 
of  these  seizures,  clearly  been  guilty  of  a  series  of  viola- 
tions of  British  territorial  sovereignty  in  British  waters 
for  which  full  and  ample  apology  and  reparation  should 

*  London  Times,  weekly  edition,  for  December  26,  1902. 

•  See  New  York  Times  for  December  21,  1902. 
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at  once  have  been  made.  If,  however,  it  belongs  to  Vene- 
zuela, some  of  the  seizures,  at  least,  may  have  been  justi- 
fied. In  view  of  the  geographical  situation  of  the  island, 
the  fact  that  Great  Britain  has  but  recently  taken  formal 
possession  of  it,  and  the  doubtful  character  of  the  British 
title  at  its  best,  there  should  be  no  reluctance  on  the  part 
of  Great  Britain  to  submit  the  question  of  title  or  sover- 
eignty to  arbitration.  An  unwillingness  to  arbitrate  this 
question  would  seem  to  indicate  a  fullness  of  confidence 
in  the  legality  of  her  title,  which  the  facts  do  not  appear  to 
justify,  or  a  disposition  to  evade  the  Monroe  Doctrine. 

The  seizure  and  confiscation  of  a  British  vessel  on  the 
high  seas  could  only  be  justified  on  the  theory  that  she  had 
been  engaged  in  rendering  active  assistance  to  the  insur- 
gents, or  that  she  had  violated  an  effective  blockade.  The 
so-called  blockade,  which  President  Castro  claims  to  have 
established  at  the  mouth  of  the  Orinoco  in  the  summer  of 
1902,  seems,  however,  to  have  been  wholly  ineffective  and 
was  not  recognized  by  either  Germany  or  Great  Britain. 

But  if  Great  Britain  appears  to  have  just  and  undoubted 
claims  against  Venezuela  in  a  few  cases,  Venezuela  would 
seem  to  be  entitled  to  counter-damages  for  any  injuries 
which  she  may  have  suffered  in  consequence  of  the  escape 
of  "The  Ban  Righ,"  t.  c,  provided  the  British  government 
can  be  convicted  of  any  lack  of  "due  diligence"  in  the 
matter.®*  The  British  government  would  also  be  liable  in 
damages  for  the  use  of  Trinidad  as  a  base  of  military 
operations,  i.  £?.,  the  headquarters  for  the  regular  and  con- 
stant supply  of  arms  and  ammunition  to  the  insurgents ;  or 
for  the  fitting  out  of  military  or  filibustering  expeditions, 
provided  these  facts  can  be  conclusively  proven.  It  is  now 
generally  recognized  that  "international,  law  imposes  upon 
third  powers,  in  case  of  an  insurrectionary  movement  or  of 
civil  war,  certain  obligations  towards  established  or  recog- 
nized governments  which  are  engaged  in  a  struggle  with 
an  insurrection,"  and  "it  is  especially  interdicted  to  every 
third  power  to  permit  the  organization  within  its  domains  of 
military  expeditions  hostile  to  established  or  recognized  gov* 

"^  This  is  not  probable.  The  explanations  offered  by  the  British  gov- 
cmmcnt  seem  to  be  entirely  satisfactory. 
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emmcnts."*  On  the  other  hand,  the  mere  furnishing  of 
arms  and  ammunition  to  the  insurgents  in  the  ordinary  way 
of  trade  merely  justify  their  seizure  as  contraband  of  war, 
and  would  not  involve  any  responsibility  on  the  part  of  the 
British  government. 

In  respect  to  the  second  class  of  claims,  viz:  the  losses  of 
British  and  German  subjects  during  recent  civil  wars  and 
revolutions,  it  is  impossible  to  pronounce  until  all  the  facts 
regarding  each  particular  claim  are  definitely  known  and 
ascertained.  These  claims  are  often  grossly  exaggerated*® 
and  they  should,  in  all  cases,  be  passed  upon  by  a  mixed 
commission  or  by  a  court  of  arbitration.     The  general 

•  Sec  Art.  I  and  Art.  II,  3,  of  the  rules  adopted  by  the  Institut  de 
Droit  International  in  Annuaire  for  190a 

*  The  following  examples  selected  from  Moore's  Work  on  Arbitration 
may  serve  to  illustrate  the  gross  attempts  at  fraud  and  exaggeration 
which  usually,  if  not  always,  accompany  these  claims: 

The  Civil  War  claims  of  Great  Britain  against  the  United  States, 
which  were  settled  by  a  mixed  commission  in  1873,  amounted  (with 
interest)  to  about  $96,000,000.  Less  than  $2,000,000  was  actually 
awarded  to  the  British  claimants.  Of  the  478  British  claims  259  were 
for  property  alleged  to  have  been  taken  by  the  military,  naval  or  civil 
anthorities  of  the  United  States ;  181  for  property  alleged  to  have  been 
destroyed  by  the  military  and  naval  forces  of  the  United  States;  7  for 
property  destroyed  by  the  Confederacy ;  100  for  damages  for  the  alleged 
unlawful  arrest  and  imprisonment  of  British  subjects  by  the  authori- 
ties of  the  United  States;  77  for  damages  for  the  alleged  unlawful 
capture  and  condemnation  or  detention  of  British  vessels  and  their 
cargoes  as  prize  of  war  by  the  naval  forces  and  civil  authorities  of  the 
United  States.    See  Moore  on  Arbitration,  I,  pp.  692-93. 

The  claims  of  France  growing  out  of  the  Civil  War  were  also  settled 
by  a  mixed  commission  which  met  in  1880-84.  They  aggregated  about 
$35fOOO,ooo.  The  amount  actually  awarded  was  $625,566.35,  t.  r,  less 
than  2  per  cent  of  the  amount  claimed.  Many  of  the  claims  are  said 
to  have  been  fraudulent  and  others  were  greatly  exaggerated.  Most 
of  the  awards  are  said  to  have  been  for  injuries  inflicted  by  the  armies 
of  the  United  States,  t.  e,,  presumably  for  violations  of  the  laws  of 
warfare.    See  Moore,  II,  pp.  1133  ff»  i^S^  ff. 

The  claims  of  the  citizens  of  the  United  States  against  Mexico,  which 
were  presented  to  the  mixed  commission  which  met  in  July,  1869,  and 
continued  in  session  until  January,  1876,  amounted  to  the  enormous 
sum  of  $470,000,000.  The  actual  amount  awarded  was  $4*000,000  or 
less  than  i  per  cent.  The  claims  of  citizens  of  Mexico  against  the 
United  States  amounted  to  $86,000,000.  They  received  $i50,ooa  See 
Moore,  II,  pp.  1319  ff. 
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principles  of  international  law  which  should  govern  all  such 
awards  are,  however,  sufficiently  clear  and  well-established, 
and  may  be  stated  in  a  few  words. 

The  general  rule  is  that  "a  sovereign  is  not  ordinarily 
responsible  to  alien  residents  for  injuries  they  receive  on  his 
territory  from  belligerent  action,  or  from  insurgents  whom 
he  could  not  control/'  It  is  also  "a  received  principle  of 
public  law  that  the  subjects  of  foreign  powers  domiciled  in 
a  country  in  a  state  of  war  {or  insurrection)  are  not  en- 
titled to  greater  privileges  or  immunities  than  the  other  in- 
habitants of  the  insurrectionary  district.  If,  for  a  supposed 
purpose  of  the  war,  one  of  the  belligerents  thinks  proper  to 
destroy  neutral  property,  the  other  cannot  legally  be  re- 
garded as  accountable  therefor.  By  voluntarily  remain- 
ing in  a  country  in  a  state  of  civil  war  they  must  be  held  to 
have  been  willing  to  accept  the  risks  as  well  as  the  advant- 
ages of  that  domicile."** 

These  principles  have  repeatedly  been  enunciated  by  our 
leading  statesmen  as  well  as  by  those  of  Europe,*'  and  they 
have  the  sanction  of  nearly  all  the  leading  authorities  on 
international  law,  like  Calvo,  Pradier-Fod6r6,  Funck- 
Brentano  et  Sorel,  Bluntschli,  Rivier,  Hall,  etc.  They  have 
invariably  been  applied  by  European  states  in  their  relations 
with  each  other,  although  they  have  sometimes  been  vio- 
lated in  their  dealings  with  weaker  states,  more  particularly 
with  China  and  the  republics  of  South  and  Central  America. 

There  are,  however,  a  number  of  exceptions  which  must 
be  made  to  these  general  principles.  Indemnity  is  due  by 
way  of  exception  in  the  following  cases :  ( i )  Where  the  act 
from  which  the  foreigners  have  suffered  was  directed  against 
foreigners  in  general  as  such,  or  agfainst  these  as  the  sub- 
jects of  some  particular  state.  (2)  Where  the  injury  has  re- 
sulted from  an  act  contrary  to  the  laws  or  treaties  of  the 
state  in  which  the  act  was  committed,  and  for  which  no 

"Sec  Wharton's  Digest,  II,  pp.  576-78. 

"  See  especially  the  notes  of  Prince  Schwartzenberg  and  G>unt  Nes- 
selrode,  in  behalf  of  the  Austrian  and  Russian  governments  respectively, 
in  reply  to  certain  claims  of  the  British  government  which  were  based 
upon  injuries  to  British  subjects  during  the  revolutions  in  Tuscany 
and  Naples  in  1848-    Cited  by  Pradier-Fod6r6,  I,  §  205,  pp.  343-45* 
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redress  can  otherwise  be  obtained.  (3)  When  there  has 
been  a  violation  of  the  principles  of  international  law,  more 
particularly  of  the  laws  of  legitimate  warfare.  (4)  In  cases 
where  there  has  been  an  evident  denial  or  a  palpable  viola- 
tion of  justice,  or  where  there  has  been  an  undue  discrimina- 
tion against  foreigners  in  the  administration  thereof.^' 

In  the  application  of  these  principles  to  the  claims  under 
consideration,  constant  reference  must  be  made  to  the  laws 
of  modern  warfare,  more  especially  to  the  fundamental  law 
of  reasonable  military  necessity,  viz:  that  only  so  mtich 
violence  is  permissible  in  war  as  is  sufficient  to  destroy  the 
enemy's  power  of  resistance.  Pillage  is  strictly  forbidden 
and  private  property  on  land  is  not  subject  to  capture  ex- 
cept in  the  regular  way  of  fines,  requisitions,  and  contribu- 
tions. The  invader  has  an  undoubted  right  to  levy  or  col- 
lect these  at  his  own  discretion,  and  he  may,  if  he  chooses, 
make  war  support  itself.  But  they  should  be  as  orderly  and 
as  light  as  possible,  and  they  should  not  exceed  the  needs  of 
the  troops  or  the  resources  of  the  district  in  which  they  arc 
levied.  Still  it  must  always  be  borne  in  mind  that  the  law 
of  reasonable  military  necessity  is  the  highest  law  of  the 
land  in  time  of  war,  and  that  foreigners  do  not  occupy  a 
privileged  position  and  are,  by  no  means,  exempt  from  the 
operation  of  this  law.  On  the  other  hand,  they  are  exempt 
from  military  service  and  the  exaction  of  forced  loans  for 
the  support  of  military  operations,  although  they  may  be 
called  upon  to  support  the  war  in  the  ordinary  way  of  taxa- 
tion. 

In  respect  to  the  third  class  of  claims,  vis:  those  of  British 
and  German  bondholders  and  British  and  German  creditors 
whose  investments  have  been  guaranteed  by  the  Venezuelan 
government,  a  very  few  words  must  suffice  here.  The  few 
authorities,  comparatively  speaking,  who  discuss  this  ques- 
tion are  almost  equally  divided  in  their  opinions.  The  right 
of  a  state  to  use  coercive  measures  in  the  collection  of  debts 
due  its  subjects  by  another  state  in  asserted,  e.  g.,  by  Hall, 
Phillimore,  and  Rivier;  but  it  is  denied  by  Calvo,  Pradicr- 

"Sce  the  rules  adopted  by  the  Institut  de  Droit  International  in 
Annuaire  for  1900;  Pradier-Foder^,  §§  204  and  1336;  and  Wharton's 
Digest,  II,  §§  225  and  23a 


LIGHT   OF  INTERNATIONAL  LAW.  2^7 

Fodere,  de  Martens,  and  Rolin-Jaequemyns.  It  is  argued, 
on  the  one  hand,  that  the  public  faith,  the  so-called  "honor 
of  the  prince,"  is  peculiarly  engaged  in  behalf  of  contracts 
of  this  nature ;  that  the  foreigner  may  have  no  other  means 
of  redress  than  that  of  appealing  to  the  government  of  the 
state  to  which  he  owes  allegiance,  and  which  is  supposed  to 
have  an  interest  in  the  fortunes  and  prosperity  of  its  citizens 
abroad;  and  that  stock  in  the  public  debt  held  even  by  an 
enemy  is  exempt  from  seizure  and  its  interest  payable  even  in 
time  of  war.  On  the  other  hand,  it  is  urged  that  hazardous 
loans  and  investments  should  be  discouraged  as  much  as 
possible;  that  those  making  them  do  so  as  a  rule  with  a  full 
knowledge  of  the  risks  involved  and  in  the  hope  of  ex- 
ceptionally large  returns;  that  the  natural  penalty  of  a 
failure  on  the  part  of  a  state  to  pay  its  debts  is  a  loss  of 
credit ;  that  coercive  measures  for  the  collection  of  bad  debts 
have  never  been  employed  except  against  a  weaker  state ;  and 
that  in  any  case  foreigners  cannot  expect  to  be  preferred  to 
native  creditors. 

The  leading  statesmen  of  England  and  America  also 
occupy  opposite  sides  in  this  controversy.  The  English 
view,  as  stated  by  Lord  Palmerston  in  1848  in  a  circular 
addressed  to  representatives  of  Great  Britain  in  foreign 
countries,  insists  that  the  question  as  to  whether  such  claims 
are  to  be  made  a  subject  of  diplomatic  negotiation  is  "for 
the  British  government  entirely  a  matter  of  discretion,  and 
by  no  means  a  question  of  international  right."^*  With  a 
view,  however,  of  discouraging  the  investment  of  British 
capital  in  hazardous  loans  to  foreign  governments  and  of 
encouraging  investment  in  profitable  undertakings  at  home, 
"the  British  government  has  hitherto  thought  it  the  best 
policy  to  abstain  from  taking  up  as  international  questions 
the  complaints  made  by  British  subjects  against  foreign 
governments  which  have  failed  to  make  good  their  engage- 
ments in  regard  to  such  pecuniary  transactions."  But  he 
intimates  that  such  losses  might  become  so  great  as  to  make 
a  change  of  policy  in  this  respect  advisable.  This  view  was 
reaffirmed  by  Lord  Salisbury  in  1880. 

Mr.  Blaine,  acting  in  his  capacity  as  Secretary  of  State 

**  Cited,  e,  g,,  by  Phillimorc,  11,  Chap.  3. 
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in  1 88 1,  laid  it  down  "as  a  rule  of  universal  acceptance  and 
practice'^  that  a  "person  voluntarily  entering  into  a  con- 
tract with  the  government  of  a  foreign  country  or  with  the 
subjects  or  citizens  of  such  foreign  power,  for  any  griev- 
ances he  may  have  or  losses  he  may  suffer  resulting  from 
such  contract,  is  remitted  to  the  laws  of  the  country  with 
whose  government  or  citizens  the  contract  is  entered  into 
for  redress. "^'^  The  government  of  the  United  States  has 
not  only  always  refused  to  use  any  other  means  than  its 
good  offices  for  the  collection  of  such  claims,  but  it  has  not 
concealed  the  fact  that  it  "cannot  but  regard  with  great 
anxiety  the  attempt  of  a  foreign  government  to  compel  by 
force  the  payment  of  mere  contract  debts  due  subjects  of 
such  governments  by  a  South  American  state."** 

II.  The  Conduct  of  the  Allies  in  the  Light  of  Inter- 
national Law. 

In  the  preceding  part  of  this  discussion,  an  attempt  was 
made  to  classify  and  discuss  the  claims  of  England  and  Ger- 
many against  Venezuela  in  the  light  of  certain  well-estab- 
lished principles  of  international  law.  It  is  the  purpose  of 
the  writer  now  to  discuss  the  methods  employed  by  the 
allies  in  enforcing  their  claims  and  to  criticise  their  conduct 
in  particular  instances. 

The  general  principles  laid  down  were  that  "ordinarily,  or 
as  a  general  rule,  no  indemnity  is  due  to  foreigners  for 
injuries  which  they  may  receive  on  his  territory  from  bel- 
ligerent action,  or  from  insurgents  whom  he  could  not  con- 
trol," and  that  "the  subjects  of  foreign  powers  domiciled  in  a 
country  in  a  state  of  war  (or  insurrection)  are  not  entitled 
to  greater  privileges  or  immunities  than  the  other  inhabi- 
tants of  the  insurrectionary  district."  Certain  exceptions 
to  these  rules  were,  however,  admitted*  "^  under  which 
head  some  of  the  claims  of  the  allies  undoubtedly  fall.*® 

"Mr.  Blaine,  Secretary  of  State,  to  Mr.  Logan,  1881,  in  Wharton's 
Digest,  II,  §  23L 

"Mr.  Frelinghuysen,  Secretary  of  State,  to  Mr.  Lowell,  1883,  in 
Wharton's  Digest,  II,  §  232. 

"See  above,  p.  255. 

""Up  to  the  present  time  no  state  has  admitted,  unless  by  way  of 
exception,   any   obligation   to   indemnify   even    its   own    subjects    for 
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In  attempting  to  secure  redress  or  justice,  foreigners 
should  in  the  first  instance  have  recourse  to  the  local  or 
territorial  tribunals  of  the  district  in  which  they  are  domi- 
ciled, or,  as  Vattel**  puts  it,  to  the  "judge  of  the  place."  Lo- 
cal remedies  should  first  be  exhausted  before  resorting  to  dip- 
lomatic means  of  obtaining  redress ;  but  this  rule  "does  not 
apply  where  there  is  no  local  judiciary,  or  where  the  judi- 
cial action  is  in  violation  of  international  law,  or  where 
the  test  is  waived,  or  where  there  is  undue  discrimination." 
"It  does  not  apply  to  countries  of  imperfect  civilization,  or 
to  cases  in  which  prior  proceedings  show  great  perversion 
of  justice" ;  "but  such  denial  of  justice  must  be  definitely 

shown."«» 

-        —   ■ — - — — —  ■  ■      I 

inj  lilies  or  losses  sustained  during  a  period  of  war  or  insurrection. 

Such  claims  were  ruled  out  by  the  United  States  government  in  respect 
to  losses  inflicted  upon  British  subjects  by  the  Confederate  authorities 
during  the  Civil  War  (see  Moore  on  Arbitration,  I,  p.  684),  although 
a  mixed  commission  was  instituted  after  its  close  for  the  consideration 
of  claims  arising  out  of  captures  by  United  States  cruisers,  arbi- 
trary arrests,  compulsory  military  service,  and  other  alleged  violations 
of  the  personal  rights  of  British  subjects.  A  similar  convention  was 
also  conduded  with  France.  A  commission  or  Court  of  Claims  was  also 
established  at  Washington  in  1868  to  examine  the  claims  of  American 
citizens  and  foreigners  based  upon  losses  or  acts  of  spoliation  suffered 
during  the  Civil  War  in  consequence  of  the  conduct  of  the  Federal 
authorities.  Indemnities  for  similar  claims  have  been  granted  by  Euro- 
pean states,  notably  by  France,  but  it  is  universally  admitted  that  there 
is  no  obligation  in  this  matter. 

"•  Book  II,  Chap.  8,  §  103.    Ct  Book  II,  Chap.  6,  §§  y2  and  yz. 

"Wharton's  Digest,  II,  §§  241  and  242,  espec.  p.  695.  Calvo,  the 
great  South  American  publicist,  seems  to  be  the  only  great  authority 
on  international  law  who  refuses  to  admit  these  exceptions.  He  denies 
categorically  that  a  government  is  responsible  by  way  of  indemnity 
for  any  losses  or  injuries  sustained  by  foreigners  in  time  of  civil  war 
or  internal  troubles.  "To  admit  the  principle  of  indemnity,"  he  says, 
"would  be  to  create  an  exorbitant  and  fatal  privilege  essentially  favor- 
able to  powerful  states  and  injurious  to  weaker  nations,  to  establish  an 
unjustifiable  inequality  between  natives  and  foreigners."  It  would  be 
an  attack  on  one  of  the  essential  elements  of  the  independence  of 
nations,  viz:  that  of  territorial  jurisdiction.  "This,"  he  says,  "is  the 
real  significance  of  this  frequent  recourse  to  the  diplomatic  method  of 
settling  disputes  which  by  their  nature  and  surrounding  circumstances 
belong  to  the  exclusive  domain  of  the  ordinary  courts."  Calvo,  III, 
§  1380,  p.  142.  Cf.  §  1297  and  Vol.  VI,  §  256.  The  doctrine  of  Calvo 
does  not,  however,  seem  to  have  found  any  support  outside  of  Latin 
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Let  US  now  consider  the  methods  adopted  by  the  Allied 
Powers  in  enforcing  their  claims.  It  appears  from  the  "Cor- 
respondence respecting  the  Affairs  of  Venezuela,"  pre- 
sented to  the  British  Parliament  in  February,  1902,  that  it 
was  mainly  a  series  of  attacks  on  the  liberty  and  property 
of  British  subjects  culminating  in  the  seizure  of  the  "Queen" 
on  the  high  seas  and  the  confiscation  of  that  vessel  by  the 
Venezuelan  government**  which  finally  led  the  British  gov- 
ernment to  address  a  formal  protest  to  that  of  Venezuela 
on  July  30,  1902.  The  Venezuelan  government  was  in- 
formed that  unless  it  "promptly  pay  to  the  injured  parties 
full  compensation  wherever  satisfactory  evidence  has  been 
furnished  to  His  Majesty's  government  that  such  is  justly 
due.  His  Majesty's  government  will  take  such  steps  as  may 
be  necessary  to  obtain  the  reparation  which  they  are  en- 
titled to  demand  from  the  Venezuelan  government  in  these 
cases,"  etc.**  In  reply  to  these  demands,  the  Venezuelan 
government  stated  that  some  of  the  cases  mentioned  had 
already  been  settled,  that  others  were  on  the  road  to  settle- 
ment (».  ^.,  to  be  decided  ex  parte  by  the  Venezuelan  govern- 
ment), but  that  the  Venezuelan  government  had  decided 
to  postpone  its  reply  to  all  such  representations  in  conse- 
quence of  the  partiality  towards  the  revolutionists  displayed 
by  the  government  of  Trinidad,  and  pending  a  settlement 

America.  Its  acceptance  might  leave  foreigners  in  certain  localities 
without  any  protection  whatever  against  injustice  or  oppression.  On 
the  other  hand,  it  must  be  admitted  that  diplomacy  seems  to  give  an 
undue  advantage  to  stronger  against  weaker  states.  Differences  of  this 
nature  should  always  be  settled  by  mixed  commissions  or  courts  of 
arbitration.  In  order  to  make  the  necessary  arrangements  for  these, 
resort  to  diplomacy  or  negotiation  is,  however,  absolutely  necessary. 

The  principle  of  irresponsibility  has  been  incorporated  in  a  number 
of  treaties  between  South  American  and  European  states  with  each 
other.  It  was  incorporated  in  the  resolutions  of  the  Pan-American 
Congress  which  met  at  Washington  in  1889  and  in  the  Constitution  of 
Venezuela  adopted  in  1893.  See  report  presented  by  M.  Bnisa  to  the 
Institut  de  Droit  International  for  1898  in  Annuaire,  p.  121 ;  article  by 
M.  de  Bar  in  Revue  de  Droit  International  for  1899,  t  29,  p.  469,  and 
Pradier-Fod^r6,  I,  §  205,  p.  347. 

"Sec  "Blue  Book"  on  Venezuela,  No.  108,  pp.  126-129,  for  a  list 
of  these  seizures. 

^Ihid,,  No.  no,  p.  129,  and  No.  122,  p.  13a 
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rdative  to  the  "Ban  Righ"  question.**  This  position  was 
maintained  by  Venezuela  in  spite  of  another  communication 
from  Great  Britain.  This  attitude  on  the  part  of  Venezuela 
finally  led  to  the  ultimatum  of  December  7,  1902.  In  this 
ultimatum  the  British  government  demanded  of  the  Vene- 
zuelan government  that  it  recognize  in  principle  the  justice 
of  all  well-founded  claims.  These  are  to  include  those  of  the 
bondholders  and  the  civil  war  claims,  as  well  as  the  shipping 
claims  and  those  which  had  arisen  in  consequence  of  the 
maltreatment  or  false  imprisonment  of  British  subjects.  In 
these  last-named  cases  immediate  pa)rment  was  demanded ; 
but  in  respect  to  other  classes  of  claims,  the  British  govern- 
ment announced  that  it  was  willing  to  accept  the  decisions 
of  a  mixed  commission  as  to  the  amount  and  security  for 
payment.** 

The  memorandum  prepared  by  the  Imperial  Chancellor 
on  the  subject  of  Germany's  claims  against  Venezuela,** 
states  that  "as  the  result  of  numerous  applications  the  Vene- 
zuelan government  issued  a  decree  on  January  24,  1901,  by 
which  a  commission  consisting  solely  of  Venezuelan  officials 
was  to  decide  upon  all  claims."  That  decree,  he  says,  was 
unsatisfactory  because  (i)  all  claims  originating  before 
the  presidency  of  Senor  Castro  were  ignored ;  (2)  any  diplo- 
matic protest  was  precluded;  (3)  pa)rments  were  to  be  made 
with  bonds  of  a  new  revolutionary  loan,  which,  in  the  light 
of  previous  experiences,  would  evidently  be  almost  worth- 
less. All  attempts  to  get  the  decree  altered  failed,  and  the 
Imperial  government  refused  to  recognize  it.  Similar  dec- 
larations were  made  by  the  governments  of  Great  Britain, 
the  United  States,  Italy,  Spain,  and  the  Netherlands.  "But 
as  Venezuela  insisted  that  foreigners  could  not  be  treated 
differently  from  Venezuelan  subjects,  and  that  the  claims 
must  be  considered  as  coming  within  the  scope  of  internal 


'Ibid.,  No.  123,  pp.  131^14/0, 

Tor  the  text  of  the  ultimatuin  and  a  very  amusing  reply,  see  the 
Far.  "Blue  Book,"  cited  above,  No.  217,  pp.  187-1891 

•See  London  Times  (weekly  edition)  for  December  12,  1902.  Ct 
Communication,  dated  December  7,  ig02,  of  Von  Pilgrim-Baltazzi, 
German  Charge  d'Affaires  to  German  Minister  of  Foreign  Affairs  in 
New  York  Times  for  December  14,  1902. 
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affairs,  the  Imperial  government  examined  the  German 
claims  itself,  and,  so  far  as  they  appeared  well-founded, 
made  the  Venezuelan  government  responsible  for  them." 
Venezuela  finally  declined  all  further  discussion,  claiming 
that  the  settlement  of  foreign  war  claims  by  diplomatic 
means  was  out  of  the  question.  "That,"  the  chancellor  ex- 
claims, "is  not  in  accordance  with  international  law." 

As  a  result  of  this  attitude  on  the  part  of  the  Venezuelan 
government,  "and  as  in  the  last  civil  war  Germans  had  been 
treated  by  the  Venezuelan  government  troops  with  especial 
violence,"  the  Imperial  Charge  d' Affaires  at  Caracas  handed 
to  the  Venezuelan  government  on  December  7,  1902,  an 
ultimatum  demanding  the  immediate  payment  of  some 
1,700,000  bolivares  or  $340,000,  the  amount  of  the  civil  war 
claims  of  Germany  up  to  the  year  1900.  To  these  were 
added  the  claims  of  German  firms  for  the  building  of  a 
slaughter-house  at  Caracas  and  those  of  the  German  Great 
Venezuelan  Railroad  Company,  as  well  as  a  demand  for  the 
fixing  and  guaranteeing  of  the  amotmt  of  the  claims  arising 
out  of  the  recent  civil  war. 

It  will  thus  be  seen  that  Venezuela,  acting  in  accordance 
with  the  Calvo  doctrine  which  she  appears  to  have  incor- 
porated in  her  own  constitution  and  laws,^^  insisted  upon 
an  ex  parte  settlement  of  the  claims  of  the  allies  by  her  own 
authorities.  She  refused  even  to  discuss  the  complaints  of 
Great  Britain  until  her  own  grievances  relative  to  the  "Ban 
Righ"  question  and  the  conduct  of  the  British  colonial 
authorities  at  Trinidad  had  been  settled.  In  the  absence 
of  complete  and  definite  knowledge  respecting  the  char- 
acter and  degree  of  guilt  of  the  British  government  and  its 
agents  in  these  matters,  it  is  impossible  to  say  whether  the 


*  See  the  Constitution  of  1893.  Article  II  of  the  new  law  bearing  on 
the  rights  of  foreigners  submitted  to  the  Venezuelan  Congress  by 
President  Castro  in  March,  190a,  declares  that  "foreigners  shall  have 
no  right  to  resort  to  the  diplomatic  channel,  except  when  having  ex- 
hausted all  legal  means  before  the  con4>etent  authorities,  it  dearly 
appears  that  there  is  a  denial  of  justice  or  notorious  injustice."  This 
law  seems  to  make  concessions  which  Calvo  himself  was  not  prepared 
to  make.  For  the  text  of  this  law,  see  Cwrtnt  History  for  June*  1902, 
Vol.  XII,  p.  3x6. 
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Venezuelan  government  was  justified  in  refusing  reparation 
for  its  attacks  on  the  liberty  and  property  of  British  subjects ; 
but  it  would  seem  that  such  a  high-handed  act  as  the  seizure 
of  a  British  vessel  on  the  high  seas  demanded  at  least  some 
explanation,  if  not  a  full  and  prompt  apology  and  repara- 
tion. Her  method  of  dealing  with  the  German  claims,  how- 
ever ill-founded  these  may  have  been,  was  also  extremely 
objectionable  from  the  point  of  view  of  international  law 
and  diplomacy. 

Under  these  circumstances  (assuming  the  facts  to  be  as 
stated  in  the  official  reports),  the  allies  seem  to  have  been 
legally  justified  in  resorting  to  coercive  measures  for  the 
purpose  of  securing  at  least  the  proper  consideration  of  their 
claims.  The  method  adopted  was  that  of  reprisals.  They 
agreed  in  the  first  place  to  seize  the  gunboats  of  the  Vene- 
zuelan navy,  and  then  to  establish  a  "pacific"  blockade  of 
certain  Venezuelan  ports. 

This  method  was  open  to  no  serious  objection.  Reprisals 
have  long  been  a  recognized  mode  of  obtaining  repara- 
tion in  cases  of  an  evident  denial  or  an  unreasonable  delay 
of  justice^^  after  all  other  means  of  obtaining  redress  have 
been  exhausted.  They  consist  in  the  forcible  seizure  and 
sequestration  of  goods  belonging  to  the  offending  state  or 
its  subjects,  and  holding  them  until  a  satisfactory  reparation 
is  made  for  the  alleged  injury.  The  alternative  is  war, 
from  which  reprisals  differ  only  in  degree  and  extent  of 
violence  used  and  in  the  consequences  of  such  acts  of  vio- 
lence upon  both  belligerent  and  third  powers.*®  Reprisals 
may  be  exercised  in  many  ways,  and  they  vary  in  the  ex- 
tent and  degree  of  violence  employed,  from  the  seizure  of  a 
few  merchant  or  war  vessels  belonging  to  the  offending 
state  or  the  "pacific"  blockade  of  a  few  ports  to  the  tem- 
porary occupation  of  a  portion  of  its  territory.  It  is  par- 
ticularly to  be  noted  that  "these  measures  imply  a  temporary 
sequestration,  as  opposed  to  confiscation  or  destruction  of 

"For  the  classic  passage  on  reprisals,  see  Vattel,  Book  II,  Chap.  18, 

p.  34^ 

*  So,  for  example,  there  is  no  obligation  of  neutrality  on  the  part  of 
third  powers,  and  a  treaty  of  peace  is  unnecessary  on  the  part  of  the 
belligerents. 
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the  property  taken,"**  and  that  property  thus  taken  should 
be  restored  after  reparation  has  been  made.  "The  objection 
sometimes  made  to  reprisals,  that  they  are  applicable  only 
to  the  weaker  Powers,  since  a  strong  Power  would  at  once 
treat  them  as  acts  of  war,  is  indeed  the  strongest  recom- 
mendation of  this  mode  of  obtaining  redress.  To  localize 
hostile  pressure  as  far  as  possible,  and  to  give  it  such  a  char- 
acter as  shall  restrict  its  incidence  to  the  peccant  state,  is 
surely  in  the  interest  of  the  general  good."'® 

A  favorite  form  of  reprisal  has  in  recent  times  been  that 
of  pacific  blockade.  It  consists  in  the  so-called  "pacific"  or 
"peaceful"  blockade  of  a  portion  or  the  whole  of  the  coast 
of  the  offending  state.  Authorities  on  international  law 
are  divided'^  in  their  opinions  as  to  the  legality,  justice  and 
real  character  of  pacific  blockades;  but  there  have  been 
at  least  a  dozen  instances'*  of  its  application  since  the  date 
of  its  first  appearance  in  1827,  and  they  form  a  part  at  least 
of  the  practice,  if  not  of  the  theory,  of  international  law. 
It  should,  however,  be  observed  that  neutrals  or  third  states 
need  not  recognize  them  as  binding  upon  themselves,  in 
which  case  it  must  be  admitted  that  they  may  remain  largely 
ineffective.'' 


"  T.  E.  Holland  in  a  letter  to  the  London  Times  (see  weekly  edition) 
for  December  26,  1902. 

"'See  Holland,  cited  above. 

"^As  more  or  less  in  favor  of  pacific  blockade,  we  may  cite  Fiore^ 
Rolin-Jacquemyns,  Fradier-Fodere,  Heffter,  Calvo,  Couchy,  Percls, 
Bulmerincq  and  Lawrence;  as  opposed  Hautefeuille,  Pistoye,  et  Du- 
verdy,  Fauchille,  Geffcken,  Bluntschli,  De  Martens,  Hall  and  Woolsey. 

On  the  one  side  it  is  urged  that  pacific  blockades  are  humane,  that  they 
limit  or  localize  the  area  and  violence  of  the  struggle,  that  they  do  not 
necessarily  lead  to  war,  and  that,  whether  we  like  them  or  not,  they 
have  been  introduced  into  the  practice  of  the  law  of  nations.  On  the 
other  hand,  it  is  urged  that  they  are  based  upon  the  dictates  of  interest 
rather  than  upon  those  of  humanity,  that  they  are  only  resorted  to  by 
stronger  against  weaker  nations,  that  they  are  apt  to  lead  to  war,  and 
that  they  impose  onerous  duties  upon  third  powers  or,  if  not  enforced 
against  these,  are  illusory  and  ineffective. 

"  For  a  list,  see  Calvo,  III,  liv.  19,  §  6,  pp.  534  ff. 

"'The  pacific  blockade  of  the  coast  of  Greece  in  1886  was  a  model 
in  this  respect  Only  the  Greek  flag  was  excluded.  The  pacific  block- 
ade of  Crete  in  1897  unfortunately  marked  a  return  to  the  older  and 
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As  has  been  said,  no  sound  objection  can  possibly  be 
made  either  against  the  method  of  reprisals  in  general  or 
against  the  specific  forms  of  reprisal  adopted  by  the  allies, 
viz:  the  seizure  and  sequestration  of  the  Venezuelan  gun- 
boats and  the  ''pacific^'  blockade  of  certain  portions  of  the 
Venezuelan  coast.  But  no  sooner  had  the  small  and  insignifi- 
cant Venezuelan  navy  been  seized  than  its  German  captors 
were  guilty  of  an  act  which  amounted  to  an  act  of  war  and 
which  was  a  distinct  violation  of  the  law  of  reprisal,  viz: 
the  sinking  of  several  Venezuelan  gunboats.'*  This  act  of 
warfare  was  soon  followed  by  the  bombardment  of  Puerto 
Cabello  under  circtunstances  which  could  hardly  be  justified 
even  during  war.'* 

It  is  therefore  scarcely  a  matter  for  surprise  that  Premier 
Balfour  should  have  admitted  to  Parliament  on  December 

wholly  indefensible  practice  of  interfering  with  the  commerce  of  third 
states.    Sec  Lawrence,  Principles  of  International  Law,  App.  IV. 

The  view  taken  above  is  in  accordance  with  the  position  of  the 
United  States  and,  we  believe,  is  in  agreement  with  the  usual  practice  of 
Great  Britain  as  well,  although  Germany  apparently  assumes  a  different 
attitude  towards  third  powers.  Th^  instructions  to  naval  officers, 
issued  by  the  British  Admiralty  (see  Par.  "Blue  Book,"  No.  183,  pp. 
170- 171),  on  December  11,  1902,  show,  however,  that  Great  Britain 
intended  to  follow  the  German  view  in  this  instance.  The  blockade  is 
to  be  enforced  against  third  powers  as  well  as  against  Venezuela.  The 
United  States  showed  her  attitude  by  refusing  to  recognize  it  Our 
view  has  the  saction  of  the  Institut  de  Droit  International,  which,  after 
having  declared  against  pacific  blockades  in  1874,  declared  itself  in 
1887  in  favor  of  permitting  them  under  the  following  conditions:  (i) 
that  "vessels  with  a  foreign  flag  may  be  permitted  to  enter  freely  in 
spite  of  the  blockade;  (2}  the  pacific  blockade  must  be  officially  de- 
dared  and  notified,  and  maintained  by  a  sufficient  force;  (3)  the 
vessels  of  the  blockaded  power  which  does  not  respect  such  a  blockade 
may  be  sequestered.  The  blockade  being  ended,  they  should  be  restored 
together  with  their  cargoes  to  their  owners  without  having  been  injured 
in  any  respect"  See  Annwnre  de  VInstitut  de  Droit  International, 
X887-8B,  pp.  300-301. 

"^In  German  official  circles  this  act  was  explained  on  the  following 
contradictory  grounds:  (i)  that  the  vessels  were  old  and  unseaworthy; 
(2}  that  it  was  necessary  in  order  to  prevent  them  from  falling  into 
the  hands  of  the  enemy. 

"This  bombardment  was  due  to  an  insult  to  the  British  flag  by  a 
mob.  The  Venezuelan  government  seems  to  have  been  given  insuffi- 
cient time  for  the  requisite  apology  or  reparation. 
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17  that  these  were  not  methods  of  peaceful  coercion,  but 
acts  of  war.'*  There  followed  the  official  declaration  of 
a  war  blockade  on  December  20.  The  seizure  of  the  Vene- 
zuelan navy  and  the  pacific  blockade  of  the  Venezuelan  ports, 
intended  as  mere  acts  of  reprisal,  had,  owing  to  the  hasty 
and  ill-considered  acts  of  the  allies,  more  especially  of  Ger- 
many, ripened  into  actual  war,  and  this,  after  overtures  for 
peace  had  been  made  and  Venezuela  had  practically  sur- 
rendered to  the  Allied  Powers. 

Another  incident  of  the  war  which  has  attracted  much 
adverse  criticism  was  the  shelling  of  the  fort  of  San  Carlos 
by  the  "Panther"  and  several  other  German  warships  on 
January  21  and  22,  1903,  in  which  a  number  of  non-com- 
batants as  well  as  soldiers  were  killed  and  wounded.  This 
bombardment  was  made  while  negotiations  were  pending 
and  it  was  variously  explained  by  German  officials  and  com- 
manders as  due  to  a  desire  on  their  part  to  make  the  block- 
ade more  effective  by  seeking  to  prevent  the  importation  of 
contraband,  more  particularly  of  coffee,  into  Venezuela  tna 
Colombia,  and  to  chastise  the  insolence  of  the  Venezuelans 
and  their  exaltation  over  the  affair  of  January  17,  when 
the  "Panther"  was  successfully  turned  back  after  a  vain 
attempt  to  enter  Lake  Maracaibo.'^ 

We  have  here  a  bundle  of  contradictions  as  to  the 
facts,  but  the  vital  facts  in  the  controversy,  viz :  that  it  was 
the  movements  of  the  "Panther"  which  provoked  the  fort 
of  San  Carlos  to  action,  and  that  the  bombardment  was 
instituted  during  a  critical  period  in  the  conduct  of  negotia- 
tions, are  well  established.  These  movements  the  "Pan- 
ther" had  a  distinct  legal  right  to  make,  from  whatever 
motive,  under  the  laws  of  warfare;  but  they  constituted  an 
advance  into  the  enemy's  country  during  a  period  in  which 

**■  It  is,  however,  to  be  regretted  that  the  Prime  Minister  allowed  him- 
self to  be  drawn  into  a  declaration  against  the  validity  of  pacific 
blockades. 

''There  are  also  conflicting  statements  as  to  the  original  motive  of 
the  "Panther"  in  entering  the  lake.  By  some  she  is  said  to  have 
entered  for  the  purpose  of  seeking  refuge  from  a  storm;  by  others 
in  order  to  attack  a  Venezuelan  gunboat  The  true  reason  is  probably 
that  given  by  German  officials,  viz :  that  she  was  engaged  in  an  attempt 
to  make  the  blockade  more  effective. 
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hostilities  should  have  been  suspended,  «.  e.,  pending  the 
conduct  of  negotiations,  although  no  truce  had  formally 
been  declared. 

Another  interesting  and,  as  it  seems,  an  altogether 
novel  feature  in  this  controversy  is  the  claim  to  preferential 
treatment  made  by  the  allies  over  against  the  states,  notably 
France,  which  had  effected  settlements  with  Venezuela  with- 
out resorting  to  coercion.  Such  preferential  treatment, 
while  perhaps  not  directly  contrary  to  international  law, 
would  undoubtedly,  as  Minister  Bowen  is  reported  to  have 
intimated  to  the  allies,  be  oflfensive  to  modem  civilization 
and  contrary  to  modem  conceptions  of  international  mo- 
rality. It  would  be  an  incentive  to  forcible  and  warlike 
methods  of  coercion  in  the  collection  of  debts,  rather  than 
to  a  peaceful  settlement  of  claims  of  this  character.**  We 
await  the  decision  of  the  Hague  Tribunal  on  this  point  with 
the  utmost  confidence  in  its  wisdom  and  impartial  judgment. 

Amos  S.  Hershey. 


"  It  has,  however,  been  urged  on  the  other  side  that  ''these  creditors 
of  Venezuela,  who,  having  taken  no  part  in  the  heat  and  burden  of 
the  day,  desire  to  share  equally  with  those  who  have  spent  treasure 
and  perhaps  blood,  in  reducing  President  Castro  to  order"  should 
not  participate  in  the  division  of  the  fruits  of  conquest.  London  Times 
(weekly  edition)    for  February  6,  1903. 

The  case  seems  to  be  somewhat  analogous  to  proceedings  in  invol- 
untary bankruptcy.  In  such  a  case  the  creditors  who  have  instituted 
legal  proceedings  are  not  preferred  to  those  who  enter  their  claims 
afterwards.    All  stand  upon  an  equal  footing  before  the  law. 


EX  PACTO  ACTIO  NON  NASCITUR. 

Ex  nudo  pacto  inter  ewes  Romanos  actio  uon  nascitur. — Paul.  SenL 
Nuda  pactio  obligationem  non  parit. — ^Ulp.  in  Dig.  2,  14,  7,  4. 

The  history  of  this  rule  is  the  history  of  Roman  contracts. 
Yet  a  few  of  the  salient  points  in  the  story  may  be  summarily 
sketched,  for  through  them  runs  an  interesting  development 
of  law  parallel  to  that  affecting  the  rule  that  the  slave  had 
no  personality/  the  rule  that  a  wife  held  toward  husband  the 
legal  relation  of  daughter,*  and  to  the  development  of  the 
informal  modes  of  acquiring  property  as  equal  to  the  formal 
modes. 

The  modem  civilian  sees  no  line  of  cleavage  between 
pact,  or  convention,  and  contract;  for  the  former,  speaking 
generally,  is  sanctioned  by  an  action  at  law.  The  meeting 
of  the  minds  of  the  parties  imposes  the  obligation.  But 
the  law  of  Rome  had  a  very  different  theory.  We  cite  the 
last  two  of  the  great  classical  jurists.  Ulpian  sajrs:  "A 
simple  pact  creates  no  obligation."  Paul  says:  "No  right 
of  action  at  law  arises  from  a  mere  pact."  Ample  testimony 
to  show  that  the  Roman  rule,  that  a  mere  convention  could 
not  create  an  obligation,  ground  an  action,  was  never  abro- 
gated.   How,  then,  was  it  treated? 

The  Roman  theory  held  that  for  a  convention  to  become 
binding  in  law  it  must  be  clothed  with  such  a  juristic  form 
as  would  transform  it  into  a  contract,  would  sanction  it  by 
an  action  at  law.  The  early  law  contained  enough  such 
juristic  forms  to  show  a  pretty  complete  system.  Even  the 
extant  fragments  of  the  Twelve  Tables  mention*  an  old 
contract  "with  the  bronze  and  the  scales,"  the  nexum,  show- 
ing the  quaint  formalities  of  the  sjrmbolical  sale  for  "spot 
cash,"  with  its  "scale  bearer"  and  the  five  witnesses.     So 

*  Sec  the  writer's  paper  on  Freedom  and  Slavery  in  Roman  Law,  Am. 
Law  Register,  Vol.  40  (N.  S.),  No.  11,  page  637  ff. 

*See  the  writer's  paper  on  Some  Viewpoints  of  Roman  Law,  etc. 
Am.  Law  Register,  Vol.  41  (N.  S.),  No.  2,  page  98. 

*  Cum  nexum  faciet  mancipiumque,  uti  lingua  nuncupassit  ita  ius  esia. 
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long  as  the  nexum  involved  an  actual  weighing  out  of  un- 
coined metal,  it  could,  of  course,  be  used  for  loan  contracts 
only,  but  after  it  became  a  mere  symbol  any  obligation  to 
pay  a  sum  could  be  created  by  it  whatever  the  cause  was  for 
entering  into  it.  Cicero  tells  us*  that  the  Twelve  Tables 
had  a  formal  contract  using  the  religious  form — ^the  oath, 
the  sponsio.  Probably  this  was  the  origin  of  the  best  known 
of  the  formal  contracts,  which  one  might  almost  call  the 
"specialty"  of  the  classical  law,  namely  the  contract  by 
dialogue,  oral  question  and  congruent  answer,  the  "verbal" 
contract  or  stipulatio.  This  form  was  capable  of  extension 
to  all  possible  promises.  Further,  we  find  a  formal  written 
contract,  Uteris,  which  must  be  entered  in  an  account  book 
by  the  creditor  with  the  debtor's  consent. 

The  commoner  agreements  of  Romans  in  the  early  state 
could  be  made  binding  by  setting  them  in  such  juristic 
forms.  But  the  simple  meeting  of  minds  had  absolutely  no 
juristic  significance.  Formalism  ruled  a  long  time  before 
the  dawn  of  the  conception  that  a  legal  obligation  could  be 
imposed  without  formalities — the  idea  of  an  informal  con- 
tract. 

So  long  a  sway  implies  certain  merits.  What  were  they? 
The  advantages  that  formalism  always  has — ^precision  and 
certainty.  The  time  elapsing  between  the  meeting  of  the 
minds  and  the  actual  formation  of  the  contract  permitted 
mature  reflection.  Again,  proof  in  early  Rome  being  drawn 
mainly  from  witnesses,  the  formality  would  grip  the  atten- 
tion of  the  witness,  and  stick  in  his  memory  better  than 
would  the  termination  of  an  often  long  and  confused  series 
of  proposals  and  counter  proposals.  Further,  the  judge  was 
freed  from  the  burden  of  interpretation.  Not  only  was  the 
question:  "Was  there  a  contract?"  comparatively  easy  to 
answer  by :  "Yes,  if  the  formality  was  gone  through,"  but 
the  question :  "What  was  the  content  of  the  contract  ?"  did 
not  turn  on  subtle  interpretation  or  variable  considerations 
of  equity  but  on  patent  and  substantial  facts.  The  contract 
itself  clearly  stated  the  object  thereof.  Judge  or  juror 
could  not  remake  it,  add  to  it,  or  subtract  from  it.  Inter- 
pretation being  strict,  both  parties  to  the  contract  knew  pre- 

•Cic  De  Off.  3,  31,  III. 
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dsely^ — ^the  creditor,  what  he  would  obtain;  the  debtor, 
what  he  must  perform. 

These  merits,  however,  involved  correlative  disadvan- 
tSLges.    A  formality  always  implies  hindrance — the  time  re- 
quired for  it, — interference  with  other  business.    Further- 
more, strictness  itself  of  interpretation  might  prejudice  the 
interests  of  a  party.    The  creditor  could  demand  only  what 
had  expressly  been  promised,  and  had  no  recourse  if  debtor 
delayed  execution,  or  showed  bad  faith.    Take  a  case^  on  a 
stipulatio  to  g^ve  the  slave  A.    A.  dies  through  neglect  of 
promissor.    Decision,  no  recourse.*    For  the  creditor  should 
have  required  the  debtor  to  promise  the  necessary  care.    So 
the  creditor  who  failed  to  insert  a  forfeit  could  get  no  dam- 
ages for  delay  in  execution.     The.  debtor,  too,  was  not 
allowed  to  plead  error,  deceit,  or  constraint    However,  in 
an  early  stage  of  civilization,  these  disadvantages  would 
hardly  be  perceived.     For  contracts  were  infrequent  acts 
for  which  both  parties  had  time  fully  to  prepare  tiie  minds, 
and  the  legal  conscience  probably  had  not  developed  suffi- 
ciently to  be  revolted  by  sporadic  cases  of  inequity. 

Rome  and  Roman  civilization  grew.  Business  as  it  grew 
found  this  system  cramping,  and  opened  the  eyes  of  the 
law  to  its  demerits.  Transactions  became  so  numerous  that 
speed  was  essential.  This  loss  of  time  was  unendurable. 
The  citizen  traveling  in  a  far  off  comer  of  the  world-state, 
or  fighting  her  battles,  could  not  come  home  to  go  through 
the  ancient  Roman  form.  Must  the  business  wait  till  Aulas 
of  Rome  and  Numerius  of  Syracuse  can  get  together  and  go 
through  the  oral  dialogue?  And,  as  court  calendars  filled 
with  contract  cases,  the  public  conscience,  too,  awoke  to  the 
injustice  in  a  system  under  which  one  party  had  no  remedy 
for  the  fraud  or  inhumanity  of  the  other. 

Such  considerations  led  during  the  last  years  of  the  Re- 
public and  under  the  Empire,  to  a  change  in  the  spirit  of  the 
law.  This  change  showed  itself  sometimes  in  less  strict 
interpretation,  sometimes  in  less  strict  formalities.  The 
rigors  of  interpretation  equity  also  remedied  in  a  measure, 
for  the  praetor  introduced  remedies  to  meet  the  mischiefs 

•D.  45.  h  9h  pr. 

^Ad  dandum,  non  faciendum  Unefur.    Loc  cit 
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of  fraud  and  violence.  Such  considerations  also  led  to  the 
creation  of  new  contracts  that  were  not  formal,  some  of 
them  being  of  strict  interpretation,  others  not  of  strict  law. 
These  contracts  were  the  "real''  contracts,  and  the  "con- 
sensual" contracts. 

The  earliest  of  the  "real**  contracts  was  the  "loan  for  con- 
sumption," mutuum.  In  this  A.  lends  to  B.  a  "consumable," 
say  money,  B.  to  return  an  equal  amount  of  like  quality. 
Originally  such  a  loan  would  have  required  to  make  a  legal 
contract  the  secular  formality  "with  bronze  and  scales," 
called  nexum,  or  the  religious  formality  in  which  B.  took 
an  oath,  the  sponsio.  In  later  days  the  parties  would  have 
gone  through  the  oral  verbal  formality,  stipulaiio,  in  which 
A.  asked :  "Do  you  sacredly  promise, — spondesnef*'  and  B. 
replied :  "I  do,—spondeo/'  Or  the  "literal"  contract.  Uteris, 
would  have  been  inscribed  by  A.  with  B/s  consent  in  A.*s 
ledger.  Still  later  the  rule — ^very  significant  in  the  history 
of  law — obtained  that,  in  default  of  the  completion  of  the 
formality  the  mere  delivery  of  the  consumables^  created 
the  contract  called  mutuum,  gave  the  right  to  bring  an  action 
at  law. 

Mutuum,  or  loan  for  consumption,  was  the  earliest  of  the 
"real"  contracts.  The  law  developed  three  other  "real" 
contracts  that  are  well  known:  the  loan  for  use  (comma- 
datum),  the  contract  of  deposit  (depositum)  and  pawn 
ipignus).  But  an  older  contract  for  obtaining  the  same 
results  as  these  three  should  be  mentioned,  the  contract  of 
trust  {Aducia),  for  through  it  the  three  received  their  be- 
ginnings. 

The  contract  of  trust  was  certainly  used  to  give  security 
for  pa}rment  of  a  debt  and  with  regard  to  a  deposit  and 
probably  in  case  of  a  loan  for  use.  The  mode  was  as  follows : 
A.  alienates  the  object  to  B.  B.  then  enters  into  a  pact  or 
convention  to  alienate  the  same  object  to  A.  at  a  stated  time 
or  place — in  case  of  deposit,  upon  the  demand  of  A. ;  in  case 
of  pledge  for  security,  upon  the  payment  of  the  principal 
debt.  In  all  these  cases  the  convention  to  return  was  called 
a  pact  of  trust  (pactum  Hduciae).  Business  had  tm- 
doubtedly  used  it  when  the  only  sanction  was  moral,  the 

^Res  quae  primo  usu  consumuniur,  as,  #.  g.,  wine  oil,  floor,  money. 
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Mes  of  the  recipient,  long  before  the  law  would  enforce  it. 
Later  an  action  at  law  was  allowed  to  one  who  had  alienated 
under  a  pact  of  trust,  if  the  recipient  did  not  execute  the 
pact,  which  thus  became  virtually  a  contract. 

Yet  it  was  awkward  and  indeed  risky  to  loan  or  deposit 
by  the  process  of  first  divesting  oneself  of  the  property  right 
and  then  receiving  a  pact  for  the  return  of  the  property. 
Naturally,  it  seemed  simpler  to  divest  oneself  of  the  physical 
possession,  retaining  the  property  right  and  the  technical 
possession.  At  this  point  that  ever-recurring  phenomenon 
in  the  history  of  Roman  law  appears — the  equitable  reme- 
dies of  the  praetor.  This  "keeper  of  the  people's  conscience"® 
had  developed  a  series  of  injunctions  (interdicta),  which 
protected  mere  possession.  Under  the  contract  of  trust  the 
property  right  had  passed  over;  now  the  property  right  is 
held  and  temporary  possession  is  turned  over  to  one  who 
enters  into  a  convention  to  return  the  possession.  Thus 
were  developed  the  new  pacts  of  loan,  deposit  and  pawn. 
Even  after  the  law  gave  an  action  to  enforce  the  contract 
of  trust,  it  refused  legal  remedies  in  the  case  of  these  new 
pacts.  Here  equity  came  in  again,  and  the  praetor  devised 
and  furnished  remedies  in  equity.  Equity,  as  so  commonly 
in  the  Roman  system,  but  blazed  the  path  for  the  civil  law, 
which  eventually,  in  the  last  years  of  the  Republic,  reached 
the  point  of  allowing  special  actions  called,  respectively, 
action  on  loan  for  use  (actio  commodati) ,  or  action  on 
deposit  (actio  depositi),  and  on  pawn  (actio  pigneraticia). 
At  that  moment  other  vital  exceptions  to  the  rule,  ex  pacto 
actio  non  nascitur,  had  arisen.  These  pacts  had  become 
contracts.  The  contract  of  trust  naturally  fell  out  of  use 
except  for  security  for  debt  where  it  had  certain  advantages. 
This  fact  explains  how  it  is  that  the  classical  jurists  name 
only  four  "real"  contracts  (arising,  they  say,  re,  "from  the 
thing,"  possession  of  which  is  given)  :  loan  for  consumption 
(mutuum),  loan  for  use  (commodatum) ,  deposit  (deposi- 
turn),  and  pawn  (pignus). 

It  was  probably  about  the  time  when  the  formulary  s)rs- 
tem  of  procedure  at  law  began  that  there  appeared  the  four 

*  See  the  writer's  paper  on  Justinian's  Redaction.  Am.  Law  Register, 
Vol.  40  (N.  S.),  No.  4,  page  199,  note. 
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contracts  that  are  called  consensual :  sale,  hire,  agency  and 
partnership.* 

Sale,  or,  as  the  Romans  called  it,  ^'purchase  and  sale'' 
{emptio</enditio) ,  is  the  contract  by  which  one  party  en- 
gages to  furnish  the  useful  and  permanent  possession  of  an 
object  while  the  other  party  engages  to  pay  in  return  a  cer- 
tain sum.  Under  the  ancient  formal  system,  to  accomplish 
these  two  objects  it  would  have  been  necessary  to  have  two 
separate  stipulationes,  or  verbal  contracts,  one  from  the 
vendor,  one  from  the  vendee,  each  becoming  in  turn  creditor 
and  debtor.  Under  the  new  system  the  vendor  had  as 
remedy  the  specific  action  on  sale  (actio  venditi)  and  the 
vendee  the  specific  action  on  purchase  (actio  empti),  and 
these  were  grounded  in  the  mere  consent,  or  meeting  of 
minds.  So  in  the  contract  of  "letting  and  hiring**  (locatio-- 
conductio),  under  which  the  mere  convention  of  one  party 
to  furnish  for  a  certain  time  the  enjoyment  of  the  thing, 
or  a  certain  amount  of  labor,  and  of  the  other  party  to  pay 
in  return  a  sum  of  money  grounded  the  respective  actions, 
on  letting  (actio  locati)  and  on  hiring  (actio  conducti).  So 
in  the  contract  of  agency  (fnandatum)  which,  on  account  of 
the  wide  difference  distinguishing  it  from  the  English 
agency,  it  were  wiser  to  call  "mandate,"  and  of  which  one 
may  say  tentatively  that  one  party  charges  the  other  who  is 
to  act  gratuitously :  in  this  convention  is  grounded  an  action 
on  mandate  (actio  ntandati).  And,  finally,  in  the  contract 
of  partnership  (societas),  under  which  the  simple  pact  to 
devote  something  in  common  to  a  lawful  aim  in  order  to 
obtain  therefrom  a  reciprocal  advantage,  grounded  for  each 
party  the  action  on  partnership  (pro  socio). 

What  now  are  the  main  differences  that  distinguish  from 
the  old  formal  contracts  these  pacts  that,  in  defiance  of  the 
rule  ex  pacto  actio  non  nascitur,  have  obtained  recognition 
in  Roman  law  as  imposing  legal  obligations,  as  themselves 
contracts, — namely,  the  "real"  and  the  "consensual"  con- 
tracts? Their  most  salient  difference  consists  in  the  fact 
that  they  are  not  formal.  Their  validity  does  not  depend 
on  the  condition  that  certain  formalities  shall  have  been 
carried  out.    Their  only  necessary  conditions  are  those  per- 

•Gai.  Inst.  3,  135  ff.    Just  Inst  3.  22,  pr.,  i. 
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taining  to  their  actual  substance,  conditions  derived  from 
their  economic  purpose,  from  that  publica  utilitas  by  virtue 
of  which  they  have  been  excepted  from  the  general  rule, 
ex  pacto  actio  non  nascitur, — raised  from  the  nothingness 
of  pacts  to  be  contracts.  Sale  binds  A.  and  B.  not  because 
they  have  gone  through  a  formality,  but  because  their  minds 
have  met  upon  the  thing  and  upon  the  price.  That  which 
renders  the  gratuitous  loan  for  consumption  (mutuum) 
actionable  is  not  a  formality  imposed  by  law,  but  the  hand- 
ing over  of  the  consumable  without  which  there  could  be 
no  loan. 

In  the  matter  of  interpretation,*®  too,  they  differ,  with 
the  exception  of  mutuum,  in  being  contracts  of  good  faith 
(bonae  Add),  or  free  interpretation.  In  construing  them 
the  juror  is  to  seek  behind  the  words  of  the  parties  their 
intent,  to  supplement  the  forgetfulness  of  the  creditor,  to 
protect  the  debtor  from  any  inequity  that  would  result 
from  the  letter  of  the  contract.  The  charge  of  the  magis- 
trate (formula,  given  in  advance  of  the  hearing  by  the 
jin-or  of  evidence)  prescribed  that  the  juror  (or  judge  of 
fact)  should  decide  what  was  justly  due  ^^ex  bona  Me" 
that  is,  gave  him  a  new  power  in  the  interpretation  of  the 
contract.  To  illustrate  from  cases :  The  vendor  of  a  slave 
under  the  consensual  contract  of  sale  was  required  not  only 
to  deliver  him  but  to  care  for  him  up  to  the  time  of  delivery; 
in  case  of  culpable  delay  in  execution  he  was  liable  for 
damages.  Per  contra  the  debtor  might  counter-plead  fraud 
(dolus),  or  constraint  (vis,  metus).  It  was  this  power, 
freedom  of  interpretation,  that  took  the  fetters  from  com- 
merce, facilitated  the  munerous,  complex,  speedy  transac- 
tions of  a  great  commercial  world-empire. 

Theory  has  attached  the  reason  for  gradually  developing 
this  power  of  the  judge  to  a  third  characteristic  which 
separates  the  informal  and  "bona  Ude"  contracts  from  the 
formal  contracts  and  the  mutuum.  The  latter  were  uni- 
lateral contracts,  that  is,  put  only  the  one  party  under  an 
obligation — ^made  one  of  the  parties  exclusively  a  creditor 
and  the  other  exclusively  a  debtor.  Only  one  party  was  put 
under  an  obligation  in  the  nexum,  the  stipulatio,  the  "literal" 

"  Gai.  Inst.  3,  137.    Just  Inst  3,  22,  3. 
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contract,  the  mutuum.  But  the  later  contracts  which  we 
have  considered  were  all  bilateral,  created  reciprocal  obli- 
gations, f .  e.,  made  each  party  at  the  same  time  both  creditor 
and  debtor.  Three  of  these  immediately  and  inevitably 
produce  such  reciprocal  obligations.  These  contracts  are 
sale,  hire  and  partnership.  The  others  do  not  immediately 
produce  other  obligations  than  to  return  the  object,  or  to 
execute  the  mandate.  But  they  may  later  create  the  recip- 
rocal obligation,  say  for  the  depositor  to  pay  the  depositee's 
expense  in  preserving  the  object,  or  for  the  principal  to  pay 
the  agent's  expenses.  And  actions  (called  actiones  conr 
trariae)  were  allowed  in  order  to  enforce  these  last  obliga- 
tions. Thereupon  these  contracts  became  also  bilateral. 
Theory  says  that  the  larger  powers  of  interpretation  were 
given  the  judge,  and  the  contracts  made  botuie  Adei  because 
of  the  need  of  putting  the  judge  in  a  position  to  appreciate 
the  whole  of  the  contract,  weigh  reciprocal  obligations,  and 
allow  the  just  compensatio. 

At  any  rate  the  contracts  we  have  mentioned  constitute 
the  system  that  Gains  and  Justinian  have  in  mind  in  the 
well-known  p^sages  (G.  3,  89.  J.  3,  13,  2.)  stating  that 
contracts  arise  re,  verbis,  Uteris,  and  consensu.  But  it  would 
be  a  serious  error  to  conclude  tfiat  there  developed  no  other 
exceptions  than  the  "real"  and  the  "consensual"  contracts 
to  the  rule  ex  pacto  actio  non  nascitur. 

Imperial  law  recognized  other  exceptions — now  under  the 
name  of  contracts,  now  under  other  names. 

The  jurist  Labeo  at  the  very  beginning  of  the  Empire, 
when  dealing  with  a  case  somewhat  as  follows:  A.  had 
goods  on  B.'s  boat,  B.  sells  the  goods  and  defaults,  and  the 
circumstances  fail  to  show  whether  the  contract  is  one  of 
hire  of  the  boat  or  of  letting  the  service  of  the  shipmaster, 
— took  an  advanced  step  in  deciding  that  in  such  a  case  the 
bilateral  pact,  accompanied  by  execution  by  one  party,  en- 
titled to  a  remedy.  From  this  beginning  gradually  devel- 
oped the  general  rule  that  bilateral  pacts  not  already  named 
(nominatae)  as  contracts,  and  accompanied  by  execution 
by  one  party  would  ground  an  action  to  compel  execution 
ly  the  other  party  (actio  praescriptis  verbis,  in  which  the 
magistrate  in  his  charge  detailed  the  special  circumstances 
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and  turned  the  case  over  to  the  jury).  Such  pacts  formed 
a  further  exception  to  the  rule,  ex  pacto  actio  non  nascitur, 
and  were  called  contracts  innominate  (without  name). 
Other  exceptions  of  a  bilateral  nature  were  Zeno's  em- 
phyteusis, a  special  contract  for  lease  in  perpetuity,  and 
Justinian's  pact  of  compromise  (to  compromise  a  case  out 
of  court). 

Again,  an  interesting  development  arises  from  the  equity 
of  the  praetor, — indeed  is  but  a  continuance  of  the  function 
in  equity  he  had  shown  in  developing  the  commodatum,  de- 
positum  and  pignus — ^namely,  the  so-called  praetorian  pacts 
(pacta  praetoria) .  For  their  development  he  used  the  equity 
action  called  actio  in  factum.  Such  further  exceptions  to 
the  rule,  ex  pacto  actio  non  nascitur,  included  the  peculiar 
pacts  regarding  effects  of  travelers  taken  in  charge  by  com- 
mon carriers  (shipmasters,  receptum  nautarum),  and  inn- 
keepers (receptum  cauponum),  and  the  pact  of  a  banker  to 
pay  another's  debt  (receptum  argentarii),  and  a  pact  (made 
to  obtain  delay)  to  pay  a  debt  (already  due)  by  a  certain 
date  (pactum  de  pecunia  constituta).  It  must  not  be  for- 
gotten that  by  Hadrian's  legislation  all  the  contents  of  the 
praetor's  edict,  including  the  praetorian  pacts,  so-called,  be- 
came statute  law.  But  further  yet  imperial  law  sanctioned 
by  actions  the  pact  of  gift  (donatio)  and  the  pact  to  furnish 
a  dowry  (dos),  which  conventions,  though  called  "legal'* 
pacts  (pacta  legitima),  were  therefore  exceptions  to  the 
rule,  that  is,  were  genuine  contracts. 

To  sum  up,  the  extent  of  the  rule  ex  pacto  actio  non  nasci- 
tur  has  been  immensely  delimited  by  the  exceptions  real, 
consensual,  and  innominate  contracts,  praetorian  and  "legal" 
pacts.  But  in  the  Roman  system  the  rule  was  never  abro- 
gated. Its  expression  is  but  slightly  changed  by  the  in- 
sertion of  the  adjective  "mere,"  or  "non-legalized."  It  reads 
now :  ex  nudo  pacto  actio  non  nascitur.  Even  under  Jus- 
tinian the  only  remaining  formal  contract,  stipulatio,  must 
be  used  to  make  binding  conventions  that  fell  outside  these 
exceptions.  Among  such  were  all  bilateral  conventions  not 
falling  within  the  consensual  contracts  (such  were,  e.  g., 
exchange  and  division),  in  case  there  had  been  no  execution 
by  one  party,  and  all  unilateral  pacts  that  were  not  "real" 
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contracts,  or  praetorian,  or  "legal"  pacts  (such,  e.  g.,  were 
pacts  to  open  a  credit,  a  unilateral  pact  to  sell,  or  pact  to 
buy)." 

Edgar  5*.  Shumway. 


*^BvLt  pacts  that  were  not  actionable  could  be  set  up  in  defence,  by 
way  of  couiiterplea. 

Following  as  I  have  in  the  main  Girard's  treatment,  I  have  not 
emphasized  the  influence  of  the  Jus  Gentium  with  its  development  of 
remedies  for  non-Romans;  and  the  subject  of  "Causa,"  with  its  his- 
torical relation  to  the  English  doctrine  of  ''Consideration/'  seemed  to 
me  to  demand  a  paper  by  itself.  As  suggesting  such  a  study  and  at 
the  same'  time  furnishing  the  distinction  of  a  case  on  the  rule  "ex 
pacio/'  etc.,  I  subjoin:  Just  Codex  2,  3,  10,  "nee  obesse  tibi  poterit, 
quod  did  solet,  ex  pacto  actionem  non  nasci  Tunc  enim  hoc  iure 
utimur  cum  pactum  nudum  est :  alioquin,  cum  pecunia  datur  et  aliquid 
de  reddenda  ea  convenit,  utilis  est  condictio."  A.  has  furnished  the 
groom  X.  a  dowry  for  M.,  X.'s  bride,  and  X.  has  entered  into  a  pact 
with  A.  to  return  the  dowry  if  the  marriage  terminate.  The  condi- 
tion has  arisen.  The  pact  is  not  "bare"  (nudum)  but  clothed  in  the 
"cousa/' — ^in  this  case,  of  course,  "consideration  executed  by  one  party." 


PROGRESS  OF  THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ATTORNEYS. 

The  general  employment  of  an  attorney  to  defend  a  case 
is  an  entire  contract,  and  if  he  withdraws  without  cause, 

Rigbtto  or  is  discharged  for  justifiable  reasons,  before 
GoapcoMtion  ^^^  contract  is  completed,  he  cannot  maintain 
an  action  for  the  value  of  his  services:  Supreme  Court  of 
California  in  Cahill  v.  Baird,  70  Pac.  1061.  See  also 
Holmes  v.  Evans,  129  N.  Y.  140.  In  Walsh  v.  Shumway, 
65  Ills.  471,  the  court  suggests  the  modification  that  the 
case  is  different  "where  an  attorney  has  been  retained  with- 
out a  specific  contract,"  but  no  such  restriction  is  made 
in  this  case  or  in  Moyers  v.  Graham,  15  Lea,  60. 


carriers. 

In  Illinois  Cent  /?.  Co.  v.  Harris,  32  Southern,  309,  the 

Supreme  Court  of  Mississippi  holds  that  where  a  round- 

TbrMsh       trip  ticket  is  sold,  good  only  for  one  day,  it  is 

'^^^^*  good  for  a  return  trip  on  the  only  train  return- 
ing that  day,  though  such  train  is  not  scheduled  to  stop  at 
the  station  of  purchase.    See  Head  v.  Railway  Co.,  79  Ga. 

358- 

A  railroad  company  sold  a  ticket  for  itself  and  as  agent 
of  a  connecting  line,  limiting  its  liability  for  any  injury  to 
umttstion  of  a  passenger  to  its  own  line.  The  Supreme 
"•*^"»*y  Court  of  South  Carolina  holds  in  Oliver  v. 
Columbia,  etc,  R.  Co.,  43  S.  E.  307,  that  it  was,  neverthe- 
less, responsible  to  a  passenger  for  an  injury  caused  by  neg- 
ligence on  a  track  of  a  connecting  line,  over  which  it  was 
accustomed  to  run  its  cars  for  a  short  distance  before  turn- 
ing them  over  to  the  connecting  line,  and  this  though  the 
conductor  moves  his  train  under  orders  from  the  connecting 
line. 
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CONFESSIONS. 

A  promise  that,  if  one  charged  with  a  crime  will  confess, 
he  will  be  protected  by  those  having  him  in  charge  against 
i«dacMi«at  ^^^  wrath  of  others  implicated  in  the  crime,  docs 
not  render  the  confession  inadmissible,  if  other- 
wise voluntary:  Supreme  Court  of  Alabama  in  Hunt  v. 
State,  33  Southern,  329.  "The  promise  which  will  render 
a  confession  involuntary,  in  the  eyes  of  the  law,  must  have 
relation  to  the  legal  consequences  of  the  offence  itself. 
.  .  .  The  mere  collateral  benefit  of  protection  from  the 
personal  violence  of  those  who  acted  with  him  in  the  com- 
mission of  the  crime  will  not  suffice." 


CONSTITUTIONAL  LAW. 

In  Kennedy  v.  Mayor  of  Pawtucket,  53  Atl.  317,  the 
Supreme  Court  of  Rhode  Island  holds  that  a  statute,  provid- 
nihmtiiin  of  i^g  ^or  the  appointment  of  commissioners  to 
UsUi^vo  divide  a  city  into  not  more  than  seven  wards, 
''■^•'  in  such  manner  as  to  secure,  as  nearly  as  may 
be,  an  equal  number  of  electors  in  each  ward,  having  regard 
to  the  number  of  inhabitants,  and  to  divide  the  wards  into  a 
convenient  number  of  voting  districts,  is  not  unconstitu- 
tional as  a  delegation  of  legislative  power;  the  acts  to  be 
done  by  the  commissioners  being  only  administrative  and 
ministerial.  See  City  of  Jacksonville  v.  UEngle,  20  Fla. 
344. 

In  Indiana  the  statute  law  prohibits  the  assignment  of 
wages  to  become  due  to  employes,  and  declares  invalid 
ArttgrTTTnt    ^luy  agreement  whereby  an  employer  is  relieved 
«ip«tw«      from  weekly  paying  to  his  employe  his  full 
^■"^        wages.     In   Internaiional   Text-Book   Co.   v. 
Weissinger,  65  N.  E.  521,  the  Supreme  Court  of  Indiana 
holds  that  in  view  of  the  importance  to  the  state  of  the  well- 
being  of  the  wage-earners  and  in  view  of  the  temptations 
to  sacrifice  future  earnings,  the  disability  imposed  by  the 
act  constitutes  a  lawful  exercise  of  the  police  power,  and  is 
not  in  violation  of  the  Constitution,  either  as  an  unreason- 
able restraint  upon  the  liberty  of  the  citizen,  or  as  a  depriva- 
tion of  property  without  due  process  of  law.    See  Railroad 
Co.  v.  Matthews,  174  U.  S.  96. 
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CONSTITUTIONAL  LAW  (Contintod). 

A  law  granting  a  pension  to  the  widow  of  a  policeman 
who  had  died  several  years  before  its  enactment  is  uncon- 

PfeBrioBs  stitutional  as  an  appropriation  of  money  to 
private  purposes :  People  v.  Partridge,  65  N.  ip. 
164.  See  also  the  recent  case  of  Mahon  v.  Board,  171 
N.  Y.  263,  63  N.  E.  1 107. 

In  Neas  v.  Borches,  71  S.  W.  50,  the  Supreme  Court  of 
Tennessee  holds  that  an  act  of  the  state  providing  special 
terms  for  sales  in  bulk  of  stocks  of  merchandise, 
*iriS!I^"  otherwise  than  in  the  ordinary  course  of  trade, 
and  declaring  that  such  sales  shall  be  deemed 
fraudulent  unless  the  parties  make  an  inventory  five  days 
before  the  sale,  and  the  purchaser  makes  diligent  inquiry  as 
to  creditors  of  the  seller,  and  gives  them  five  days'  notice 
of  the  sale,  stating  the  cost  price  and  the  price  to  be  paid, 
is  a  valid  regulation  of  such  business  and  not  unconstitu- 
tional as  class  legislation  or  as  depriving  persons  of  the  free- 
dom of  contract  guaranteed  under  the  interpretation  of  the 
Fourteenth  Amendment  to  the  Constitution.  One  judge 
dissents.  See  Third  Nat  Bank  v.  Divine  Grocery  Co.,  97 
Tenn.  611. 

Trespasses  on  the  property  rights  of  an  individual,  com- 
mitted by  public  officers  or  agents  professedly  acting  under 
Due  PracMs  authority  of  a  state  law,  but  which  are  not  only 
of  Law,  state  not  authorized  by  such  law,  but  by  a  fair  con- 

Ageadea  struction  of  it  are  prohibited,  cannot  be  imputed 
to  the  state  so  as  to  bring  them  within  the  constitutional  in- 
hibition to  deprive  persons  of  property  without  due  process 
of  law,  and  on  that  ground  to  confer  jurisdiction  on  a  fed- 
eral court  to  grant  relief:  U.  S.  Circuit  Court  (S.  D.  New 
York)  in  Huntington  v.  City  of  New  York,  118  Fed.  683. 
See  Chicago  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  166  U.  S. 
226. 

With  two  judges  dissenting,  the  New  York  Supreme 
Court  (Appellate  Division,  Fourth  Department)  holds  in 

Service  of     Goldie  V.  Goldie,  79  N.  Y.  Supp.  268,  that  an 

®""*'  order  to  show  why  one  should  not  be  punished 
for  contempt  for  failure  to  pay  alimony,  served  on  the  at- 
torney of  the  defendant,  is  void,  and  in  violation  of  the 
provisions  of  the  Constitution  of  the  United  States  declar- 
ing that  no  one  shall  be  deprived  of  liberty  or  property 
without  due  process  of  law.  See  McComb  v.  Weaver,  11 
Hun.  271. 
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CONSTITUTIONAL  LAW  (ConUnued). 

The  Georgia  Code  provides  in  general  that  where  goods 
are  shipped  over  the  lines  of  connecting  carriers  under  con- 
coapateory  tracts  whereby  the  first  carrier  is  liable  only  as 
oiviAff  cf  a  forwarder,  and  are  lost,  it  shall  be  the  duty  of 
taferawtiM  ^jjg  initial  or  connecting  carrier,  upon  applica- 
tion by  the  shipper,  "to  trace  said  freight  and  inform  said 
applicant  in  writing,  when,  where,  how  and  by  which 
carrier  said  freight  was  lost,  damaged  or  destroyed,  and  the 
names  of  the  parties  and  their  official  positions,  if  any,  by 
whom  the  truth  of  the  fact  set  out  in  said  information  can 
be  established.  If  the  carrier  to  which  application  is  made 
shall  fail  to  trace  said  freight,  and  give  said  information 
in  writing,  within  the  time  prescribed,  then  said  carrier  shall 
be  liable  for  the  value  of  the  freight  lost,  damaged  or 
destroyed,  in  the  same  manner,  and  to  the  same  extent  as  if 
said  loss,  damage,  or  destruction  occurred  on  its  line."  In 
Central  Ry.  Co.  of  Georgia  v.  Murphey,  43  S.  E.  265,  the 
Supreme  Court  of  Georgia  holds  this  very  important  statute 
constitutional. 


CORPORATIONS. 

The  Court  of  Appeals  of  New  York  holds  in  People  v. 

American  Loan  and  Trust  Co,,  65  N.  E.  200,  that  while 

iMoiveKy,     interest  is  allowed,  as  against  an  insolvent  cor- 

^f^^tfw»^,     poration  or  it  stockholders,  if  the  assets  are  suf- 

latorcrt  ficient  for  that  purpose,  on  the  settlement  of  an 
insolvent  corporation,  where  a  receiver  has  been  appointed, 
no  interest  is  allowed  after  such  appointment,  as  between 
preferred  and  unpreferred  creditors.  See  also  Thomas  v. 
Car  Co.,  149  N.  S.  116. 


COXJRTS. 

In  Jersey  City,  etc.,  Ry.  Co.  v.  New  York,  etc.,  Ry.  Co., 
53  Atl.  709,  the  Court  of  Chancery  of  New  Jersey  holds  that 
Jwkdiction  when  two  railways  cross  each  other  at  grade, 
and,  being  unable  to  agree  upon  proper  pro- 
visions for  protection  against  collision,  submit  that  question 
to  the  determination  of  the  court,  it  has  jurisdiction  to  de- 
termine it 


tSa  FROCRSSS  OF  THE  LAW. 

CRIMINAL  LAW. 

In  an  indictment  for  larceny  by  a  bailee,  it  is  necessary  to 
allege  the  name  of  the  bailor,  and  in  concise  terms  the  pur- 
Larceny  bj  pose  or  use  for  which  the  property  was  intrusted 
8^*«»  to  the  defendant;  for  this  is  an  essential  ulti- 
mate fact,  which  must  be  proven  in  order  to  sustain  the 
indictment :  Supreme  Court  of  Minnesota  in  State  v.  Helton, 
92  N.  W.  541.    See  People  v.  Poggi,  19  Cal.  600. 


DBATH  BY  WRONGFUL  ACT. 

The  Ohio  statutes  provide  that  an  action  for  injuries  by 
wrongful  death  shall  be  brought  for  the  exclusive  benefit 

Riffht  o^  certain  relatives  of  the  deceased  person,  "and 
of  Action,      it  shall  be  brought  in  the  name  of  the  personal 

■**^'**  representative  of  the  deceased  person."  The 
father  of  one  wrongfully  killed  in  Ohio,  being  a  resident  of 
Indiana,  brought  suit  in  his  own  name  in  Indiana,  claiming 
under  the  Ohio  statute.  In  Fabel  v.  Cleveland,  etc.,  Ry. 
Co.,  65  N.  E.  929,  the  Appellate  Court  of  Indiana  (Division 
No.  2)  holds  that,  the  right  of  recovery  being  in  derogation 
of  the  common  law,  the  only  party  who  could  bring  the 
action,  whatever  might  be  the  provisions  of  the  Indiana 
statute  in  regard  to  similar  cases,  was  the  personal  repre- 
sentative, as  designated  in  the  Ohio  statute.  See  Usher  v. 
R.  R.  Co.,  126  Pa.  206. 

The  Supreme  Court  of  Pennsylvania  holds  in  Marsh  t. 
Western  New  York  &  P.  Ry.  Co.,  53  Atl.,  looi,  that  the 
AMigmnont  right  of  action  of  a  widow  to  recover  damages 
of  Claim  fQj.  thg  wrongful  death  of  her  husband  is  one 
for  unliquidated  damages  in  an  action  sounding  in  tort,  and 
may  not  be  assigned.  Since  in  such  action,  the  measure  of 
damages  is  strictly  the  pecuniary  loss  sustained  the  sound- 
ness of  this  decision  may  well  be  questioned.  See  Quin  v. 
Moore,  15  N.  Y.  432. 


DOWER. 

The  New  York   Supreme  Court   (Appellate  Division, 

First  Department)   holds  in  Nichols  v.  Park,  79  N.  Y. 

Eqaitobir'    Supp.  547,  that  a  husband  who  paid  for  land, 

intorats      but  who  had  the  title  conveyed  to  his  brother 

to  prevent  his  wife's  dower  right  attaching,  had  neither 

seisin  in  fact  nor  in  law  of  the  land,  but  at  most  a  mere 
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equitable  right  to  a  conveyance  which  was  not  such  seisin 
as  would  give  rise  to  inchoate  right  of  dower;  and  the  mere 
fact  that  the  husband  went  into  immediate  possession  of 
the  land,  and  continued  therein  until  his  death,  did  not  give 
him  the  necessary  seisin.  It  is  f tuther  held,  in  line  with  these 
principles  that  where  a  husband  contracts  to  take  the  title 
to  land  in  his  own  name,  but  afterwards  takes  it  in  the  name 
of  another,  his  wife  will  have  no  dower  right  in  the  land, 
for  the  equitable  interest  which  he  has  in  the  land  while  it 
is  thus  under  contract  to  him  is  terminated  by  the  convey- 
ance, and  it  is  only  in  such  equitable  interests  as  he  has  at 
his  death  that  she  can  claim  dower.  See  Clyboum  v.  Rail- 
way Co.,  4  Ills.  App.  463,  and  Douglas  v.  Douglas,  11  Hua 
406. 


BMINBNT  DOMAIN. 

The  Supreme  Court  of  Kansas  holds  in  Atchison,  etc., 
Ry.  Co.  V.  Kansas  City,  etc.,  Ry.  Co.,  70  Pac.  939,  that  one 
Ugbtof  Way.  railway  corporation  may,   under  the  general 

RaUfMds  statutes  of  eminent  domain,  condemn  for  its 
right  of  way  real  estate  belonging  to  another  railway  cor- 
poration not  in  actual  and  necessary  use  for  railway  pur- 
poses. "The  mere  fact  that  land  is  owned  by  one  railroad 
company  dpes  not  forbid  its  acquisition  by  another.  £x- 
clusiveness  of  right  must  depend  upon  reasonable  requisite- 
ness." 


BVIDBNCR 

The  New  York  Supreme  Court  (Appellate  Division, 
Fourth  Department)  holds  in  Johnson  v.  Cole,  78  N.  Y. 
ocftaratiMM  Supp.  489,  that  detached  declarations  of  a 
of  p«raoa  parent  subsequent  to  transfers  of  property  to  his 
since  DMMMd  children  are  not  admissible  after  his  death  to 
show  that  the  transfers  were  gifts,  and  not  advancements ; 
he  having  no  such  interest  in  the  question  as  to  make  his 
declarations  against  interest.  But  see  in  opposition  to  this 
view  Gunn  v.  Thurston,  130  Mo.  654. 

How  far  evidence  may  be  given  of  occurrences  similar 

to  the  occurrence  in  question  is  frequently  somewhat  diffi- 

statfiar       cult  to  decide.    If  it  is  relevant  evidence  it  is 

''•^         so,  it  seems,  for  some  other  purpose  than  to 

show  the  happening   of  the  occurrence  in  question.     Thus 
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in  DuBois  v.  People,  65  N.  E.  658,  the  Supreme  Court  of 
Illinois  holds  that  where  A.  is  alleged  to  have  been  a  party 
to  a  certain  "confidence  game,"  evidence  may  be  given  of 
other  like  transactions  in  which  he  took  the  part  of  the 
principal  actor,  in  order  to  show  guilty  knowledge  on  his 
part.    See  Cook  v.  Moore,  11  Cush.  213. 


EXCAVATIONS. 

The  Court  of  Chancery  of  New  Jersey  holds  in  Murray 
V.  Pannaci,  53  Atl.  595,  that  where  it  appears  that  the  ex- 

injqi7to  cavation  of  sand  from  a  portion  of  the  sea- 
Neishboriag  shore  by  the  owner  thereof  will,  by  the  law  of 
''•^  gravitation,  and  by  wave  motion,  result  in  the 
removal  of  adjoining  soil  of  another,  and  that  such  latter 
removal  will  expose  the  land  of  a  third  party  to  the  action 
of  the  waves,  the  third  party  is  entitled  to  an  injunction 
restraining  the  excavation.  See  Attorney-General  v.  Tom- 
line,  12  Ch.  Div.  214,  and  Com.  v.  Alger,  7  Cush.  53. 


FEDERAL  COURTS. 

In  Berry  v.  St.  Louis  &  S.  F.  R.  Co.,  118  Fed.  911,  it 
appeared  that  the  plaintiff  had  sued  two  defendants  on  a 
:Rcnovai«f     joint  and  several  liability,  one  residing  in  the 

^■■^  same  state,  and  the  other  a  non-resident.  No 
process  was  served  on  the  resident  defendant,  and,  the 
cause  being  called  for  trial,  the  non-resident  defendant  ap- 
peared, and  moved  that  the  plaintiff  be  required  to  elect 
whether  she  would  dismiss  as  to  the  resident  defendant  or 
continue  the  cause  for  service.  She  declined  to  do  either, 
but  requested  that  the  cause  proceed  to  trial  as  to  the 
non-resident  defendant;  whereupon  such  defendant  pre- 
sented its  petition  for  removal  to  the  federal  court.  Under 
these  facts  the  U.  S.  Circuit  Court  (D.  Kansas,  First 
Division)  holds  that  the  plaintiff's  election  to  proceed  to 
trial  against  the  non-resident  defendant  alone  operated  as 
a  severance  of  the  controversy,  and  entitled  the  non-resident 
defendant  to  remove  the  cause.  See  notes  to  Robbins  v. 
Ellenbogen,  18  C.  C.  A.  86,  and  Mecke  v.  Mineral  Co.,  35 
C  C  A.  155. 


PROGRESS  OF  THE  LAW.  385 

FRAUDUtBNT  CONVEYANCE. 

In  an  action  to  set  aside  a  deed  as  in  fraud  of  creditors 
of  the  grantee's  husband,  it  appeared  that  a  third  party, 
fimommd  holding  the  land  as  security  for  a  debt  from  the 
udwifa  husband,  and  wishing  to  make  a  gift  to  the 
wife,  conveyed  it,  with  the  husband's  consent,  to  the  wife, 
and  afterwards,  and  as  a  part  of  the  same  transaction,  can- 
celled the  indebtedness  of  the  husband.  Under  these  cir- 
cumstances the  Supreme  Judicial  Court  of  Massachusetts 
holds  in  Blossom  v.  Negus,  65  N.  E.  846,  that  the  convey- 
ance was  not  subject  to  be  set  aside  as  a  voluntary  convey- 
ance from  a  trustee  of  the  husband,  to  the  wife.  See  Lynde 
y. McGregor,  13  Allen,  182. 


GIFTS. 

In  Ranney  v.  Bowery  Sav.  Bank,  79  N.  Y.  Supp.  487, 
the  New  York  Supreme  Court  (Appellate  Term)  holds 
8iviagi.BMik  that  a  rule  of  a  savings  bank  forbidding  any 

■^•"^•^  gift  of  a  deposit,  except  by  an  assignment  in 
writing,  duly  acknowledged,  does  not  bind  one  who  became 
a  depositor  after  the  rule  was  made,  though  she  had  agreed 
that  notices  as  to  deposits  should  be  deemed  and  taken  as 
personal  notices,  and  though  the  rule  had  been  posted  in 
the  bank  for  many  years  before  her  death. 


GIFTS  MORTIS  CAUSA. 

In  Blazo  v.  Cochrane,  53  Atl.  1026,  the  Supreme  Court 
of  New  Hampshire  holds  that  where  one  who  had  taken 
Buaiag  poison  with  the  intent  of  committing  suicide. 
Death  2ittT  autidotcs  had  been  administered,  stated  to 
the  physician  that  if  the  poison  did  not  kill  him,  he  had 
something  which  would,  and  that  he  was  not  going  to  live 
any  longer,  and  gave  the  physician  a  package  containing 
an  unindorsed  note  and  money,  telling  him  to  deliver  it  to 
the  claimant,  and  after  the  physician  had  gone,  such  person 
took  nitric  acid,  which  killed  him,  a  finding  that  the  gift 
mortis  causa  was  conditional  on  his  dying  of  the  peril  then 
existing,  and  therefore  ineffectual,  was  justified.  "While 
it  is  not  a  legal  requisite  that  he  should  die  of  the  disease  or 
peril  from  which  he  apprehends  death,  he  must  not  recover 
from  it,  and  his  death  must  result  from  a  disease  or  peril 
existing  at  the  time  the  gift  was  made."  See  also  Cutting 
v.  Giltnan,  41  N.  H.  147. 
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HUSBAND  AND  WIPE. 

With  two  judges  dissenting  the  Ccmrt  of  Appeals  of 
New  York  holds  in  Servis  v.  Servis,  65  N.  E.  270,  that  in 

ABeoattoa  ^^  action  by  a  wife  against  her  husband's  parents 
•f  for  alienating  his  affections  and  inducing  him 

Afftoctioat  ^Q  abandon  her,  where  there  was  evidence  from 
which  it  appeared  that  his  affections  were  alienated  before 
the  acts  of  the  defendants  which  were  charged  to  have 
caused  the  alienation,  it  was  error  to  refuse  to  instruct  that 
if  at  the  time  the  plaintiff's  husband  abandoned  her  he  had 
no  affection  for  her,  or  if  it  had  been  previously  alienated, 
she  could  not  recover. 

In  Potter  v.  Skiles,  71  S.  W.  627,  the  Court  of  Appeals 
of  Kentucky  holds  that  where,  after  a  debtor's  land  was 
■nciMMtt  sold  on  execution,  he  conveyed  his  equity  of  re- 
DvwM'*  demption  to  one  who  redeemed  from  the  sale, 
R«iMM  3,jd,  in  order  to  obtain  full  title,  procured  from 
the  debtor's  wife  a  release  of  her  inchoate  dower,  the 
creditors  of  the  husband  were  not  interested  in  the  sum 
paid  to  her  for  such  release,  and  could  not  require  that  it  be 
applied  in  payment  of  their  claims,  though  the  amount  paid 
her  was  greater  than  the  court  might  deem  her  interest  to 
be  worth.  "Of  course,  if  it  had  been  made  to  appear  that 
Smith  had  conveyed  his  property,  which  otherwise  would 
have  been  subject  to  his  creditors,  to  a  vendee,  who  paid 
the  consideration  to  the  debtor's  wife  nominally  as  dower, 
but  as  a  matter  of  fact  for  the  debtor's  interest,  the  arrange- 
ment would  be  a  fraud,  and  the  subterfuge  would  not  be 
allowed  to  stay  the  court's  remedial  process." 


INJUNCTION. 

An  injunction  will  not  be  granted  at  the  suit  of  the  pro- 
prietors of  a  store  to  enjoin  sympathizers  with  labor  unions 
••pickcttflff*'  from  picketing  the  store  and  circulating  in  its 
ston  vicinity  printed  cards  asking  union  men  to  keep 
away  from  it,  and  endeavoring  to  keep  them  and  the  public 
away  by  persuasion  and  peaceable  means:  New  York  Su- 
preme Court  (Special  Term,  Onondaga  County)  in  Foster 
v.  Protective  Association,  78  N.  Y.  Supp.  860.  Nor  does 
the  fact  that  a  number  of  persons  co-operated  in  the  pidcet- 
ing  of  a  store,  and  persuading  the  public  to  keep  away 
from  the  same,  render  their  acts  illegal.  See  Association 
v.  Gumming,  170  N.  Y.  315.    The  court  regards  the  qucs- 
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tion  as  hitherto  unsettled.    Compare  an  article  by  Justice 
Holmes  in  8  Harvard  Law  Review,  i. 


INSURANCE. 

Where  a  life  policy  provided  that  suit  thereon  should  be 
brought  within  six  months  after  the  death  of  the  insured, 

^^ctfoa,  ^^  action  brought  after  such  time  is  barred 
umumtm,     unless  such  provision  has  been  waived.    In  an 

^■■^•''  action  on  a  life  policy,  commenced  in  due  time, 
the  service  of  summons  and  complaint  were  set  aside  as 
unauthorized.  Thereafter  the  plaintiff  brought  suit,  but 
after  the  expiration  of  the  time  limited  for  such  an  action. 
The  plaintiff,  three  or  four  days  after  the  death  of  the 
insured,  had  delivered  to  the  defendant  the  proofs  of  death, 
together  with  the  policy,  and  an  assignment  thereof  to  her 
which  papers  were  thereafter  retained  by  the  defendant 
In  SuUivafi  v.  Prudential  Ins.  Co.  of  America,  65  N.  E. 
268,  the  Court  of  Appeals  of  New  York  holds  that  these 
facts  do  not  show  a  waiver  of  the  limitations  set  forth  in 
the  policy.    Three  judges  dissent. 

In  Brooks  v.  Erie  Fire  Ins.  Co.,  78  N.  Y.  Supp.  748,  the 
New  York  Supreme  Court  (Appellate  Division,  Third  De- 
€MiditioBw  partment)  holds  that  the  condition  of  a  policy 
toOwMnkip,  that  the  interest  of  the  insured  be  that  of  an 

waiv«r  unconditional  and  sole  owner,  and  that  he  own 
the  land  in  fee  simple,  is  waived,  the  insurer's  agent  being 
informed  that  the  insured's  interest  is  but  that  of  a  vendee 
in  possession,  though  the  insured  makes  a  false  representa- 
tion as  to  who  holds  the  property.  This  misrepresentation 
it  is  held  does  not  prevent  the  waiver,  whatever  operation 
it  may  have  as  an  independent  defence  or  as  ground  for  a 
separate  action  for  damages.  One  judge  dissents.  See 
Rabbins  v.  Insurance  Co.,  149  N.  Y.  477. 


LANDLORD  AND  TENANT. 

In  Nason  v.  Tobey,  65  N.  E.  389,  the  Supreme  Judicial 

Court  of  Massachusetts  holds  that  while  the  landlord  is 

Kfgbtto      entitled  to  manure  made  on  the  farm  in  the 

•>«««       ordinary  course  of  husbandry,  where  a  large 

part  of  the  manure  made  was  the  product  of  feed  not  grown 

on  the  farm,  but  purchased  by  the  tenant,  the  latter  was 
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entitled  to  a  proportionate  part  of  the  manure.     Compare 
LeTvis  V.  Lyman,  22  Pick.  437,  442. 


LICBNSBE. 

The  Supreme  Court  of  Illinois  holds  in  Illinois  Cent.  /?. 
Co.  V.  Hopkins,  65  N.  E.  656,  that  evidence  that  the  plain- 
wimt  tiff  had  for  eight  years  carried  meals  to  mail 
conatitutM  clerks  on  the  defendant's  railroad  cars  under  an 
agreement  with  the  clerks  and  with  the  knowledge  and 
consent  of  the  defendant,  authorized  the  jury  to  find  that 
the  plaintiff,  in  carrying  the  meals,  was  on  the  defendant's 
preiTiises  on  its  implied  invitation  in  a  matter  in  which  ii 
was  interested,  and  the  plaintiff  was  not  a  mere  licensee  to 
whom  the  defendant  owed  no  duty  other  than  not  to  injure 
her  wantonly.  "To  come  under  an  implied  invitation,  as 
distinguished  from  a  mere  license,  the  visitor  must  come 
for  a  purpose  connected  with  the  business  in  which  the  occu- 
pant is  engaged,  or  which  he  permits  to  be  carried  on  there. 
There  must  be  same  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular 
thing  which  is  the  subject  of  the  visit  may  not  be  for  the 
benefit  of  the  occupant."    Plummer  v.  Dill,  156  Mass.  426. 


RBCEIVBRS. 

Where,  pending  proceedings  for  the  appointment  of  a 
receiver,  one  who  is  largely  interested  in  the  continuance  of 
coBiMnM.  the  debtor's  business,  and  also  creditor  to  a 
tkMi,  Recaiver.  large  amount,  agrees  with  the  debtor  that  if  he 
Consideration  ^j||  recommcnd  his  appointment  as  receiver, 
and  he  is  appointed,  he  will  act  without  compensation,  and 
the  debtor  and  other  creditors  relying  on  such  agreement, 
consent  to  such  appointment,  no  compensation  should  be 
allowed  the  receiver,  though  claimed  in  his  final  report: 
Appellate  Court  of  Indiana  (Division  No.  2),  in  Polk  v. 
Johnson,  65  N.  E.  536. 


RELIGIOUS  SOCIETIES. 

The  Supreme  Court  of  Nebraska  holds  in  Bonacum  v. 

Harrington,  91  N.  W.  886,  that  the  courts  will  not  review 

sapM^toion     the  judgments  or  acts  of  the  governing  authori- 

of  Courts      ^}gs  Qf  a  religious  organization  with  reference  to 

its  internal  affairs  for  the  purpose  of  ascertaining  their  regu- 
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larity  or  accordance  with  the  discipline  and  usages  of  such 
organization.  See  Pounder  v.  Ashe,  63  N.  W.  886.  But 
when  the  governing  body  of  such  an  organization  has  de- 
prived one  of  its  clergymen  of  his  authority  to  officiate  as 
such,  he  may  be  enjoined  from  making  use  of  church  prop- 
erty in  that  capacity,  or  under  color  of  the  functions  of  which 
he  has  been  deprived. 


SAVINGS  BANKS. 

The  by-laws  of  a  savings  bank  provided,  as  is  generally 
the  case  in  these  institutions,  that  the  institution  would  not 
nij  M„,|  of     be  responsible  for  loss,  where  a  depositor  had 
Dnmit.       not  given  notice  that  his  pass-book  had  been 
^"^^^       lost  or  stolen,  if  the  deposit  should  have  been 
paid  on  presentation  of  the  book.    In  Kingsley  v.  Whitman 
Savings  Bank,  65  N.  E.  161,  where  the  bank  sought  to 
rely  on  this  by-law  to  escape  liability,  the  Supreme  Judicial 
Court  of  Massachusetts  holds  that,  where  a  bank  paid  money 
to  one  presenting  the  pass-book,  and  forged  orders  pur- 
porting to  be  signed  by  the  depositor,  the  by-law  afforded 
the  bank  no  defence,  as  it  authorized  a  pa)mient  to  one 
falsely  personating  the  depositor.     See  and  compare  Levy 
V.  Bank,  117  Mass.  448. 


SCHOOL  TRUSTEES. 

The  statutes  of  Idaho  provide  that  a  school  trustee  shall 
not  be  pecuniarily  interested  in  any  contract  made  by  the 
latermtin  board  of  which  he  is  a  member,  and  that  any 
coatractfl  contract  made  in  violation  of  this  provision  shall 
be  void.  This  statutory  enactment  finds  its  counterpart  in 
the  legislation  of  most  of  the  states,  and  this  fact  lends  more 
than  local  interest  to  the  decision  of  the  Supreme  Court  of 
Idaho  in  Nuckols  v.  Lyle,  70  Pac.  401,  where  it  is  held  that 
a  contract  made  with  the  wife  of  one  member  of  the  board 
of  trustees,  employing  her  to  teach  in  the  school  over  which 
such  board  has  supervision  is  contrary  to  public  policy,  and 
is  void  by  the  terms  of  the  statute.  It  is  further  said  that 
the  administrative  act  of  the  board  in  entering  into  this  con- 
tract could  not  be  reviewed,  but  payments  made  under  the 
contract,  it  being  void,  could  be  enjoined  in  an  action  com- 
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menced  by  any  taxpayer  of  the  school  district    See  Adlemam 

T.  Pierce,  55  Pac  658. 


SURBTY. 

In  Sullivan  v.  McLane,  70  S.  W.  949,  the  Supreme  Gwirt 

of  Texas  holds  that  a  surety  liable  on  a  note  secured  on  land 
PardMMr  of  the  principal,  and  against  whom  judgment 
for  ¥•!■•      has  been  rendered  on  the  note,  in  purchasing  at 

the  foreclosure  of  the  lien,  he  paying  the  amotmt  of  his  bid, 

and  also  the  balance  of  the  judgment,  is  a  purchaser  for 

value. 


TAXATION. 

In  Yates  v.  Royal  Ins.  Co.,  65  N.  E.  726,  the  Supreme 
Court  of  Illinois  holds  that  the  mere  fact  that  a  statute 
under  which  taxes  are  paid  is  subsequently  held 
unconstitutional,  and  for  that  reason  that  the 
^^        taxes  paid  were  illegally  imposed,  is  not  suffi- 
cient to  authorize  an  action  to  recover  bade  the  amount  paid. 
See  Elston  v.  City  of  Chicago,  40  Ills.  518. 


TBI^BGRAPH  COMPANIBS. 

A  telegram  was  sent  subject  to  the  stipulation  very  fre- 
quently made  that  the  company  would  not  be  liable  for  dam- 
ages tmless  a  written  claim  was  presented  within 
"^JJIJ^JJ*      ninety  days  from  the  filing  of  the  message.    In 
NtttiM        Phillips  V.  Western  Union  Telegraph  Co.,  69 
S.  W.  997,  it  is  held  that  this  stipulation  is  suf- 
ficiently complied  with  by  a  suit  being  brought  for  damages 
for  failure  to  deliver  the  telegram,  and  a  citation  filed  on  the 
company  within  ninety  days  from  the  filing  of  the  message. 


TROVBR. 

In  Anderson  v.  Besser,  91  N.  W.  737,  the  Supreme  Court 

of  Michigan  holds  that  in  trover  for  timber  cut  by  a  tres- 
cmttum  pstsser  in  good  faith  under  belief  of  title,  the 
TiabM*.  measure  of  damages  is  the  value  at  the  time  of 
'^'''^^^      conversion,  less  the  amount  added  to  its  value. 

Compare  in  connection  with  this  case,  decisions  bearing  upon 

similar  facts  in  reference  to  the  mining  of  coal :    IVood  r. 

Morewood,  3  Q.  B.  440,  note;  and  Morgan  v.  Powell,  3  Q. 

B.  278. 


OF  THX  LAW.  391 

TROVBR  (Conftiaiied). 

In  WUcox  V.  Morten,  92  N.  W.  yyy,  it  appeared  that  the 
defendants  had  been  induced  by  means  of  the  plaintiff's 
fraudulent  representations  to  trade  their  hard- 
ware stock  for  land,  and  discovering  the  fact 
that  they  had  been  deceived,  seized  the  stock 
for  the  purpose  of  rescinding  the  trade.  The  seizure  was 
made  on  Saturday  and  on  the  following  Monday  they  ten- 
dered to  the  plaintiff  a  deed  of  the  land.  Under  these  facts 
the  Supreme  Court  of  Michigan  holds,  in  an  action  of 
trover,  thereafter  brought,  that,  the  defendants  having  com- 
pleted the  rescission,  the  stock  ceased  to  be  the  plaintiff's 
property,  and,  therefore,  though  there  was  a  technical  con- 
version of  the  stock  before  the  tendering  of  the  deed,  the 
plaintiff  was  entitled  to  recover,  if  at  all,  only  nominal  dam- 
ages, so  that  a  judgment  for  the  defendants  would  not  be 
set  aside.  Compare  Johnson  v.  Stear,  15  C.  B.  N.  S.  330, 
and  Donald  v.  Suckling,  L.  R.  i  Q.  B.  585. 


TRUSTS. 

A  wife  opened  an  accotmt  in  a  savings  bank  in  her  own 
name^  in  trust  for  her  husband,  but  before  her  death  she 
Dapoiit  to  drew  out  the  whole  amount.  There  was  no 
■■^  evidence  that  she  ever  informed  her  husband  of 
the  account,  or  made  any  declaration  in  regard  to  it.  The 
New  York  Supreme  Court  (Appellate  Division,  Second 
Department)  holds  that  a  trust  for  the  benefit  of  the  hus- 
band was  shown :  Jenkins  v.  Baker,  78  N.  Y.  Supp.  1074. 
The  court  refuses  to  regard  it  necessary  that  the  depositor 
die  leaving  the  fund  existing,  which  has  generally  been  the 
fact  in  cases  similar  to  this  one.  Compare  Cunningham  v. 
Davenport,  147  N.  Y.  43,  and  Martin  v.  Funk,  75  N.  Y. 

134- 


Under  a  will  giving  to  various  persons  shares  of  stock  in 

a  corporation, — 36  shares  in  all, — ^while  the  testator  owned 

Bsqaettof     ^t  the  date  of  the  will  only  31  shares,  and  at 

Stock  not      his  death  25  shares,  the  residuary  gift  being, 

^^•'■^       "all  the  rest  residue  and   remainder  of  my 

estate,"  the  legacies  of  stock  are  held  to  be  general  legacies, 
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WILLS  (Continned). 

SO  that  the  executor  will  be  required  to  make  up  the  deficit 
by  purchase:  Slade  v.  Talbot,  65  N.  E.  374,  Compare  the 
case  of  Johnson  v.  Goss,  128  Mass.  433. 

The  New  York  Supreme  Court  (Appellate  Division, 
Fourth  Department)  holds  In  re  Hake's  Will,  78  N.  Y. 
Rerocatioa  ^upp.  29,  that  a  declaration  by  testator  that  a 
*^***  "  later  will,  not  produced,  revoked  his  former  wills, 
did  not  furnish  sufficient  evidence  of  its  contents  to  comply 
with  the  rule  that  a  former  will  camiot  be  revoked  except  by 
another  will  declaring  such  revocation,  or  thoroughly  contra- 
dictory with  the  first  one.  "Even  if  it  should  be  held  that 
the  statement  of  the  testator  as  to  the  contents  of  his  will 
was  proper  proof,  we  should  hold  that  the  declaration  in 
this  case  claimed  to  have  been  made  was  nothing  more  than 
the  expression  by  the  testator  of  his  opinion  as  to  the  legal 
effect  of  his  later  act.  i  Jarm.  Wills  (5th  Ed.),  p.  338;  In 
re  Williams'  Will,  34  Misc.  Rep.  748,  70  N.  Y.  Supp.  1055." 

A  method  of  giving  a  life  estate  and  at  the  same  time  a 
power  to  use  the  principal  is  sustained  by  a  divided  court  in 
uto  Bvteto  Podaril  v.  Clark,  91  N.  W.  1091.  In  that  case 
a  will  conveyed  to  the  testator's  wife  all  his  prop- 
erty "for  her  natural  lifetime,"  and  recited  in  an  independent 
clause  immediately  following  that  he  further  gave  her  the 
privilege  to  sell  or  convey  the  same  to  whomsoever  she  might 
"see  or  think  best"  during  her  lifetime.  The  Supreme  Court 
of  Iowa  holds  that,  since  the  disposition  of  the  life  estate  and 
the  power  to  convey  were  contained  in  independent  clauses, 
the  power  did  not  enlarge  the  life  estate  into  a  fee,  nor  limit 
the  widow  to  a  conve3rance  of  her  life  estate  only,  but  that 
the  widow  was  given  a  life  estate,  and,  in  addition,  the  power 
to  convey  the  fee,  provided  she  exercised  the  same  during  her 
lifetime.  See  I  Jarman,  Wills  (4th  Ed.),  362-364;  T^t  v. 
Taft,  130  Mass.  461. 

In  the  matter  of  the  probate  of  a  will,  the  question  in- 
volved was  whether  the  testator's  signature  thereto  was  can- 
c«K»itatioB.  celled  by  him,  for  the  purpose  of  revoking  the 
Bzpnt  will,  by  drawing  fourteen  nearly  perpendicular 
BvidMcc  marks  across  the  letters  of  his  signature.  In  re 
Hopkins^  Will,  65  N.  E,  175,  the  Court  of  Appeals  of  New 
York  holds  that  an  expert  in  handwriting  could  not  testify 
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WILLS  (Continued). 

that  such  marks  were  not  made  by  the  same  person  who 
wrote  the  signature  to  the  will,  from  an  examination  of  the 
signature  of  the  testator  appearing  on  the  will.  The  ground  of 
the  decision  is  that  such  marks  do  not  constitute  "writings" 
within  the  meaning  of  the  statute  permitting  the  comparison 
of  writings  by  experts.  The  general  similarity  of  statutes 
on  this  subject  renders  probable  the  adoption  of  this  con- 
struction of  the  statute.  Compare  the  case  of  Lansing  v. 
Russell,  3  Barb.  Ch,  325,  where  experts  were  allowed  to 
testify  their  opinion  of  the  genuineness  of  a  mark,  made  by 
a  person  in  place  of  a  signature.  This  latter  case  is  held 
not  applicable  to  the  case  in  hand. 

An  uncle  verbally  agreed  with  his  nephew,  a  boy  of  four- 
teen, and  with  the  boy's  mother  and  guardian,  that  if  the 

coatnct  boy  would  accompany  him,  the  uncle,  from  Ire- 
to  DeriM  land,  to  the  uncle's  American  home,  and  there 
assist  him,  and  accept  his  care  and  instruction,  he  would 
treat  him  as  a  son  and  will  to  him  all  his  property.  For 
seventeen  years  the  boy  faithfully  fulfilled  his  agreement, 
but  the  uncle  died  intestate,  without  any  rights  in  innocent 
third  parties  intervening.  Under  these  facts  the  Supreme 
Court  of  California  holds  in  McCabe  v.  Healy,  70  Pac. 
1008,  that  the  nephew  was  equitably  entitled  to  the  estate 
subject  only  to  administration.  See,  however,  Maddison  v. 
Alderson,  L.  R.  8  App.  Cas.  467,  where  the  facts  were  very 
similar,  but  a  different  decision  was  reached.  The  principle 
upon  which  the  court  proceeds  in  the  case  in  hand  is  thus 
stated  by  Pomeroy  (Specific  Performance,  p.  268)  :  "Courts 
of  equity  will,  under  special  circumstances,  enforce  a  con- 
tract to  make  a  will,  or  to  make  a  certain  testamentary  dis- 
position; and  this  may  be  done  even  when  the  agreement 
was  parol,  where,  in  reliance  upon  the  contract,  the  promisee 
has  changed  his  condition  and  relations  so  that  a  refusal  to 
complete  the  agreement  would  be  a  fraud  upon  him."  The 
relief  is  not  in  the  nature  of  ordering  a  will  made,  but  of 
regarding  the  property  as  impressed  with  a  trust.  One 
judge  dissents  on  the  ground  that  the  plaintiff  can  be  com- 
pensated by  the  value  of  his  services.  "There  is  nothing," 
he  says,  "in  the  nature  of  such  services  to  justify  the  con- 
clusion or  inference  that  they  cannot  be  compensated  for  in 
money." 
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WITNBSSBS. 

It  is  generally  provided  by  statute  in  the  various  states 
that  to  the  general  rule  that  husband  and  wife  are  not  per- 

^^^^ mitted  to  testify  against  each  other,  there  is  the 

coapetonesr  ^^^^^gp^Q^  that  they  may  so  testify  in  the  case  of 
violence  attempted,  done  or  threatened  by  the  one  upon  the 
other.  California  has  l^slation  providing  substantially  as 
indicated.  In  People  v.  Curiale,  70  Pac.  468,  the  Supreme 
Court  of  that  state  holds  that  violence  before  marriage  is 
not  within  the  exception,  but  that  they  are  still  incompetent 
to  testify  in  regard  to  it  See  State  v.  Evans,  138  Mo.  116. 
In  this  latter  case  the  court  reaches  the  result  upon  a  very 
technical  basis:  "A  wife  is  only  admitted  to  testify  con- 
cerning criminal  injuries  to  herself,  a  wife ;  not  to  a  woman 
who  was  not,  at  the  time  of  the  injury,  the  wife  of  the  de- 
fendant'* 

The  Supreme  Court  of  Florida  holds  in  Chapin  v.  Mitchell, 

32  Southern,  875,  that  the  law  prohibiting  a  party  to  an 

TfmnMmMMk    ^ction  or  proceeding,  or  person  interested  in  the 

with  DecMMd   eveut,  from  testifying  as  a  witness  in  regard  to 

^^^^  any  transaction  or  communication  between  such 
witness  and  a  person  at  the  time  of  such  examination  de- 
ceased, insane  or  lunatic,  does  not  prohibit  the  admission  in 
evidence  in  favor  of  either  party  of  the  shop  books  and  books 
of  account  of  either  party,  in  which  the  charges  and  entries 
shall  have  been  originally  made.  Nor,  it  is  said,  does  it 
prohibit  the  introduction  in  evidence  of  the  suppletory  oath 
of  the  party  in  connection  with  such  books  of  account,  to  the 
effect  that  the  articles  charged  therein  were  delivered,  or  the 
items  of  labor  and  services  therein  charged  were  actually 
performed,  and  that  the  entries  were  made  at  or  about  the 
time  of  the  transaction,  and  are  the  original  entries,  and 
that  the  charges  have  not  been  paid. 
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DEPARTMENT  NOTES. 

Election  of  Professor  Mikell,  December  2,  1902.— William  B. 
Mikell,  assistant  professor  in  the  Law  Department  of  the  Uni- 
versity of  Pennsylvania  from  1899  to  1902,  has  been  appointed 
a  full  professor  in  the  department.  Bom  in  Sumter,  South 
Carolina,  to  which  state  his  ancestors  came  from  England  in 
1682,  Mr.  Mikell  was  educated  in  the  South.  He  was  graduated 
from  the  Military  Department  of  the  University  of  South  Caro- 
lina in  1890,  with  the  degree  of  Bachelor  of  Science,  afterwards 
taking  a  special  course  in  law  at  the  University  of  Virginia, 
under  the  eminent  John  B.  Minor.  In  1894  he  was  admitted  to 
the  bar  of  South  Carolina,  but  two  years  afterwards  came  to 
Philadelphia  and  engaged  in  legal  work.  In  1897  he  was  ap- 
pointed instructor  in  law.  Since  that  time  he  has  devoted  him- 
self entirely  to  his  work  in  the  Law  School.  In  1899  he  was 
appointed  assistant  professor  and  took  charge  of  the  courses  in 
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Criminal  Law  and  Blackstone^s  Commentaries.  In  1902  he  was 
given  charge  of  the  course  on  Contracts  of  the  second  year.  Mr. 
Mikell  has  recently  published  the  first  part  of  a  compilation  of 
Cases  in  Criminal  I^w;  the  second  part  is  now  being  issued. 

Resignation  of  Professor  Carson,  March  3,  1903. — ^Hampton 
L.  Carson^  LL.  D.,  resigned  his  professorship  March  3,  1903 ;  he 
having  accepted  in  January  the  appointment  as  attorney-general 
of  the  state  of  Pennsylvania.  Mr.  Carson  was  elected  professor 
of  law  in  1895.  From  the  fall  of  1896  until  the  spring  of  1900 
he  conducted  the  courses  in  Contracts.  At  this  time  the  increas- 
ing pressure  of  his  private  practice  compelled  him  to  ask  for  a 
leave  of  absence.  This  was  granted  in  the  expectation  that  he 
would  be  able  to  return  and  take  up  his  duties  in  the  depart- 
ment. His  appointment  as  attorney-general  prevented  the  ful- 
fillment of  this  expectation.  His  resignation  was,  therefore,  ac- 
cepted by  the  trustees,  with  expressions  of  regret  and  also  with 
congrati:dations  on  his  appointment. 

Mr.  Carson  was  bom  in  Philadelphia  about  fifly  years  ago. 
He  was  educated  in  this  city,  being  graduated  from  the  CoU^ 
and  the  Law  Department  of  the  University  of  Pennsylvania.  He 
immediately  entered  into  the  active  practice  of  his  profession  and 
soon  became  well  known  for  his  ability  as  a  lawyer  and  his  elo- 
quence as  an  orator.  He  has  had  a  most  varied  practice,  crimi- 
nal as  well  as  civil.  For  many  years  he  was  an  active  member  of 
the  law  firm  of  Jones,  Carson  &  Beeber.  He  is  the  author  of  the 
well  known  "History  of  the  Supreme  Court  of  the  United 
States,'^  and  has  also  made  many  valuable  contributions  to  the 
periodical  literature  of  the  law,  notably  the  articles  which  have 
appeared  from  time  to  time  in  the  pages  of  this  review. 

As  an  orator  Mr.  Carson  has  long  been  eminent,  and  has  been 
called  upon  for  addresses  not  only  upon  legal  topics,  but  on  occa* 
sions  of  historical  and  social  importance.  He  has  delivered 
addresses  before  many  bar  associations,  and  at  college  com- 
mencements. At  Lafayette  College,  where  he  delivered  Qie  com- 
mencement oration  in  1898,  the  degree  of  LL.  D.  was  conferred 
upon  him. 

At  the  opening  of  the  Law  School  Building  in  1900  he  deliv- 
ered the  dedicatory  oration  for  Price  Hall.  He  has  been  a  most 
generous  friend  to  the  Biddle  Library,  to  which  he  has  donated 
a  large  number  of  valuable  books. 


Railroads — Regulation  by  Statu — ^Abbogation  of  Com- 
mon-Law Rule  as  to  Fellow  Servants — ^Validity  op  Con- 
tract Exempting  from  Liability  under  Iowa  Statute. — 
O'Brien  v.  Chicago  &  N.  W.  Ry.  Co,,  116  Fed.  Rep.  602  (Cir- 
cuit Court,  N.  D.  Iowa,  C.  D.  June,  1902).  This  is  a  case  decided 
under  Sections  2071  and  2074  of  the  Iowa  State  Code  and  Chap- 
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ter  49  of  the  Acts  of  the  29th  General  ABsembly,  Section  2071, 
headed^  'TLiability  for  Negligence  or  Wrongs  of  Employes," 
which  provides  substantially,  that  every  corporation  operating  a 
railway  in  the  state  of  Iowa  shall  be  liable  for  damages  sus- 
tained by  any  person,  including  employes,  and  '^no  contract 
which  restricts  such  liability  shall  be  legal  or  binding/' 

Section  2074,  headed,  "Contract  or  Bule  Limiting  loabili^,*' 
provides  substantially  that  no  contract  shall  exempt  any  railway 
company  from  the  liability  which  would  exist  had  no  contract 
been  entered  into. 

Chapter  49  of  the  Acts  of  the  27th  General  Assembly  amends 
Section  2071  of  the  Code  by  adding  the;  provision  that  no  con- 
tract of  indemnity  entered  into  prior  to  tne  injury,  between  the 
person  injured  and  such  corporation,  shall  constitute  a  bar  to  an 
action  brought  under  the  provisions  of  this  section. 

This  action  was  brought  by  the  personal  representative  of  an 
"express  messenger''  killed  in  an  accident  brought  about  through 
the  negligence  of  the  defendant  company's  employes.  Upon 
entering  the  employ  of  the  express  company  the  deceased  had 
signed  an  agreement  exonerating  the  company  from  liability  for 
any  injuries  which  might  be  sustained  by  him  while  in  the  employ 
of  the  company.  By  virtue  of  the  contract  between  the  express 
company  and  the  railway  company,  this  agreement  had  accrued 
to  the  benefit  of  the  defendant  company. 

Upon  demurrer  the  question  arises  whether  this  agreement  is 
a  le^  bar  to  the  right  of  action  declared  on  by  plaintiff,  and,  in 
view  of  these  legislative  enactments,  it  was  held  by  Judge  Shiras, 
judge  of  the  8th  U.  S.  Circuit,  Northern  District  of  Iowa,  that 
it  was  not. 

The  case  is  important  as  deciding:  (1)  The  right  of  a  state 
through  whose  legislative  consent  alone  a  railroad  company 
derives  the  right  to  construct  and  operate  a  railroad  within  its 
territory,  to  attach  to  such  consent  conditions  for  the  protection 
of  the  lives  of  its  citizens,  though  employes  of  the  railroad,  and 
as  one  of  such  conditions,  to  abrogate  as  to  railway  compar 
nies,  by  a  general  law  applicable  to  all  companies  operating  roads 
within  the  state,  the  common  law  rule  which  exempts  a  master 
from  liability  for  injuries  resulting  from  negligence  of  fellow  ser- 
vants. 

(2)  The  validity  of  a  contract  exempting  from  such  liability 
under  the  Iowa  statute. 

On  the  authority  of  Railway  Co.  v.  Voight,  176  U.  S.  498, 
1900,  it  is  settled  that  one  occup3ring  the  position  of  an  express 
messenger,  under  the  circumstances  surrounding  deceased  at  the 
time  of  his  death,  cannot  be  considered  a  passenger,  but  occu- 
pies tiie  position  of  an  employe  of  the  railway  company.  In 
this  case  it  was  said :  "That  the  relation  of  the  express  messenger 
to  the  transportation  company    .     .     .    seems  to  us  to  more 
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resemble  that  of  an  employe  than  that  of  a  passenger.  His  por- 
tion is  one  created  by  an  agreement  between  the  express  company 
and  the  railroad  company,  adjusting  the  terms  of  a  joint  bnsjnesa^ 
the  transportation  and  delivery  of  express  matter.  His  duties  of 
personal  control  and  custody  of  the  packages,  if  not  performed  by 
an  express  messenger,  would  have  to  be  performed  by  one  in  the 
immediate  service  of  the  railroad  company.  And,  of  course,  if 
his  position  was  that  of  a  common  employe  of  both  companies, 
he  could  not  recover  for  injuries  caused,  as  would  appear  to  have 
been  the  present  case,  by  the  negligence  of  fellow  servants.''  The 
question  therefore  turns  upon  the  operation  of  the  statute.  In 
his  opinion  Judge  Shiras  says :  '^The  right  to  conduct  and  oper- 
ate a  railroad  by  the  agency  of  steam  in  the  state  of  Iowa  is 
derived  from  the  legislation  of  the  state,  and  in  conferring  this 
right  and  providing  for  the  mode  of  its  exercise,  the  state  has  the 
right  to  make  such  provisions  as  it  deems  best  to  secure  the  safety 
of  the  life  and  limbs  of  those  who  may  be  subject  to  risk  through 
the  operation  of  the  railways  of  the  state.''  This  right  has  been 
frequently  recognized  by  the  legislatures  of  other  states  and  their 
statutes  have  been  similarly  interpreted  by  the  courts.  Coley  v. 
NoHh  Carolina  Railway  Co.,  40  S.  E.  195,  1901;  Missouri 
Pacific  Railway  Co.  v.  Mackey  (Kan.)  127  U.  S.  205,  1887; 
Minneapolis  de  St  Louis  Railway  Co.  y.  Herrick  (Iowa),  127 
U.  S.  210,  1887;  Chicago,  Kansas  &  Western  Railroad  Co.  v. 
Pontius  (Kan.),  157  II.  S.  209,  1894.  These  cases  thoroughly 
discuss  the  constitutionality  of  such  statutes  and  decide  it  in 
the  a£Srmative.  In  Railroad  Co.  v.  Mackey  (supra),  the  court 
said :  '^ut  the  hazardous  character  of  the  business  of  operating  a 
railway  would  seem  to  call  for  special  legislation  with  respect  to 
railroad  corporations,  having  for  its  object  the  protection  of  their 
employes  as  well  as  the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar  dangers  to  their 
employes,  and  no  objection  therefore  can  be  made  to  the  legis- 
lation on  the  ground  of  its  making  an  unjust  discrimination. 
It  meets  a  particular  need,  and  all  railroad  corporations  are» 
without  distinction,  made  subject  to  the  same  liabilities." 

In  another  part  of  the  same  decision  it  is  said :  ''When  legis- 
lation applies  to  particular  bodies  or  associations  a  law  imposing 
upon  them  additional  liabilities,  is  not  open  to  the  objection 
that  it  denies  to  them  the  equal  protection  of  the  laws,  if  all  per- 
sons brought  under  its  influence  are  treated  alike  under  the  same 
circumstances."  Bights  and  privileges  arising  from  contracts 
with  a  state  are  subject  to  regulations  for  the  protection  of  the 
public  health,  public  morals  and  public  safety,  in  the  same  sense 
as  are  all  contracts,  and  all  property,  whether  owi^  by  natural 

Srsons  or  by  corporations:  8t.  Louis  &  San  Francisco  Ry  v. 
athews,  165  TJ.  S.  1,  1896;  Slaughter-house  Cases,  16  Wall 
36,  1872;  Patterson  v.  Kentucky,  97  U.  S.  601,  1878;  New 
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Orleans  Oas  Co.  t.  Louisiana  Light  Co.,  115  U.  8.  650,  1885; 
Jew  Orleans  Waterworks  v.  Sivers,  115  TJ.  8.  674,  1885.  The 
power  of  a  state  to  so  regulate  contracts  of  this  nature  is  not 
qpestioneA  The  state,  for  the  protection  of  the  property  of  its 
citizens,  having  the  right  to  impose  upon  railway  companies  lia- 
bility for  injury  to  such  property  resulting  from  the  operation  of 
their  trains,  it  would  seem  that  certainly  it  must  have  the  right  to 
throw  a  like  protection  around  the  life  and  limb  of  its  citizens. 
The  role  of  the  common  law,  as  it  is  said  in  Hough  t.  Railway 
Co.,  100  U.  S.  213,  1879,  is  based  upon  the  proposition  thai 
^t  is  implied  in  the  contract  between  the  parties  that  the  ser- 
Tant  risks  the  dangers  which  ordinarily  attend  or  are  incident 
to  the  bnsiness  in  which  he  voluntarily  engages  for  compensa^ 
tion;  among  which  is  the  carelessness  of  tiiose  at  least  in  the 
same  work  or  employment,  with  whose  habits,  conduct  and  capac- 
ity he  has  in  the  course  of  his  duties  an  opportunity  to  become 
acquainted,  and  against  whose  negligence  or  incompetency  he 
nay  himsdf  take  such  precautions  as  his  inclination  or  judg- 
ment may  suggest/'  This  rule  of  common  law  was  f ormidated 
in  connection  with  the  ordinary  business  vocations  of  life,  long 
prior  to  the  introduction  of  railroads  and  their  extensive  and 
complicated  systems  of  employment;  when  from  personal  contact 
with  his  fellow  employes,  an  employe  had  a  better  opportunity 
to  judge  their  competency  and  carefulness  than  was  possessed  by 
the  master;  and  such  employe  had  an  opportunity  to  protect 
himself  against  the  dangers  resulting  from  their  carelessness, 
either  by  complaint  to  the  master  or  by  taking  the  precautions 
Tendered  necessary  by  the  actions  of  his  co-employes.  For  these 
reasons  the  rule  is  perfectiy  just  when  applied  to  the  ordinary 
employments  out  of  which  it  had  its  birth.  But  when  the 
employe  is  one  of  thousands,  most  of  whom  he  has  never  seen,  and 
where  he  can  have  no  opportunity  to  judge  of  their  competency 
and  carefulness,  when  the  slight^  act  of  negligence  of  a  fellow 
employe  may  put  his  life  in  jeopardy,  as  is  the  case  in  a  great 
modem  railway  system,  the  reasons  which  were  the  cause  of  the 
common  law  rule  can  hardly  be  said  to  apply. 

We  come  now  to  an  examination  of  the  contract  exempting 
the  railroad  company  from  all  liability  under  the  Iowa  statute. 

Judge  Shiras  says:  *The  Supreme  Court  in  the  Voight  case 
(supra),  held  that  such  messengers  were  not  passengers  upon  the 
niilway  trains,  but  rather  occupied  the  position  of  employes  of 
both  companies.  If  such  is  their  legal  position,  then,  being  an 
employe  of  the  railway  company,  the  messenger  clearly  comes 
within  the  spirit  as  well  as  the  language  of  Section  2071,  and 
the  railway  company  is  made  liable  to  him  for  the  consequence 
of  the  neglect  or  mismanagement  of  the  employes  of  the  company 
hi  the  operation  of  the  railway.*'  In  Cotey  v.  North  Carolina 
^Uway  Co.  (supra),  the  court  said:  '*It  is  well  settled  that  the 
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doctrine  of  fellow  seirants  and  assumption  of  risk  rests  entirdj 
upon  an  implied  contract;  and  if  an  express  contract  could  be 
made  to  take  the  place  of  the  implied  contract  the  essential  pur- 
pose of  the  act  could  be  defeated. '^ 

In  most  of  the  states  of  the  IJnion^  a  railroad  as  a  conmion  car- 
rier may  not  contract  against  liability  for  negligence  (see  Fet- 
ter on  Carriers,  §  398;  R.  S.  Co.  v.  Lockwood,  17  Wall.  357, 
1873;  Famhatn  v.  Camden  &  Atnboy  Railroad  Co.,  56  Pa. 
State  53^  1867).  The  doctrine  of  these  cases,  like  that  of  the  case 
under  consideration,  is  primarily,  public  policy.  '^Whatever  dif- 
ference of  opinion  may  exist  as  to  the  extent  and  boundaries  of 
the  public  power,  and  however  difficult  it  may  be  to  render  a  sat- 
isfactory definition  of  it,  there  seems  to  be  no  doubt  that  it  does 
extend  to  the  protection  of  the  lives,  health  and  property  of  the 
citizen  .  .  .  The  legislature  cannot  by  any  contract  divest 
itself  of  the  power  to  provide  for  these  objects.  They  belong 
emphatically  to  that  class  of  objects  which  demand  the  applica- 
tion of  the  maxim,  saliLS  populi  suprema  lex,  and  are  to  be 
attained  and  provided  for  by  such  appropriate  means  as  the  legis- 
lative discretion  may  devise."  Beer  Co.  v.  Moss.,  97  II.  S.  26, 
1877.  '^Whether  a  contract  shall  be  avoided  on  the  ground  of 
public  policy  does  not  depend  upon  the  question  whether  it  is 
beneficial  or  otherwise  to  the  contracting  parties.  Their  personal 
interests  have  nothing  to  do  with  it;  but  the  interest  of  the  public 
alone,  is  to  be  considered.  The  state  is  Luterested  not  only  in  the 
welfare,  but  in  the  safety  of  its  citizens.  To  promote  these 
ends  is  a  leading  object  in  the  government.  Individuals  are 
left  to  make  whatever  contracts  they  please,  provided  no  legal  or 
moral  obligation  is  thereby  violated,  or  any  public  interest 
impaired;  but  when  the  effect  or  tendency  of  the  contract  is 
to  impair  such  interest,  it  is  contrary  to  public  policy  and  void.*' 
Smith  V.  New  York  Central  Railroad  Co.  (supra). 

The  power  of  the  state  to  impose  restraints  and  burdens  upon 
persons  and  property  in  promotion  of  the  public  health,  good 
order  and  prosperity,  is  a  power  always  belonging  to  the  states, 
not  surrendered  by  them  to  the  general  government,  and  essen- 
tially exclusive.  By  statutory  enactment  in  Iowa  it  has  been 
declared  to  be  the  public  policy  of  the  state  that  corporations 
engaged  in  railway  business  in  that  state  cannot,  by  contract, 
free  themselves  from  the  liability  attaching  to  them  as  carriers 
of  passengers  and  property ;  that  they  are  liable  to  every  person, 
including  their  own  employes,  for  injuries  resulting  from  their 
neglect ;  and  that  such  liability,  so  imposed  on  the  railway  com- 
panies, cannot  be  evaded  through  any  contract  of  insurance,  bene- 
fit or  indemnity  entered  into  prior  to  the  injury  complained  of. 
'T!n  the  face  of  these  provisions  of  the  state  statutes,'*  says  Judge 
Shiras,  "it  is  impossible  to  give  any  force  or  validity  to  the  con- 
tracts relied  on  by  the  defendant  in  this  case.     Their  clear  pur- 
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pose  is  to  attempt  to  free  the  railway  company  from  the  liability 
the  state  has  seen  fit  to  impose  upon  it  in  the  conduct  of  its  busi- 
ness in  lowa^  and  which  the  state  statutes  declare  cannot  be 
ayoided  by  contracts  entered  into  in  violation  of  the  provisions  of 
the  statutes^  and  it  must  be  held  that  the  clauses  of  the  contract 
i^ch  are  intended  to  free  the  company  from  liability  for  inju- 
ries caused  by  the  negligence  of  the  company  or  of  its  employes 
to  express  messengers,  when  engaged  in  their  duties  upon  the 
company's  trains  in  Iowa,  are  invalid/' 

In  accord,  see  Railroad  Co.  v.  Pontius  (supra) ;  Railway  Co. 
V.  Mackey  (supra);  Railway  Co.  v.  Herrick  (supra);  RaQroad 
Co.  V.  Mathews,  168  U.  S.  7, 1897. 

/.  a.  0.  p. 
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The  State  :  The  Ooyerkobs  and  thbie  Agents.  (L'B^tat  : 
LES  qouvernakts  bt  LE8  AGENTS.)  By  Leon  Duguit,  Pro- 
f essor  of  Law  at  the  Uniyersitj  of  Bordeaux.  Paris :  Ancienne 
librarie  Thorin  et  fils.  Albert  Fontemomg^  editenr.  1903. 
Pp.  774. 

Those  who  have  read  with  interest  the  first  volume  of  Pro- 
fessor Duguif  s  work  on  the  State,*  will  be  pleased  to  learn  that 
the  second  and  concluding  one  has  appeared.  The  sub-title,  ''Gfov- 
emors  and  Agents/^  gives  us  the  key  to  the  new  book.  It  is  of  the 
relations  between  these  and  the  so-called  ^^State"  that  he  treats. 
The  fundamental  idea  of  the  work  is  that  status  and  not  con- 
tract determines  the  rights  of  all.  Our  author  premises  in  his 
introduction  the  conceptions  of  the  objective  law  (founded  upon 
the  solidarity  by  similitudes),  which  controls  all  human  affairs, 
and  of  "the  State/'  which  he  says  means  only  that  in  any  com- 
munity certain  men  monopolize  political  power.  Thence  he  pro- 
ceeds to  show  the  development  of  the  idea  of  representation, 
arising  first  in  Roman  Law;  how,  once  established,  it  necessi- 
tated a  State-person  in  order  to  validate  the  acts  of  the  gov- 
ernors by  giving  them  a  contractual  basis. 

Our  author  shows  that  the  conception  of  the  Nation-person 
was  made  the  basis  of  the  "social  contract,^'  and  so  the  'Mcious 
circle"  was  complete.  He  denies  the  truth  of  the  theory  of  repre- 
sentation and  the  reality  of  the  State-person.  The  former  is 
false,  he  says,  because  the  governors  represent  only  themselves — 
never  the  community — (a  view  which  is  held  in  some  portions  of 
the  United  States) ;  the  latter  because  it  is  impossible  of  demon- 
stration. 

Considering  the  Nation,  M.  Duguit  rejects  all  d  priori  con- 
ceptions. He  says,  following  the  opinion  of  Aristotle,  that  before 
we  can  define  it  we  must  determine  the  nature  of  its  constituent 
parts.  Thence  our  author  goes  on  to  discuss  the  nature  of  the 
electorate.  He  says  that  universal  manhood  suffrage  proceeds 
from  a  false  premise,  that  it  makes  equal  unequal  things.  His 
own  view  is  that  there  is  no  right  to  vote ;  "the  electorate  is  a 
power  to  will  effectively  in  the  domain  of  the  law ;  the  electorate 
is  an  objective  power  of  an  individual  will.'*  This,  of  course, 
follows  from  his  conception  of  the  objective  law. 

Having  thus  demonstrated  that  the  electorate  is  merely  a 
function  our  author  proceeds  to  define  parliaments  as  follows: 
*T[n  political  parlance  the  name  of  parliaments  is  given  to  as- 
semblies of  individuals  who  are  in  fact  invested  with  the  power 
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to  make  dedtionfi  vhkh  are  obligatoryy  in  themflelyeB^  or  under 
certain  conditions^  upon  all  the  members  of  a  given  collectiyiam 
and  oyer  all  the  parts  of  the  territory  occupied  by  the  ooUectiy- 
ism.^  In  considering  the  relationship  existing  between  political 
assemblies  and  the  wills  of  their  constituents  and  the  question 
of  the  will  of  parliaments^  he  says :  ^Tolitical  art  has  sought  the 
best  means  of  assuring  the  enactment  of  laws  as  nearly  as  possi- 
ble in  conformity  with  the  rule  of  law  founded  upon  solidarity; 
and  the  means  which  rightly  or  wrongly  have  appeared  best  to 
modem  men  is  to  consider  as  law  the  formula  adopted  by  a  cer- 
tain number  of  individual  wills,  clothed  with  a  certain  objectiye 
power/* 

After  discussing  and  rejecting  theories  which,  on  the  basis 
of  representation,  seek  to  give  juristic  value  to  the  acts  of  parlia- 
ments, H.  Duguit  expounds  his  own  view  thus,  ''A  special  soli- 
darity unites  the  electors  and  the  deputies,  a  solidarity  which 
possesses,  moreover,  the  same  characteristics  as  social  solidarity 
in  general/' 

Our  author  then  considers  the  chiefs  of  state.  These — 
whether  kings  or  presidents — ^he  says,  have  no  subjective  rights. 
They  are  bound  absolutely  by  the  objective  law. 

The  fourth  chapter  of  M.  Duguit's  book  is  the  most  important, 
especially  in  its  resume  of  his  argument  to  that  point.  He  says: 

"Neither  the  assembly  of  the  people,  nor  the  electoral  body, 
nor  the  parliament,  nor  the  chief  of  state  are  titularies  of  a  sub- 
jective right  of  power;  they  have  not  the  property  of  this  par- 
ticular right,  which  is  still  called  sovereignty.  No  more  are  they 
the  'mandataires*  of  the  nation-person,  which  should  be  titulary 
of  the  sovereign^.  Nor  is  it  even  possible  to  see  in  them  the 
organs  of  an  entire  collective  person — ^the  state. 

"The  primary  governors  and  the  representative  governors  have 
a  greater  power  in  fact,  which  is  not  in  itself  eitner  a  right  or 
even  an  objective  power,  but  the  duty  imposed  upon  them  to 
employ  this  greater  power  for  a  certain  purpose,  implies  for 
them  an  objective  power,  which  is  in  fact  organized,  ruled  and 
sanctioned.  Whatever  they  may  be,  they  have,  then,  only  an 
objective  power,  power  of  an  individual  will,  and  all  the  rules  of 
the  positive  law  relative  to  governors  must  repose  upon  these  two 
ideas:  there  is  no  political  will  but  the  individual  will  of  the 
governors,  this  individual  will  of  the  governors  is  invested  with 
an  objective  power,  which  shoidd  be  controlled  and  sanctioned 
by  the  law. 

"To  the  governors  belongs  the  domain  of  the  objective  law; 
they  formulate  the  abstract  and  general  rule.  They  cannot  act 
in  the  domain  of  the  subjective  law,  nor  create  a  subjective 
situation,  nor  intervene  in  a  subjective  situation  already  created. 
To  the  agents  [belongs]  the  domain  of  the  subjective  law,  they 
have  the  competence  to  create  by  an  act  of  will  a  subjective 
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juristic  sitoation,  to  state  and  realize  a  gtmilar  Bitaation  already 

existing/' 

Of  the  juristic  nature  of  the  appointment  of  agents  the  author 
has  this  to  say: 

''When  a  service  enters  into  the  obligatory  mission  of  the 
state^  three  concomitant  phenomena  of  varying  degrees  are  pro- 
duced: the  nomination  of  the  agent  charged  witti  the  service 
becomes  unilateral ;  the  agent  is  placed  in  an  objective  situation ; 
often  he  acquires  competency  to  perform  acts,  unilateral,  or,  of 
public  power/'  The  author  means  to  say  that  the  agent  is,  as  it 
were,  subrogated  to  the  ''detenteurs  de  la  force," 

In  discussing  the  status  of  agents,  M.  Duguit  declares  that, 
once  appointed  they  are  amenable  to  the  subjective  law  only. 
But  where  it  does  not  prescribe  their  functions  they  are  subject 
to  supervision  and  restraint.  The  nature  of  this  control  our 
author  declares  to  be  primitive  and  like  that  exercised  by  gen- 
eral laws  over  private  individuals.  He  then  discusses  what  he 
calls  the  'Tiierarchy*'  of  agents,  i.  e.,  the  manner  of  annulling 
the  iUegal  or  inexpedient  acts  of  agents,  by  superiors.  M. 
Duguit  makes  a  resume  of  this  chapter  as  follows :  'Agent  func- 
tionaries are  exclusively  in  a  situation  of  objective  law,  from 
both  an  active  and  passive  point  of  view;  agents,  not  function- 
aries, are  in  a  subjective  situation  which  is  determined  by  the 
juristic  act,  eflScient  cause  of  this  situation,  and  which  conse- 
quently variable  for  each  agent,  cannot  be  the  subject  of  a  gen- 
eral theory/' 

In  his  fifth  chapter  our  author  discusses  the  juristic  situation 
of  "agent-functionaries.'*  "Competency,"  he  says,  "is  an  objective 
power."  Practically  in  no  form  of  government  save  our  own, 
where  we  accomplish  it  by  a  Supreme  Court,  is  there  an  effective 
sanction  for  the  laws  of  competency. 

Pursuing  his  thought  in  reference  to  various  kinds  of  agents, 
M.  Duguit  comes  finally  to  the  case  of  a  soldier.  He,  the 
author  says,  must  implicitly  obey  the  command  of  his  superior, 
but  where  he  is  allowed  discretion  he  may  exercise  it.  This  view, 
so  self-evident  to  a  Frenchman,  to  whom  an  army  means  national 
existence,  may  appear  to  some  few  in  an  unmilitaiy  country  to 
be  open  to  debate.  Confounding  the  principle  that  the  civil  law 
is  superior  to  the  martial  law  in  time  of  peace,  with  the  notion 
that  it  is  always  superior  to  it,  they  endeavor  to  hold  a  private 
soldier  criminally  liable  for  performing  his  duty  in  a  region 
where  martial  law  has  been  proclaimed. 

Finally  M.  Duguit  considers  the  relation  existing  between  a 
community  exercising,  for  the  sake  of  convenience,  rights 
normally  pertaining  to  the  state,  and  the  state  itself.  Sud) 
groups  he  calls  "decentralized  agents."  He  shows  that  the  ex- 
istence of  such  communities  renders  impossible  the  existence  of 
a  state-sovereign,  since  it  necessitates  a  parcelling  out  of  sov- 
ereignty into  bits  for  distribution  in  certain  localities. 
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The  criterion  of  decentralized  agents^  according  to  onr  author, 
is  their  election  by  a  local  plebiscite.  They  are,  nevertheless, 
amenable  to  the  superior  authority. 

We  see,  then,  that  all  political  power  springs  not  from  right 
but  from  the  fact  that  one  man,  or  a  group  of  men  impose  their 
will,  per  fas  vel  nefas,  on  the  rest.  They  are  controlled  only  by 
the  objectiye  law,  a  violation  of  which  results  in  destruction. 
State  tiiere  is  none,  sovereign  there  is  none;  only  vast  groups 
of  men  struggling,  each  according  to  his  lights,  for  happiness 
and  often,  perhaps  always,  tolerating  the  impositions  of  other 
men,  whom  they  are  too  busy  or  too  indolent  to  resist.  Unflat- 
tering, but  most  like  portrait  of  the  human  race  I 

We  have  discussed  "L'Etaf*  at  length  because  we  deem  the 
book  of  more  than  temporary  interest,  and  because  few  readers 
will  wade  through  fourteen  hundred  pages  written  in  a  foreign 
language. 

Of  the  work  as  a  whole,  apart  from  the  value  of  the  ideas  it 
contains,  we  think  that  much  might  be  gained  by  condensatioiL 
Many  of  the  arguments  are  spun  out  into  tiresome  and  insipid 
detail  There  is  endless  repetition  of  dominant  thoughts.  Much 
might  be  gained  for  the  foreign  reader  by  a  detailed  table  of 
contents,  which  would  enable  him  to  follow  the  general  argu- 
ments without  being  compelled  to  peruse  long  disquisitions  upon 
French  law.  In  other  words,  while  M.  Duguif  s  work  will 
always  be  of  interest  to  the  learned  and  studious,  we  fear  that, 
in  its  present  form,  it  will  repel  rather  than  attract  the  occasional 
reader.  B.  B.  3.^  Jr. 


The  Encyclopedia  of  Evibencb.  Vol.  I.  Edited  by  Edgab 
W.  Camp.  Pp.  1020.  Los  Angeles,  Cal. :  L.  D.  Powell  Co. 
1903. 

The  editor's  preface  states  that  ''the  limits  of  this  work  cannot 
be  precisely  determined  by  definitions  of  the  word  'evidence,* 
but  must  be  fixed  by  the  use  and  wont  of  lawyers  in  investigating 
matters  in  litigation.*' 

It  is  not  surprising,  therefore,  to  find  that  of  thirty  subjects 
dealt  with  in  the  volume,  only  three,  Admissions,  Ambiguity, 
and  Alterations  of  Instruments,  are  usually  considered  as  belong- 
ing peculiarly  to  the  law  of  Evidence.  The  rest  of  the  volume 
consists  of  substantive  law  stated  in  the  form  of  rules  of  evidence 
and  of  particular  applications  of  the  general  rules  of  evidence 
to  the  specific  subject  discussed.  Whether  such  a  treatment  does 
not  tend  to  confusion  and  obscurity  is  more  than  questionable. 
Certainly  from  the  standpoint  of  a  scientific  treatment  of  the 
law  of  Evidence  it  cannot  be  defended. 

But  such  a  book  will  be  of  service  to  the  busy  practitioner 
who  wishes  to  obtain  at  a  glance  in  a  condensed  form  an  idea 
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of  what  are  the  subetantial  elements  which  he  nraat  prore  in  a 
particnlar  action  and  how  he  may  proye  them.  The  arrangement 
is  for  this  purpose  good,  and  the  book  has  evidently  been  care- 
fully prepared.  That  the  undertaking  is  intended  to  be  exhaua- 
tiye  would  appear  from  the  fact  that  this  the  first  Tolume  only 
brings. the  subject  down  to  Assault  and  Battery.  F.  H.  B. 


Crimb  in  Its  IJblations  to  Social  Progbbss.  By  Asthub 
Clevelakd  Hall^  Ph.  D.,  Fellow  in  Sociology,  Columbia, 
1894-95.  Pp.xvii  +  427.  New  York:  The  Columbia  Univei^ 
sity  Press.    The  Macmillan  Company^  Agents.    1902. 

The  author  of  this  yolume  has  produced  a  work  which  cannot 
&il  to  be  of  the  greatest  interest  to  all  careful  students  of  soci- 
ology. Those  who  have  never  had  occasion  to  refer  to  the  sub- 
ject will  doubtless  be  surprised  to  find  that  crime  is  apparently 
increasing  fast.  But  the  author  brings  out  very  clearly  that  thia 
is  due  to  the  fact  that  with  the  advancement  of  civilization  many 
acts  which  formerly  were  regarded  as  mere  negligences  are  pro- 
hibited by  the  law-making  power  of  the  state  and  denominated 
crimes.  So  that  while  criminal  acts  as  a  whole  are  becoming 
more  numerous,  the  number  of  commissions  of  any  one  ofFense 
may  be  decreasing.  How  the  extension  of  the  legislative  inhi- 
bition in  converting  immoralities  into  positive  crimes  is  im- 
proving the  character  of  the  social  body  is  well  demonstrated  by 
the  autiior.  In  spite  of  many  references  to  statistics,  the  book  is 
written  in  an  interesting  style.  For  an  exhaustive  and  inter- 
esting discussion  of  the  relation  of  crime  to  society  the  work  is 
recommended.  F.  W.  8. 


Thb  Trial  Lawybbs'  Assistant  in  Crikinal  Casbs.  By 
Henry  Hardwickb.  Pp.  x  +  308.  Albany,  N.  Y.:  Banks 
&Co.    1902. 

*The  chief  object  the  author  has  had  in  view  in  writing  the 
.  .  .  work  is  that  of  giving,  in  a  concise  f orm^  information  which 
would  prove  serviceable  to  the  trial  lawyer.**  The  book  contains 
about  three  hundred  and  fifty  subjects,  gathered  together  from 
many  sources,  and  considers  them  in  proportion  to  their  worth 
to  the  trial  lawyer.  Some  are  merely  defined;  others  are  dis- 
missed with  a  mere  reference  to  the  New  York  Penal  Code ;  and 
still  others  with  fuller  discussion  and  citation  of  authorities. 
There  is  an  appendix  of  seventy-two  pages,  which  contains  a 
'Table  of  Contents  of  Sections  of  the  New  York  Code  of  Crimi- 
nal Procedure    .    .    .**    and  sections  of  that  code. 

An  examination  of  the  first  fifty  subjects  discussed  shows  that 
sixteen  are  almost  wholly,  if  not  entirely^  based  on  references  to 
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New  York  gtatates  and  cases;  so,  all  fhrough  the  book,  thus — 
"Animals''  (page  3)  ;  ''Cruelty  to,  N.  Y.  Pen.  Code,  §  666-669*'; 
Tublic  Peace,"  page  146;  ''Beligious  Liberty  and  Conscience," 
page  158,  etc.  The  book  is,  therefore,  of  little  or  no  importance 
to  lawyers  other  than  those  practicing  in  New  York.  Whether 
in  its  present  shape  it  will  be  of  yalue  even  in  New  York  is 
doubtful.  The  arrangement  of  the  book  is  bad.  While  the  sub- 
jeeta  are  collected  together  under  general  alphabetical  heads, 
farther  than  this  the  author  has  not  gone.  ''Assault"  on  page  1 
is  followed  in  succession  by  the  subj^ts,  "Abduction,"  "Arson  " 
"Animal^"  "Absence,"  etc.  This  fault  pervades  the  whole  book, 
tiiiis:  "Lhnitations"  is  considered  before  "Larceny";  "Public 
Peace"  before  'Tardon,"  and  so  on.  The  mistake  is  not  reme- 
died by  an  index.  True,  there  is  a  "Table  of  Subjects"  (page  299 
ei  seq.),  but  the  same  arrangement  exists  even  there.  This  is  of 
course  a  criticism  of  mere  mechanical  details,  the  proper  arrange- 
ment of  which  seems  to  have  been  overlooked. 

Looking  at  the  real  substance  of  tilie  book,  there  is  some  real 
worth  therein  contained,  together  with  much  that  has  no  place 
in  a  voltmie  of  this  nature.  On  page  72  we  read:  "Felon.  One 
convicted  and  sentenced  for  felony" ;  on  page  93,  "/dem  8onan$. 
Sounding  the  same";  on  page  136,  "Penitentiary.  A  prison  for 
the  punishment  of  convicts" ;  this  and  nothing  more  is  said  of 
the  subjects  thus  treated.  These,  and  several  more  like  them, 
have  no  place  in  a  book  which  purports  to  be  of  any  practical 
assistance  to  a  trial  lawyer.  On  page  187,  under  tne  heading 
"Qualities  of  a  Trial  Lawyer,"  the  author  writes,  "A  good  advo- 
cate should  be,  above  all  things,  a  good  man."  A  busy  lawyer 
has  no  time  to  use  a  book  full  of  such  statements.  While  every 
word  of  the  sentence  is  true,  a  book  of  the  practical  character 
claimed  for  this,  shoidd  be  practical.  Ethics  and  morals  should 
be  learned  elsewhere.  One  goes  to  a  dictionary  for  matters  of 
orthography,  pronunciation,  definitions,  etc.,  but  not  for  essays 
on  law  or  literature.  Pari  ratione,  he  goes  to  a  trial  lawyer's 
assistant  for  practical  assistance,  and  not  for  the  interpretation 
of  words  whose  meaning  is  obvious,  etill  less  for  lessons  of 
morality.  Lawyers  gain  nothing  by  the  addition  of  this  volume 
to  the  ever  increasing  number  of  legal  publications. 

B.  H.  L. 


Thb  Tbial  Lawyer's  Assistant  in  Civil  Cases.  By  Henbt 
Habdwickb.  Pp.  xii  +  789.  Albany,  N.  Y.:  Banks  &  Co. 
1902. 

Practically  the  same  criticism  applies  to  this  book  as  to  the 
author's  "The  Trial  Lawyer's  Assistant  in  Criminal  Cases." 
The  same  reliance  on 'New  York  statutes  and  cases,  the  same 
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fatilt  in  alphabetical  arrangement,  the  same  habit  of  inserting 
impractical  matter  {vide  *^ Judge''  p.  164,  '^e  cannot  refrain 
.  .  .  "  etc.)  is  here  in  evidence.  The  subject  "Maxhnsi" 
extends  from  page  233  to  368  inclusive;  such  lengthy  considerft- 
tion  is  disproportionate  to  the  general  scope  of  the  work. 

B.  H.  L. 


The  Modern  Law  of  Ebal  Property  and  Other  Interests 
IN  Land.  By  Herbert  Thorndike  Tiffany.  Two  Vols. 
Pp.  xxxiii  +  1589.    St.  Paul:  Keefe-Davidson  Co.     1903. 

This  recent  book,  in  two  volumes,  on  fieal  Property  is  a  very 
useful  effort  to  furnish  what  its  title  indicates,  to  wit,  "A  Treatise 
on  the  Modern  Law  of  Seal  Property.^^  There  are  many  standard 
treatises  of  high  reputation  upon  the  law  of  Beal  Properly,  but 
most  of  them  emphasize  what  might  be  called  the  historical  as 
opposed  to  the  modem  side  of  law ;  such  are  Leake's  '^Digest  of 
the  Law  of  Property  in  Land,''  Digby's  'TLiaw  of  Beal  Estate" 
and  Challis's  'TReal  Property,"  not  to  mention  the  earlier  books  of 
Williams  and  Washburn,  and  the  still  earlier  authorities  of  Kent 
and  Blackstone.  The  author  of  these  volumes  has  not  hesitated 
to  refer  freely  to  these  and  other  standard  works,  but  has  appar- 
ently based  his  book  to  a  very  unusual  degree  on  the  ''Cases  on 
the  Law  of  Beal  Property,"  by  Professor  Gray,  of  Harvard  Uni- 
versity. The  book  indeed  may  properly  be  described  as  so  dis- 
tinctly based  upon  this  collection  of  cases,  as  to  be  of  special 
value  to  students  of  those  cases.  The  writer  believes  that  no 
study  of  cases  is  sufficient  unless  supplemented  by  lectures  or 
text-books,  and  it  is  probable  that  the  students  of  Gray's  Cases 
will  find  in  this  volume  just  the  necessary  supplementary  matter 
that  they  need.  This  statement,  however,  suggests  also  the  limi- 
tations of  this  book;  it  will  be  of  very  Uttle  practical  value  in 
the  library  of  the  ordinary  practicing  lawyer,  as  the  form  of  the 
work  is  not  suited  for  that  purpose.  In  making  tiiis  statement, 
however,  it  is  only  fair  to  add  that  perhaps  it  is  questionable 
whether  any  such  general  work  could  be  of  use  in  the  library  of 
the  lawyer,  inasmuch  as  the  law  of  real  estate  is  so  largely  gov- 
erned by  the  statutes  and  decisions  of  each  state  that  it  vrould 
be  very  difficult,  if  not  impossible,  to  write  a  general  text-book 
which  would  be  of  practical  use  everywhere. 

From  the  point  of  view  of  the  student,  however,  this  book  is 
extremely  well  prepared.  The  student  has  a  natural  desire  to 
know  how  far  the  ancient  principles  which  he  has  studied  are 
still  in  force,  and  while  the  discussion  is  properly  restricted  to  a 
very  limited  space,  Mr.  Tiffany  has  almost  invariably  followed 
his  statement  of  the  law  with  a  reference  to  the  modem  statutes 
or  decisions  in  this  country.  Again,  the  arrangement  of  the 
book,  while  primarily  based  upon  Gray's  Cases,  seems  to  contain 
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oome  ideas  which  are  perhaps  improvements  upon  Mr.  Ofay's 
arrangement.  For  example,  in  Gray's  Cases,  the  entire  subject 
of  "future  estates  and  interests'*  is  not  reached  until  the  fifth 
Toliune  of  his  work,  long  after  the  discussion  in  the  first  volume 
of  the  various  kinds  of  estates.  Logically  it  would  seem  that 
'^future  estates"  should  be  treated  as  a  part  of  the  discussion  of 
''estates''  as  a  whole,  and  it  is  so  treated  by  Mr.  Tiffany.  It  has 
sometimes  occurred  to  the  writer  that  the  probable  reason  for 
Mr.  Gray's  arrangement  in  this  particular  matter  is  the  difficulty 
of  the  subject  of  future  estates,  and  the  desire  therefore  not  to 
treat  them  until  the  student  has  spent  two  years  on  his  sudy 
of  the  less  difficult  parts  of  property.  However  that  may  be,  as 
a  matter  of  logical  arrangement,  Mr.  Tiffany's  plan  seems  to 
be  preferable.  Similarly  the  subjects  of  "dower"  and  "curtesy" 
(also  found  in  the  last  volume  of  Mr.  Oram's  Cases)  are,  appar- 
ently for  the  same  reason,  treated  by  Mr.  Tiffany  under  the 
same  general  title  of  "estates." 

Passing  by  Part  Two,  "The  Ownership  of  Land,"  which  in- 
cludes the  topics  just  mentioned  as  well  as  many  others  belong- 
ing under  that  title,  we  come  to  Part  Three,  "Rights  to  Dispose 
of  Land  not  Based  on  Ownership."  Under  this  title  the  cases 
on  "Powers"  are  grouped.  It  would  seem  to  the  writer  that  this 
also  is  a  logical  arrangement,  and  helps  to  suggest  to  the  mind 
of  the  student  the  correct  logical  relation  between  the  rights 
exercised  by  the  owner  himself  and  the  rights  exercised  by  the 
owner  acting  through  an  agent. 

Part  Four  discusses  "Rights  as  to  the  Use  of  Profits  of  An- 
other's Land."  It  will  be  remembered  that  Mr.  Gray  is  probably 
responsible  for  this  very  convenient  title,  which  is  discussed  in 
his  second  volume.  Mr.  Tiffany  has  adopted  it  pretty  generally, 
but  has  made  the  slight  improvement  which  has  often  suggested 
itself  to  the  writer  of  starting  with  ^'Natural  Rights"  and  follow- 
ing them  with  "Artificial  Sights"  of  the  various  kinds,  con- 
cluding with  a  chapter  on  "Public  Rights."  This  part  concludes 
the  first  volume. 

The  second  volume  begins  with  Part  Five  on  "The  Transfer  of 
^Rights  in  Land."  It  includes  conveyancing  and  decedent's 
estates,  with  some  of  the  minor  titles  included  in  the  third  and 
fourUi  volumes  of  Gray's  Cases,  such  as  forfeiture,  dedication, 
etc.  It  also  includes  several  topics  not  covered  at  all  by  Gray^s 
Cases,  such  as  "Transfer  under  Judicial  Process."  Under  this 
same  part  are  included  the  topics  of  "Notice"  and  the  'Tlecord- 
ing  Laws,"  and  also  the  topics  of  "Fraudulent  Conveyances"  and 
"Conditions" ;  it  seems  to  the  writer  that  these  topics,  which  are 
included  in  the  last  volume  of  Gray's  Cases,  are  very  properly 
included  by  Mr.  Tiffany  in  his  general  discussion  of  "Transfer 
of  Rights  in  Land." 
Finally  in  Part  Sixth,  "Liens,"  there  is  a  discussion  of  Mort- 
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gages  and  Equitable  and  statntorj  Liena^  whidi  seems  to  Him 
writer  to  be  yery  appropriate^  dthough  not  corered  at  all  in 
Gray's  Cases.  While  the  subject  in  the  Uniyersity  of  Peniujl* 
▼ania  Law  School  is  considered  nnder  a  separate  head,  it  would 
certainly  seem  desirabk  that  every  student  of  property  should 
study,  at  least  to  a  limited  extent,  the  law  of  Mortgages  and  other 
Idens. 

For  the  reason  thns  indicated,  the  writer  bdieres  that  the 
students  of  the  varions  Law  Schools  will  find  Mr.  Tiffany^ 
Tolnmes  of  real  practical  use,  and  he  is  to  be  congratulated  on 
famishing  the  best  work  for  this  purpose.  If  time  permitted,  it 
would  be  possible  to  call  attention  in  detail  to  many  chapters 
in  which  the  proportion  of  Ancient  and  Modem  Law  seems  to 
have  been  admirably  preserved.  As  an  especially  good  iUustnir 
tion.  Chapter  Five  on  'Suitable  Ownerships  is  an  unnsoally 
successful  effort  to  state  the  ancient  law  of  ^sesi^  and  ito 
knodem  development  in  the  law  of  'Trusts.'* 

fi.  D.  B. 
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[AckaowlcdpncBt  will  be  mftde,  aader  this  title,  of  all  books  rccdfed,  and  rcrtew 
win  be  given,  as  near  aa  poialbic,  tn  the  order  of  their  receipt.  Thooe,  howerer, 
aufked^wiUaotbeieTlewcd.  Books  ihould  be  leat  to  the  Bditor4a-Cliier,  Depaft- 
Beat  of  Law,  UniveiBity  of  Peaaajhraala,  8.  W.  Oor.  Thirty-fiMuth  aad  Cheotaat 
atracta,  Philadelphia,  Pa.] 
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John  W.  DwYER.    Pp.  xi  +  397-    Chicago:  Calkighan  &  Co.    1902. 
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Stephens'  Digest  of  the  Law  of  Evidence 

With  Notes  by  Hon.  GEORGE  M.  DALLAS,  LL.  D.,  Jndge  of  the  United  States  Cinsoit  (J 
for  the  Third  Cironit,  and  HENRY  WOLF  BIKLE,  A.  M.,  L.  L.  B.,  Fellow  in     1 
the  Law  Department  of  the  University  of  Pennsylvania 

A  Methodleal  Outline  of  the  Rules  of  Evidence  for  the  use  of  Lawyers  and  LawSUidj 
BUGKRAM.      PRIGE.   SU30 


THE  SUPPLBMBNT  TO 

PEPPER  &  LEWIS'  DIGEST  (voli 

Being  a  Digest  of  the  I^awa  of  Pennsylvania  for  i8gg  and  igox 

COHTAiNlNO :  A  List  of  Sections  of  the  Constitntion  and  of  the  Acts  of  Aasemblj  ated 
Constrned  in  Gases  reported  since  1897 — Pages  ozi  to  coczxzix.  Lists  of  the  Aots  Ameal 
Repealed,  Expressly  Saved  from  Repeal,  Not  Affected,  and  Extended  Daring  the  Sea^ 
1899  and  1901— Pages  cccxl  to  occlxiii.  Digest  of  the  Laws  Passed  Daring  the  Seno^ 
1899  and  1901,  with  Index,  columns  641  to  1856.  PRIOE,  SSA^ 

These  Lists,  pages  czl  to  ccclziii.  and  slmiUkr  list  in  Volame  8,  niges  y  to  cix.  bring  the  annotatfons  of  Yol 
land  2  down  to  1902.    This  feature  of  bringing  the  Decisions  down  to  da 


land  2  down  to  1902.  This  feature  of  brlnglnff  the  Decisions  down  to  date  is  only  foond  In  Pepper  &  i 
''^^^.o??®  above,  bound  with  the  flret  supplement  (Vol.  8),  constituting  a  Digest  of  the  Laws^  Fe 
vania.  ISOS  to  1901,  with  Index,  Price,  $6.50,    The  Index  covers  Volumes  8  and  4. 
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FIFTH  EDITION. 


BY  HENRY  OSBORN  TAYLOR,  of  th«  NawYorfcl 


Chaptbr  I.-IV.— The  Corporate  Idea  in  the  Roman 
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Containing  the  OMcial  Announcements  of  the  Defartmeni 
of  Law  of  the  University  of  Pemuykmmo^ 

LISTS  OF  CASES  TO  BE  COVERED  IN  CLASS. 
THIRD  YEAR. 

Equity.    (Contracts.) 

Reformation  and  rescission  of  contracts  on  the  ground  of 
mistake  in  law.  Keener,  Vol.  Ill,  Sec.  i,  omitting  cases 
on  the  following  pages:  2,  32,  54,  72,  86,  99,  131,  162, 
164. 

Mistake  of  fact.  Keener,  Vol.  Ill,  Sec.  2,  omitting  the 
cases  on  the  following  pages:  iSr,  184,  202,  209,  217,  227. 

Mistake  must  be  mutual.  Vol.  Ill,  Sec  3,  omitting  tiie 
cases  on  the  following  pages :  267,  260,  2861  317. 

Defence  of  the  Statute  of  Frauds     Keener,  Vol.  Ill, 

PENNSYLVANIA  STATUTES. 
A.  Limitation  of  Actions  in  Pennsylvania. 

1.  Constitution AUTY  op. 
Kom  V.  Brown,  64  Pa.  55. 

2.  Claims  op  the  Stats^ 
Com.  V.  Baldwin,  i  Watts,  54. 

Com.  V.  Alburger,  i  Whart.  46&'486-48S. 

3.  Computation  of  Time. 
Sims  V.  Hampton,  i  S.  &  R.  411. 
Menges  v.  Frick,  73  Pa.  137. 

4.  Conflict  of  Laws* 
Watson  V.  Brewster,  i  Pa.  381. 
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5,  Sco?E  pp  THE  Act.  , . 

Hannum  v.  Borough  of  West  Chester,  63  Pk.  475,  pp.  477- 

478. 
Foster  v.  Cumberlaqd  Valley  Ry.  Co.,  23  Pa.  371. 
Thompson  If.  McGaw,  11  Watts,  161. 

6.  Where  There  is  a  Relation  of  Trust  Between  the 

Parties. 

Yorks  Appeal,  110  Pa.  69. 

7.  Merchants'  Accounts. 

Stiles  V.  Donaldson,  2  Dallas,  264. 
Mattem  v.  McDevitt,  113  Pa.  402. 

8.  Specialties. 

Penrose  v.  King,  i  Yeates,  344. 
Davies  v.  Shoemaker,  i  Rawl.  135. 
Tilghman  v.  Fischer,  9  Watts,  441. 
Williams  v.  Freeman,  7  W.  &  S.  359. 
Evans  v.  Cleary,  125  Pa.  204. 
Rogers  v.  Bums,  27  Pa.  525. 
Richards  v.  Bickley,  13  S.  &  R.  395. 
Weisenburger  v.  Newill,  i  D.  R.  143. 

9.  Disabilities. 

Nissley  v.  Brubaker,  192  Pa.  388. 
Ward  V.  Hallam,  i  Yeates,  329. 
Thurston  v.  Fischer,  9  S.  &  R.  288. 

10.  When  the  Statute  Begins  to  Run. 

Meade  v.  McDowell,  5  Binn.  195. 
Leinhart  v.  Forringer,  i  P.  &  W.  492. 
Rankin  v.  Woodworth,  3  P.  &  W.  48. 
Taylor  v.  Witman,  3  Grant,  138. 
Owen  V.  Western  Saving  Fund,  97  Pa.  47. 
Blizzard  v.  Danville,  175  Pa.  479. 
Riner  v.  Riner,  166  Pa.  167. 


II.  Rbpucation  of  Fraud. 

Jones  V*  Rees,  4  Ycatcs,  109. 
Harrisburg  Bank  v.  Forester,  8  Watts,  12. 
Lewey  v.  Fricke  Coke  Co.,  166  Pa.  536. 
Smith  V.  Blachley,  198  Pa.  173. 
Noonan  v.  Pardee,  200  Pa.  474. 

12.  Interruption  op  the  Limitary  Term. 

Smith  V.  Freel,  Addison  ,291. 
Jones  V.  Moore,  5  Binn.  573. 
Fries  V.  Boisselet,  9  S.  &  R.  128. 
Forney  v.  Benedict,  5  Pa.  225. 
Hazelbacher  v.  Reeves,  9  Pa.  258. 
Suter  V.  Sheeler,  22  Pa.  308. 
Patterson  v.  Neuer,  165  P^  66. 
Smith  V.  Porter,  i  Binh.  209. 
Armstrong  v.  Levan,  109  Pa.  177. 

2.  To  Whom  and  by  Whom  Made. 
Kyler  v.  Wells,  17  Pa.  289. 
Watts  V.  Devie,  i  Grant,  267. 
Fritz  V.  Thomas,  i  Whart.  66. 

3.  Acknowledgment  by  Part  Payment. 
Barclay's  Appeal,  64  Pa.  69. 
Foringer  v.  Sisson,  14  Sup.  266. 

4.  Mutual  Accounts. 

Van  Swearingen  v.  Harris,  i  W.  &  S.  356. 
Thompson  v,  Hopi)er,  i  W.  &  S.  467. 
Hudson  V.  Hudson,  21  Sup.  92. 

b.  Absence  from  the  State. 
Bates  V.  Cullum,  177  Pa.  623. 

c.  Suit  by  the  Creditor. 
Harris  v.  Dennis,  i  S.  &  R.  235. 


B.  Landlord  and  Tenant. 

1.  Non-payment  of  Rent  and  Reicediss  or  Landlord. 

a.  Distress,  when  Exercisable. 
Clifford  V.  Beems,  3  Watts,  246. 
Gandy  v.  Dickson,  166  Pa.  422. 

b.  What  Goods  May  Be  Distrained. 
Whiting  V.  Lake,  91  Pa.  349. 
Jones  V.  Goldbeck,  8  W.  N.  C  533. 
Brown  v.  Sims,  17  S.  &  R.  138. 
Pierce  v.  Scott,  4  W.  &  S.  344. 

c.  Distress  in  Case  of  Fraudidemt  Removal  of  Goods. 
Sleeper  v.  Parrish,  7  Phila.  247. 

Hobbs  V.  Geiss,  13  S.  &  R.  417. 

d.  Remedy  of  Landlord  Tvhen  Tenant  Has  Removed  from 
Premises  without  Paying  Rent. 

Grider  v.  Mclntyre,  6  Phila.  112. 

e.  Proceedings  to  Recover  Possession  when  Tenant  Has 
Failed  to  Pay  His  Rent. 

Qark  v.  Everly,  8  W.  &  S.  226. 

2.  Non-Delivery  of  Possession  at  End  of  Term  and 

Landlord's  Remedies. 

a.  Re-Entry. 

Adams  v.  Adams,  7  Phila.  160. 

6.  Recovery  of  Possession  under  Act  of  11 72. 

Steele  v.  Thompson,  3  P.  &  W.  34. 
Shaffer  v.  Sutton,  5  Binn.  228. 
DeCoursey  v.  Trust  Co.,  81  Pa.  217. 
Logan  V.  Herron,  8  S.  &  R.  459. 
Gault  V.  Neal,  6  Phila.  61. 

c.  Recovery  of  Possession  under  Act  of  1863. 
Quinn  v.  McCarty,  81  Pa.  475. 
Smith  V.  Carter,  17  Phila.  344. 


3-  How  Fak  a  Tenant  May  Dibp«ts  Hu  Lamimlosd's 

TlTUL 

a.  General  Rule. 

Cooper  V.  Smith,  8  Watts,  536. 

b.  Exceptions. 

Heckert  v.  M'Kec,  5  Watte,  385. 
Elliott  V.  Smith,  23  Pa.  131. 
Hamilton  v.  Marsden,  6  Bimi.  45. 
Basldn  v.  Seechrist,  6  Pa.  154. 
Mays  V.  Dwight,  82  Pa.  462. 

4.  Retention  of  Emblement  by  Landlord  and  Ten* 
ant's  Remedies  Therepoe. 

Stultz  V.  Dickey,  5  Binn.  285. 
Demi  v.  Bossier,  i  P.  &  W,  224. 
Bittinger  v.  Baker,  29  Pa*  66. 
Adams  v.  McKesson,  53  Pa.  81. 

5-  Covenants^ 

a.  Construction. 

Obermyer  v.  Nicholas,  6  Binn.  159. 

b.  Landlord's  Covenant  for  Quiet  Enjoyment. 

Cozens  v.  Stevenson,  5  S.  &  R.  421. 
Bennet  v.  Bittle,  4  Rawle,  338. 
Garrett  v.  Cummins,  2  Phila.  207. 
Hoeveler  v.  Fleming,  8  W.  N.  C  65. 
Doran  v.  Chase,  2  W.  N.  C.  609. 
Brown  v.  Dickerson,  12  Pa.  372. 
Ross  V.  Dysart,  33  Pa.  452. 
Schuylkill  v.  Schmoele,  57  Pa.  271. 
Dyer  v.  Wightman,  66  Pa.  425. 
Bams  V.  Wilson,  1 16  Pa.  303. 
Vaughn  v.  Blanchard,  i  Yeates,  175. 
Smart  v.  AUegaert,  14  Phila.  179. 
Lanigan  v.  Kille,  9  W.  N  .C  481. 


8  SUPPLEMENT. 

c.  Landlord's  Covenant  to  Repair, 

1.  Implied. 
Reeves  v.  McComeskey,  1 68  Pa.  571. 
Carson  v.  Godley,  26  Pa.  iii. 
Sheerer  v.  Dickson,  7  Phila.  472. 

2.  Express. 
Kershaw  v.  Supplee,  i  Rawle,  131. 
Loomis  V.  Ruetter,  9  Watts,  516. 
Ward  V.  Vance,  8  W.  N.  C.  348. 

d.  Tenanfs  Covenant  to  Repair. 

1.  Impued. 
Long  V.  Fitzimmons,  i  W.  &  S.  530. 
Cornell  v.  Vanartsdalen,  4  Pa.  364. 
Kline  v.  Jacobs,  68  Pa.  57. 

2.  Express. 
Pollard  v.  Shaaffer,  i  Dallas,  210. 
Hoy  V.  Holt,  91  Pa.  88. 

Huber  v.  Baum,  152  Pa.  626. 

e.  Landlord's  Covenant  to  Renew  or  Sell  to  Lessee. 
Napier  v.  Darlington,  70  Pa.  64. 

Barclay  v.  Steamship  Co.,  6  Phila.  558. 

McQowry  v.  Croghan's  Administrator,  i  Grant,  307. 

6.  Construction   of   Tenancy   when   Lessee   Holds 

Over. 
Effinger  v.  Lewis,  32  Pa.  367. 
Creighton  v.  McKee,  7  Phila.  324. 
HoUis  V.  Bums,  100  Pa.  206. 
McClelland  v.  Rush,  150  Pa.  57. 
Smith  V.  Snyder,  168  Pa.  541. 

7.  Forfeiture  of  Term. 
Newman  v.  Rutter,  8  Watts,  51. 
Davies  v.  Moss,  38  Pa.  346. 

8.  Abandonment  of  Term. 
Auer  v.  Penn,  99  Pa.  370. 
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DISCUSSION  OF  HYPOTHETICAL  CASES. 
SECOND  YEAR. 
Equity. — Monday,  May  4. 

D.  holds  land  X.  in  trust  for  A.  D.  agrees  to  sell  X. 
to  B.  for  $3,000.  B.  has  no  notice  of  A.'s  interest  D. 
signs,  seals  and  delivers  to  B.  a  deed  for  X.,  B.  paying  D. 
$1,000.  A.,  not  knowing  of  the  above  transaction  between 
D.  and  B.,  agrees  to  convey  his  interest  in  X.  to  C.  and 
secure  the  conveyance  of  the  legal  title  from  D.  to  C.  for 
$3»500-  Under  a  request  from  A.,  C.  pays  D.  $3,500  in 
trust  for  A.,  asking  D.  for  a  conveyance  of  the  legal  title  to 
X.,  which  D.  promises  to  givt  on  his  return  to  the  city.  A., 
learning  of  the  transaction  between  D.  and  B.,  and  also  that 
D.  has  absconded  with  the  $3,500  paid  by  C,  conveys  his, 
A.'s,  interest  in  X.  for  $2,500  to  E.,  E.  having  no  notice 
of  any  of  the  prior  transactions.  B.,  C.  and  E.  have  referred 
to  you,  for  sidjustment  according  to  law,  their  respective 
claims  against  each  other  and  their  interests  in  X.  Discuss 
and  decide  the  questions  presented. 

Ibid. — Monday,  May  11. 

T.  is  trustee  of  land  X.  for  B.  B.  borrows  $100  from 
T.,  telling  T.  that  he  can  consider  B.*s  interest  in  X.  as 
collateral  security  for  the  debt.  B.  for  value  mortgages  his 
interest  in  X.  to  A.  A.  notifies  T.  of  his,  A.'s,  interest  in 
X.    A.  is  not  notified  by  either  T.  or  B.  of  T.'s  loan  to  B. 

B.  conveys  his  interest  in  X.  for  value  to  C.  C.  has  no 
notice  of  A.'s  mortgage.  C.  notifies  T.  of  his  interest  in  X. 
and  pays  T.  $100.  T.  conveys  to  C.  the  legal  title  to  X. 
without  notifying  C.  of  A.'s  interest  in  X.  A  brings  a  bill 
in  5quity  making  T.,  C.  and  B.  defendants,  offering  to  pay 

C.  $100,  and  praying  that  C.  be  compelled  to  convey  the 
land  to  him,  A.  At  the  hearing  the  above  recited  facts 
appear.    What  action  should  the  court  take? 

Ibid. — Monday,  May  18. 

D.  is  possessed  of  an  equitable  interest  in  a  term  of 
years.    T.  is  trustee  of  the  term.    D.  dies.    D.'s  will  is  as 
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follows:  ''All  my  leasehold  interests  I  give  to  C.  in  trust  for 
E/'  £.  for  value  assigns  his  interest  in  the  term  to  A. 
Without  notice  of  the  assignment  to  A.,  E.  for  value  assigns 
his  interest  in  the  term  to  B.  B.  notifies  T.  of  the  assign* 
ment  to  him,  B.  A.  then  notifies  T.  of  the  assignment  to 
him,  A.  T.  tells  A.  of  B.'s  interest,  and  A.  at  once  notifies 
C  of  his,  A/s,  interest.  On  the  above  recited  facts  is  A.  or 
B.  entitled  to  £.'s  interest  in  the  term?  Discuss  and  dedde 
the  question. 

FIRST  YEAR. 

Equity. — ^Tuesday,  May  5. 

In  the  jurisdiction  two  judgments  in  ejectment  are  neces- 
sary to  establish  a  title  to  land.  Land  X.  is  mainly  valuable 
on  account  of  the  coal  it  contains.  No  mines  have  been 
opened  on  the  land.  B.  is  in  possession  of  X.  as  tenant  for 
life.  A.  brings  an  action  of  ejectment  against  B.,  claimii^ 
X.  by  adverse  title.    Judgment  in  this  case  is  given  against 

A.  A.  begins  another  suit  in  ejectment  for  X.  ^[ainst  B. 

B.  opens  a  shaft  on  X.  and  begins  to  take  out  coal.  A.  is 
advised  that  he  can  successfully  bring  a  bill  in  equity  against 
B.  to  restrain  B.  from  mining  any  coal  until  the  title  to  the 
land  is  settled.  Is  the  advice  sound?  Discuss  and  decide 
this  question. 

Ibid. — ^Tuesday,  May  12. 

B.  erects  a  lime  kiln  on  his  land.  At  the  time  the  kiln  is 
built  the  surrounding  country  is  occupied  by  farms.  After 
the  kiln  has  been  in  operation  for  many  years  a  suburban 
land  improvement  company  secures  large  tracts  of  land  in 
the  neighborhood.  The  extensive  building  operations  of 
the  company  have  increased  the  value  of  the  land  in  the 
neighborhood  of  the  improvement  C.  is  the  owner  of  a 
farm  in  the  immediate  neighborhood  of  the  kiln.  C.  sells 
his  farm  to  A.  A.  brings  a  bill  in  equity  against  B.,  prajring 
that  B.  be  restrained  from  continuing  to  operate  his  kiln. 
At  the  hearing  the  above  recited  facts  appear,  and  also  that 
A.  is  not  anxious  to  improve  his  land,  but  is  desirous  of  sell- 
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mgitin  lots  for  nburfaan  residences,  and  that  the  presence 
of  the  kUn  renders  his  land  undesirable  as  sites  for  such  resi- 
dences. Should  the  injunction  be  panted  by  the  court? 
Discttss  and  decide  the  case. 


Ibid. — ^Friday,  May  15. 

A.  is  a  florist  and  nursery  gardener,  and  has  had  exten- 
sive greenhouses  on  his  land  for  a  number  of  years.  Re- 
cently the  character  of  the  district  in  which  A/s  land  is 
situated  has  changed.  The  neighboring  city  has  grown  up 
to  and  around  it,  streets  have  been  cut  and  houses  built. 
B.  has  bought  land  next  to  A.  and  proposes  to  erect  a 
chemical  works.  A.  brings  a  bill  in  equity  against  B.,  alleg- 
ing that  the  fumes  from  the  chemical  works  will  destroy  all 
of  his  trees  and  many  of  his  flowers.  A.  prays  that  B.  be 
restrained  from  operating  the  chemical  works  as  proposed. 
At  the  hearing  the  above  recited  facts  of  the  change  in  the 
neighborhood  appear.  A.  introduces  as  witnesses  two  ex- 
perts, C.  a  chemist,  and  D.  a  botanist.  C.  testifies  to  the 
character  and  quantity  of  the  deposit  on  the  leaves  of  the 
flowers  which  will  result  from  the  operation  of  the  proposed 
works.  D.  testifies  that  this  deposit  will  kill  the  trees  in 
two  years.  No  evidence  is  introduced  by  the  defendant  on 
the  matter  of  the  damage  to  the  trees  and  flowers.  What 
action  should  the  court  take?    Discuss  and  decide  the  case. 


Ibid. — ^Friday,  May  22. 

A.  is  a  large  manufacturer  of  woolen  cloths.  For  three 
years  he  had  constant  disputes  with  his  employes,  all  of 
whom  belonged  to  a  labor  union.  As  a  consequence  of  these 
disputes,  and  consequent  strikes  on  the  part  of  his  employes, 
ajjd  lockouts  on  his  part,  A.'s  mill  was  idle  about  one- 
third  of  the  time.  Two  years  ago  he  discharged  all  his 
then  employes,  engaging  C.  et  al.,  his  present  employes. 
In  engaging  the  new  employes,  A.  entered  into  contracts 
with  each  that  he  would  employ  them  for  a  year,  while,  on 
their  part,  each  separately  agreed  to  work  for  A.  for  a  year, 
and  not  join  during  the  year  any  labor  organization.    At 
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the  end  of  the  year  these  contracts  were  renewed  for  another 
year  with  the  employes  who  remained  and  have  just  been 
renewed  with  the  present  employes.  Since  the  discharge  of 
the  union  men,  A.'s  mill  has  not  been  idle.  B.  is  the  presi- 
dent of  the  United  Woolen  Cloth  Weavers'  Union.  B.  has 
come  to  the  town  in  which  A.'s  mill  is  located,  and  has 
visited  each  one  of  A.'s  employes,  and  has  urged  each  em- 
ploye to  join  the  union.  About  one-third  of  A.'s  workmen 
have  already  joined,  and  it  would  appear  probable  that  B. 
will  succeed  in  persuading  in  a  short  time,  practically,  all  of 
A.'s  employes  to  join  the  union.  A.  has  been  advised,  pre- 
suming he  can  prove  the  above  recited  facts,  that  he  can 
successfully  bring  a  bill  in  equity  against  B.  to  restrain  him 
from  any  more  persuading  C.  et  aL  to  join  the  United 
Woolen  Cloth  Weavers'  Union  or  any  other  labor  union. 
Is  the  advice  sound?    Discuss  and  decide  the  question. 

Ibid. — Friday,  May  29. 

A.  is  a  retail  druggist.  B.  and  sixteen  others  are  also  in 
the  retail  drug  business  in  the  same  city.  B.  et  al.  are  mem- 
bers of  the  "Druggists'  Protective  Union,"  an  association 
formed  for  the  purpose  of  regulating  the  prices  at  which 
drugs  shall  be  sold  at  retail.  A.  has  refused  to  join  the 
association  and  sells  his  goods  below  association  prices.  A. 
brings  a  bill  in  equity  against  B.  et  al.,  alleging  the  abbve 
recited  facts,  and  also  asserting  that  the  defendants  have 
combined  to  ruin  him  in  business,  and  in  order  to  carry  out 
this  design  propose  mailing  to  all  persons  within  a  radius  of 
fifteen  blocks  of  A.'s  place  of  business,  a  radius  in  whidi 
nine-tenths  of  his  customers  reside,  a  pamphlet  containing 
the  false  and  malicious  assertion  that  during  the  previous 
year  three  persons  have  been  fatally  poisoned  by  A.  as  the 
result  of  mistakes  in  preparing  prescriptions.  The  defend- 
ants demur.    Discuss  and  decide  the  case. 


Crimes. — 

A.,  B.  and  C.  conspire  to  rob  X.    The  plan  agreed  upon 
was  that  A.  should  entice  X.  into  a  house  to  drink;  that  B. 
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ihould  persuade  X.  to  give  him  money  to  buy  the  liquor; 
aod  that  C,  who  was  an  adept  in  drugging  liquor,  should 
drug  it  so  as  to  render  X.  unconscious  for  two  hours. 

A  succeeded  in  enticing  X.  into  the  house,  and  B.  was 
sent  for  the  liquor  and  the  drugs. 

Before  B.  returned  A.  decided  to  have  nothing  further  to 
dc  with  the  affair  and  called  C.  outside  to  inform  him  of  his 
determination. 

A.  then  left,  and  C.  remained  outside  for  fifteen  minutes 
waiting  for  B.,  to  inform  him  of  A.'s  action  and  to  advise 
him  to  abandon  the  attempt.  In  the  meantime  B.  entered  by 
the  rear  door,  and  finding  A.  and  C.  absent,  and  thinking 
they  had  gone  out  to  confer  as  to  means  of  escape  after  the 
robbery  should  be  committed,  mixed  all  the  drug  (which 
C  had  intended  for  a  gallon  of  liquor)  into  a  pint,  and  gave 
it  to  X.,  who  immediately  drank  it,  finishing  at  the  moment 
that  C.  re-entered  the  room. 

X.  died  from  the  effects  of  the  drug,  notwithstanding  the 
efforts  made  by  C,  as  soon  as  he  learned  of  the  overdose 
given,  to  resuscitate  him. 

Of  what  crime  is  A.  guilty? 

t€  €t  €t  H     T)  H 
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A.  having  committed  a  misdemeanor,  X.,  a  constable, 
went  to  the  house  of  B.,  A.'s  husband,  showed  his  warrant, 
and  placed  A.  under  arrest  On  attempting  to  remove  A. 
from  the  house,  A.  resisted  and  B.  interfered  and  ordered 
X.  from  the  premises.  X.  then  drew  a  pistol  and  taking 
hold  of  A.  tried  to  force  her  out  of  the  door,  saying  he 
would  shoot  anyone  who  attempted  to  rescue  her.  B.  then 
caught  X.'s  pistol  hand,  telling  A.  to  run,  and  in  the  struggle 
that  ensued  the  pistol  was  accidentally  discharged,  killing 
X.  It  appeared  that  the  arrest  of  A.  was  illegal,  but  that 
fact  was  not  known  to  any  of  the  parties  at  the  time.  Of 
what  crime,  if  any,  are  A.  and  B.  guilty? 
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THE  PRACTICE  OF  THE  CRIMINAL  LAW. 

An  Address  by  the  Honorable  Mayer  Sulzberger. 

At  the  invitation  of  the  University  of  Pennsylvania  on 
the  twenty-fourth  of  Apiril  last,  in  Price  Hall  of  the  Law 
School  Building,  the  Honorable  Mayer  Sulzberger,  Presi- 
dent Judge  of  Court  of  Common  Pleas  No.  2,  of  Philadel- 
phia County,  delivered  the  following  address : 

Gentlemen  : — Engaged  as  you  are  in  studying  not  only 
the  history  of  law  but  its  principles  and  their  method  of 
application  to  concrete  cases,  I  have  thought  it  not  inappro- 
priate to  avoid  on  this  occasion  the  learned  discussion  of 
any  particular  theme,  feeling  that  a  less  abstruse  address 
might  the  better  avoid  the  reproach  of  wearying  you  with 
an  added  task.  On  an  occasion  like  this  it  may  not  be  unin- 
teresting to  take  up  a  practical  question  connected  with  the 
profession  which  you  have  chosen  for  your  Ufe  work.  After 
all,  as  life  has  constituted  itself  in  our  country,  there  is  little 
room  for  the  merely  theoretical  jurist :  it  is  for  the  practice 
of  the  law  that  you  are  mainly  preparing  yourselves;  and 
while  this  practice  is  impossible  without  an  adequate  com- 
prehension of  the  theory,  it,  on  the  other  hand,  precludes  an 
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exclusive  attention  to  those  juridical  hypotheses  and  nice 
analyses  which  form  a  great  part  of  the  study  of  the 
law  in  some  other  countries.  In  the  present  state  of  our 
national  devdopment,  engaged  as  we  are  in  a  marydoos 
reorganization  of  the  industrial  system,  in  the  application 
of  this  new  system  to  a  country  of  untold  wealth  and  oppor* 
tunities,  in  the  consideration  of  novd  questions  and  unac« 
customed  situations  which  are  the  result  of  these  conditions^ 
the  practicing  lawyer  must  above  all  be  a  man  of  affairSi 
It  is  not  in  text-books  that  he  can  read  the  methods  of 
judging  the  manifold  and  intricate  rdations  which  may  be 
presented  for  his  consideration,  and  though  the  prindples 
of  right  and  justice  are  well  ascertained  and  are  eternal,  it 
is  the  application  of  them  which  presents  the  greatest  6i&^ 
cutties  to  the  human  mind  The  spectacle  is  not  rare  of 
men  who  think  wdl  and  who  speak  wdl  upon  the  necessity 
of  justice  in  the  abstract  and  who  yet  in  a  given  situation 
in  which  their  bias  or  interest  is  involved  act  so  as  to  do 
wrong  and  injustice  to  others.  To  the  satirist  of  the  evils 
and  follies  of  human  nature  it  might  appear  that  the  prin- 
ciples of  abstract  justice  are  laid  down  by  men  for  the  guid- 
ance of  others. 

The  practidng  lawyer  holds  a  position  of  great  ddicacy 
and  difficulty.  On  the  one  hand  he  is  the  adviser,  on  the 
other  the  advocate.  As  adviser  there  is  always  presented  to 
him  the  consideration  of  the  question  whether  his  dient's 
cause  is  just,  whether  the  end  to  be  attained  is  right  As 
advocate  it  is  his  duty  by  all  honest  means  to  present  accept- 
ably all  that  may  be  arrayed  in  favor  of  his  dient's  cause. 
When,  therefore,  the  problem  is  presented  to  him  whether 
his  client  should  go  to  law,  he  may  wdl  be  restrained  from 
advising  such  a  course  by  the  conviction  that  the  end  to  be 
attained  is  unworthy;  but  if  he  accepts  a  retainer  to  act  in 
a  cause,  it  becomes  his  duty  to  array  on  the  side  of  that 
cause  all  the  facts  validly  proved,  all  the  inferences  reason- 
ably derivable  therefrom  and  all  the  principles  of  law  fairly 
applicable  thereto.  When  this  is  done  his  whole  duty  is 
performed  and  the  dedsion  rests  with  the  court. 

These  affirmative  duties  imply  negative  duties.  In  the 
ascertainment  of  facts  on  the  witness  stand  a  man  may  not 
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m  any  wise  create  the  presumption  that  facts  whose  existence 
he  has  no  reason  to  suspect,  or  that  facts  of  whose  non* 
existence  he  is  aware,  are  real  facts,  and  though  the  zeal  of 
contest  and  the  eagerness  for  triumph  have  sometimes  mis- 
led men  into  doing  such  things,  and  even  achieving  victories 
thereby,  nothing  can  make  such  conduct  respectable  or  even 
profitable.  The  limits  of  an  advocate's  assistance  to  his 
client  are  reached  when  he  has  given  all  the  lawful  assist- 
ance that  he  may.  When  he  goes  beyond  he  becomes  an 
associate  in  the  wrongdoing  of  his  dient 

It  is  an  old  story,  whidi  every  student  has  heard,  that 
after  admission  an  attorney  has  plenty  of  time  to  study 
law, — z  semi-melancholy,  semi-humorous  statement  of  the 
fact  that  it  takes  years  to  build  up  a  practice.  But  if  a 
newly  admitted  lawyer  sits  in  his  office  and  communes  at 
best  with  his  books  and  with  friends  equally  at  leisure,  where 
is  the  opportunity  for  that  training  in  practical  affairs  which 
gives  readiness  and  confidence  when  the  trial  comes?  The 
moot  courts,  the  law  academy  and  other  methods  of  engag- 
ing in  mimic  contests  are  but  slight  preparations  for  real 
tasks, — the  ardor  generated  is  merely  artificial,  and  the 
whole  affair  lacks  the  breath  of  life.  The  absence  of  person- 
ality tends  also  to  impede  the  action  of  the  moral  sense. 
While  on  the  one  hand  the  absence  of  actual  wrath  would 
appear  to  make  the  mind  clearer  and  freer  from  the  deterior- 
ating influence  of  emotion  and  passion,  on  the  other,  it 
eliminates  from  the  discussion  the  highly  stimulating  influ- 
ence of  the  presence  of  living  human  beings.  Since  law  is 
above  all  things  an  organized  system  whereby  great  masses 
learn  how  to  live  together  with  reasonable  regard  to  the 
rights  of  each  and  without  unreasonable  intrusion  of  the 
domination  of  all  upon  each  or  of  one  upon  the  other,  there 
is  no  school  in  which  the  art  of  administering  law  can 
be  readily  learned  except  in  the  life  school;  just  as  in 
painting  and  sculpture,  he  that  studies  the  system  of  the 
schools  after  dead  masters,  however  great,  will  always 
remain  a  mere  copyist  If  he  have  a  spark  of  genius  it  will 
be  smothered  by  the  deadening  weight  of  the  master's 
authority:  How  then  is  the  student  to  obtain  the  de»red 
experience,  and  where  is  that  life  school  which  is  so  essen- 
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tial  to  the  formation  of  the  great  lawyer?  I  answer  that 
just  as  the  medical  student  of  modem  times  has  the  great 
teaching  hospitals  where  clinics  bring  him  into  contact  with 
all  forms  of  disease  and  all  modes  of  cure,  so  in  the  law 
the  criminal  courts  present  the  forum  where  the  buddii^ 
lawyer  may  be  trained  to  ripen  and  expand.  For  nearly  a 
generation  a  tendency  has  been  growing  to  speak  with  an 
air  of  superiority  and  condescension  about  the  Quarter  Ses- 
sions lawyer,  and  young  gentlemen  of  the  University  are  not 
scarce  who  have  highly  resolved  that  when  they  enter  upon 
the  practice  of  the  law  they  will  devote  themselves  chiefly 
to  the  consideration  of  those  large  and  important  interests 
which  are  at  present  confided  to  relatively  few  of  those  who 
stand  at  the  head  of  the  bar.  While  a  large  income  and  a 
snug  competence  are  legitimate  objects  to  aim  for,  the  per- 
fect equipment  for  attaining  them  must  be  a  more  immediate 
object.  It  is  to  defend  life,  liberty  and  property  that  civil- 
ized society  is  organized  and  the  defence  of  life  and  liberty 
is  immediately  within  the  cognizance  of  the  criminal  courts. 
To  the  non-professional  mind  the  consideration  of  questions 
relating  to  property  seems  relatively  dry,  dull  and  uninter- 
esting, while  the  discussion  of  rights  to  life  and  liberty 
strikes  chords  of  sympathy  in  all.  Men  are  bom  men  before 
they  become  owners  of  property,  and  the  human  interest  in 
their  status  as  men  is  perennial.  He,  therefore,  that  devotes 
himself  to  the  adequate  treatment  of  such  questions  is  sure 
of  gaining  the  attention  and  the  sympathy  of  large  masses. 
Since  lawyers  may  not  make  themselves  known  to  the  com- 
munity except  by  their  professional  work,  by  reason  of  the 
etiquette  that  forbids  the  commercial  forms  of  advertising, 
it  is  the  criminal  court  that  forms  the  earliest  and  the 
legitimate  method  of  presenting  to  the  public  a  knowledge 
of  their  quah'fications  for  the  work  of  advocacy.  It  is  not* 
therefore,  surprising  that  formerly  the  young  lawyer  on 
admission  was  sent  to  the  criminal  court  in  order  there  to 
obtain  a  practical  experience  in  the  life  school.  After  the 
mimic  contests  of  the  moot  courts,  the  defence  of  a  roan 
from  the  charge  of  assault  and  battery,  which  involves  a 
liability  to  a  deprivation  of  liberty,  becomes  surcharged  with 
interest.    The  feeling  of  responsibility  is  cultivated,  and  by 
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reason  of  the  relative  informality  of  the  pleadings,  readiness, 
alertness  and  tact  are  stimulated,  the  insight  and  the  outlook 
of  the  lawyer  are  developed.  Since  in  criminal  law  the 
intent  is  the  very  body  of  the  offence,  the  mind  is  driven  per- 
force into  a  consideration  of  the  profound  and  intricate  rela- 
tions of  men.  The  hunt  for  a  motive  is  a  process  of  explora- 
tion of  human  minds  and  the  trial  of  a  simple  criminal  case 
is  always  a  clinical  study  in  psychology.  So  much  for  the 
theoretical  side  of  the  question.  On  the  practical  side  it  is 
to  be  objected  that  the  enormous  majority-  of  persons 
charged  with  crime  are  poor  in  goods  and  have  not  the 
money  with  which  to  pay  considerable  fees.  I  call  your 
attention,  however,  to  the  analogy  of  the  great  teaching 
hospitals,  where  the  patients  at  the  clinics  are  equally  unable 
to  pay  large  fees,  and  the  poor  though  generally  treated  free 
have  the  careful  attention  of  the  great  masters  of  the  pro- 
fession, and  eager  students  follow  with  painstaking  attention 
the  slightest  development  of  disease  and  pursue  with  ardor 
the  investigation  into  the  various  methods  of  cure,  eliminat- 
ing this,  modifying  that,  and  finally  settling  on  the  best 
results  of  experience  and  science.  Their  objeii  is  to  train 
themselves  even  without  pay,  so  that  when  they  are  called 
upon  to  take  private  practice  their  minds  may  be  ready  and 
fresh  for  the  responsibilities  with  which  they  may  be  charged 
by  those  who  either  have,  or  assume  to  have,  the  freest  right 
of  criticism  because  of  the  liberal  rewards  they  tender. 

Arrived  at  this  point,  I  think  I  hear  you  urge  your  lack 
of  acquaintance  with  the  classes  usually  charged  with  crimi- 
nal offences  and  the  hopelessness  of  your  being  retained  to 
conduct  such  causes;  the  whole  affair  appearing  to  move  in 
a  vicious  circle,  to  wit :  the  man  that  is  known  will  be  sought 
for  as  counsel,  and  he  that  is  much  sought  for  as  counsel  is 
one  that  is  well  known.  What  then  becomes  of  the  position 
of  him  that  is  unknown?  The  answer  is  not  so  hopeless  as 
it  seems.  The  number  of  bills  of  indictment  tried  yearly 
in  the  county  of  Philadelphia  is  enormous.  I  will  not  detract 
from  the  unscientific  character  of  my  address  by  giving 
numbers  or  detailed  facts,  but  I  may  state  as  a  general  propo- 
sition that  many  hundreds  of  cases  are  disposed  of  yearly 
without  the  appearance  of  counsel  for  the  defendant.    In  all 


3l6  THE  PEACnCB  OP  TBI  CKIlfflKAL  LAW. 

these  cases  a  large  and  unjustified  responsibility  is  thrown 
upon  the  court.  No  judge  can  look  on  and  see  a  poor  prisoner 
.  tried  for  his  liberty  witlKmt  keeping  a  wary  eye  upon  all  the 
points  made  by  the  prosecution  and  an  attentive  mind  to 
ascertain  what  can  be  said  in  defence.  This  state  of  affairs 
has  greatly  increased  the  labor  and  the  duty  of  the  judges^ 
though  it  is  astonishing  how  free  from  miscarriage  of  justice 
the  system  has  been.  The  causes  leading  to  its  adoption  are 
not  simple;  I  am  not  aware  that  they  have  ever  been  dearly 
presented,  or  that  the  public,  or  even  the  professional  min<^ 
has  conscientiously  considered  the  proUems  involved.  The 
advantages  of  the  system  are  speed  and  economy.  Theoom- 
mon  man  who  has  no  counsel  does  not  know  how  to  cross-ex- 
amine the  adverse  witness ;  he  does  not  know  whether  it  is  to 
his  advantage  to  go  on  the  witness  stand  or  not  go  on  the 
witness  stand.  He  stands,  a  little  mite  in  the  face  of  the 
huge  and  overawing  power  of  the  whole  conunonwealth 
physically  displayed  before  him,  and  if  he  were  a  more  acute 
intellect  and  an  abler  fighter  than  he  usually  is  he  might 
well  be  nonplused  in  so  grave  an  emergency.  In  his  hdp- 
lessness  he  can  only  flounder  a  little  and  despairingly  settle 
down  to  accept  the  consequences,  whatever  they  may  be. 
This  promotes  speed  in  triak.  By  the  same  token  it  also 
promotes  economy,  since  two  criminal  courts  have  until 
lately  been  able  to  transact  the  business  that  would  have 
required  at  least  three.  Are  these  qualities  of  speed  and 
economy  in  the  administration  of  justice  so  great  that  so 
limit  should  be  set  to  them?  Is  the  commonwealtfi  so  poor 
tliat  it  must  incur  the  danger  of  injustice  in  order  to  save  the 
machinery  of  a  court  or  two?  These  are  questions  vitaDy 
affecting  the  whole  community,  and  must  be  interesting  to 
you  not  only  as  future  members  of  the  bar,  but  as  affecting 
your  rights  and  your  duties  as  citizens  of  the  state.  The 
ultimate  aim  of  all  civilized  society  is  justice,  the  due  order- 
ing of  relations  between  the  various  individuals  consti- 
tuting the  commonwealth.  Beside  that  all  other  interests 
are  trivial, — wealth  and  power  and  glory  are  valueless  in  a 
state  where  justice  does  not  prevail,  because  there  is  no 
security  that  the  man  who  legitimately  has  them  may  not 
be  robbed  of  them.    It  is  not  an  answer  to  point  to  the  lowty 
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condition  of  fhe  general  mass  of  persons  indicted.  Courts 
of  justice  are  not  organized  to  adjust  all  the  relations  of  all 
men  with  each  other,  but  by  striking  instances  and  concrete 
examples  to  display  the  model  upon  which  such  relations 
must  subsist;  so  that  courts  of  justice  are  less  the  actual 
administrators  of  human  affairs  than  the  scientific  demon- 
strators of  prindples  upon  which  the  mass  of  human  affairs 
must  be  conducted.  If  the  true  demonstration  of  these 
principles  is  obscured  by  any  defect  in  the  administration  of  • 
justice  the  living  force  of  the  principle  is  weakened  in  the 
state  I  may  refer  to  a  striking  example  of  this  process 
of  deterioration  going  on  before  our  eyes.  I  do  so  with  the 
less  reluctance  because  of  the  general  habit  of  men  to  seek 
for  the  movements  of  society  in  the  dead  past.  Events  of 
historical  importance  often  pass  before  our  very  eyes  and  if ' 
lacking  the  elements  of  dramatic  show  or  pageantry  are  dis- 
regarded as  unimportant  and  insignificant 

Your  studies  have  made  you  aware  that  civilized  society 
has  two  paths  for  the  investigation  of  crime, — the  one  pre- 
sented by  the  jurisprudence  that  we  call  Roman  and  its 
derivatives,  the  other  by  the  English  jurisprudence  and  its 
derivatives.  The  former  is  the  method  known  as  inquisi- 
torial, the  latter  the  method  known  as  the  accusatory.  In 
the  inquisitorial  method  the  accused  is  formally  subjected 
to  examination  and  cross-examination  in  order  that  he  who 
of  all  others  should  best  know  whether  he  has  any  coonee- 
tion  with  the  supposed  crime  should  give  the  informatioa 
in  bis  possession;  the  latter  exemptii^  the  person  charged 
from  all  such  inquiry  and  rdyii^  upon  outside  evidence 
akme  to  procure  conviction.  The  end  aimed  at  in  both  is 
the  same,  the  protection  of  society  against  the  breach  of  its 
laws  by  the  punishment  of  the  lawbreaker.  The  means 
devised  are  radically  opposed.  The  fundamental  concep- 
tions of  man  and  the  state  which  lie  at  the  bottom  of  those 
two  opposing  theories  are  radically  different  Superficial 
reasoning  may  easily  come  to  the  conclusion  that  the  Roman 
is  the  more  direct  and  business-like  method,  but  as  the  laws 
of  states  are  intended  to  promote  just  relations  between  die 
members  thereof,  the  real  inquiry  must  be,  has  experience 
shown  that  the  Roman  system  has  been  more  eflSdent  in  pro- 
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moling  such  relations  than  the  English  system  and  even  if 
that  were  as  respects  the  continent  of  Europe  to  be  answered 
in  the  affirmative,  the  question  would  still  recur,  is  the  sys- 
tem as  well  adapted  to  the  genius  of  the  English  and  Amer- 
ican people  as  that  which  from  time  immemorial  has  pre- 
vailed among  them?  Into  the  depths  of  this  philosophical 
inquiry  I  shall  not  at  this  time  enter,  but  I  do  not  hesitate  to 
affirm  that  the  great  principle  of  English  law  that  no  man 
shall  be  required  to  accuse  himself  lies  deeply  imbedded  in 
the  conscience  and  in  the  affections  of  our  people,  and  that  if 
it  were  proposed  deliberately  to  abandon  our  method  an 
enormous  majority  of  voices,  approaching  unanimity,  would 
resent  the  proposition.  What  do  we  see  in  Pennsylvania? 
By  virtue  of  a  statute  wise  and  beneficial  in  itself,  a  person 
accused  of  crime  may,  if  he  will,  become  a  witness  on  his 
own  behalf,  the  constitutional  right,  however,  being  pro- 
tected by  the  prohibition  of  the  statute  that  if  he  do  not  elect 
to  testify  no  allusion  to  such  omission  may  be  made.  Now 
behold  the  danger  of  what  seem  to  be  slight  assaults  on  great 
citadels  of  principle.  Within  one  generation  from  the 
enactment  of  this  law  there  has  already  occurred  the 
remarkable  fact  that  a  district  attorney  in  one  of  the 
counties  has  in  proof  of  the  prisoner's  guilt  called  the 
attention  of  the  jury  to  the  fact  that  he  did  not  testify. 
(Commonwealth  v.  Dorman  (No.  2),  22  Superior  Court 
Report,  page  20.)  Straws  show  which  way  the  wind 
blows.  No  one  can  believe  that  the  official  in  question 
with  the  solemn  responsibility  of  his  office  upon  him  delib- 
erately intended  to  commit  an  injustice,  but  the  fact  prob* 
ably  is  that  he  is  a  young  man,  during  the  whole  of  whose 
experience  the  right  of  tfie  accused  to  testify  has  prevailed, 
and  from  the  silence  of  the  accused  he  drew  the  reasonable 
inference  that  the  theory  of  guilt  was  more  probable  than  the 
theory  of  innocence,  but  at  the  same  time  he  deprived  the 
prisoner  of  his  constitutional  right  to  refrain  from  accusing 
himself.  Is  it  too  curious  an  inquiry  to  speculate  a  little 
as  to  the  relation  between  this  ignoring  of  a  great  under- 
lying constitutional  principle  and  the  increasing  q>eed  of 
trials  in  criminal  courts?  If  the  body  of  young  and  careful 
students  who  attend  our  law  colleges  and  universities  were 
early  trained  in  the  practical  application  of  the  criminal  law — 
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I  have  already  said  that  thdr  insight  and  their  outlook 
would  be  larger — they  would  realize  and  they  would  teach 
the  conununity  that  in  general  the  fate  of  a  particular 
wretched  creature  who  stands  on  trial  is  not  the  sole  and  in 
many  cases  not  the  main  question.  When  a  prisoner  is 
tried  the  law  is  tried,  and  therefore  the  community  is  tried. 
Judged  by  accurate  \tgal  standards  general  impressions 
created  by  irresponsible  statements,  inadequately  sifted, 
which  so  often  form  the  common  opinion  of  a  community, 
are  merely  prejudices,  and  not  judgments;  and  when  preju* 
dices  stand  in  the  place  of  judgment  the  commonwealth  is 
on  the  road  to  its  downfall.  If  then  mere  speed  and  mere 
economy  are  real  hindrances  to  the  administration  of  jus* 
tice,  it  becomes  important  so  to  enlarge  the  bar  of  the  crim- 
inal courts  as  to  give  every  prisoner  an  opportunity  in  his 
own  defence,  whether  he  have  money  to  pay  the  lawyer  or 
not,  and  such  an  opportunity  would  be  presented  if  the  young 
gentlemen  of  this  University  would  after  admission  attend 
the  criminal  courts  and  be  ready  to  take  up  the  defence  of 
undefended  prisoners,  for  which  purpose  I  think  I  may  say 
without  assumption  our  judges  stand  ready  to  assist 
Thanks  to  the  creation  of  an  additional  court  in  our  district, 
we  are  enabled  now  to  hold  three  criminal  courts  where  we 
formerly  held  but  two,  and  the  additional  time  required  for 
the  purposes  I  have  mentioned  can  be  found  in  that  arrange- 
ment. The  education  involved  in  trying  criminal  cases  is 
of  the  highest  and  most  dignified  kind  That  crime  must 
be  punished  sternly  and  unflinchingly  is  the  fiat  of  reason 
and  of  law,  but  there  are  differences  between  criminals  and 
between  crimes.  One  man  may  be  hopelessly  bad  in  dit- 
position,  vidous,  cruel,  selfish,  with  a  total  incapacity  to 
r^;ard  the  rights  of  others  and  a  readiness  to  yidd  to  his 
passions  without  effort  or  desire  to  control  them.  He  is  an 
enemy  of  society  and  nnist  in  its  defence  be  rendered  as 
little  capable  of  harm  as  possible.  There  are,  however, 
myriads  of  weaker  natures  yielding  to  momentary  ten^itap 
tion  and  violating  the  law  without  settled  hostiliQr  to 
the  rights  of  others^  but  with  mere  selfish  thoug^essness 
which  beii)g  awakened  to  reflection  by  punishment,  no  knger 
merits  the  name  of  criminal  disposition,  thoi:^  the  ad 
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committed  be  a  crime.  In  the  cases  of  such  men,  whfle  the 
protection  of  society  remains  the  paramount  interest  it  may 
be  reconciled  with  relative  tenderness  to  the  individual 
concerned.  So  that  you  see  the  investigation  of  criminal 
cases  is  not  the  mere  reading  of  statutes  and  the  dry  exam- 
ination  whether  the  act  charged  is  in  violation  of  the  statute^ 
but  requires  the  deeper  investigation  into  character  and 
motive  which  are  always  involved  in  criminal  cases. 
Never  forget  the  old  saying,  that  "sin  lieth  at  thy  door^** 
and  that  the  man  who  stands  charged  in  a  criminal  court  is 
generally  a  man  not  so  very  unlike  him  who  may  stay  out- 
side free  and  uncharged.  It  is  from  the  study  ind  consid* 
eration  of  character  very  often  normal,  though  many  times 
abnormal,  that  are  presented  in  the  criminal  court  that  yoo 
may  ascend  to  the  larger  study  of  mankind  as  a  wholes 
without  proficiency  in  which  your  desire  to  advise  men  ^idio 
have  enormous  corporate  and  property  interests  will  forever 
remain  unsatisfied.  The  passions  of  men  are  comparativdy 
few  and  simple,  their  manifestations  various  and  conipli- 
cated.  The  same  feelings  of  envy  and  greed  which  inqpd 
the  poor  criminal  to  steal  his  neighbor's  watch  may  in  a 
richer  man,  who  has  as  many  watches  as  he  wants,  lead 
to  trespass  on  his  neighbor's  lands  or  franchises.  Greed 
and  selfishness  are  the  basis  of  2n  enormous  mass  of  criminal 
acts,  and  they  also  are  behind  those  wrong  acts  which  being 
less  than  crimes  are  the  subject  of  cognizance  inthe  dvfl 
court  The  more  profbund  your  study  of  mankind  in  Us 
nakedness,  the  better  will  you  be  trained  for  advising  men 
in  all  relations.  It  is  not  true  that  the  conten^Iation  of 
criminality  by  the  thoughtful  observer  tends  to  prbdooe 
cynicism  and  a  lade  of  just  confidence  in  human  nature;  die 
wider  and  truer  a  man's  knowledge  the  greater  and  broader 
his  toleration,  the  saner  and  juster  his  judgments. 

We  are  now  living  in  an  era  when  great  property  interests 
hold  the  front  of  the  Stage.  The  whole  industrial  system 
of  the  worid  is  bdng  reorganized.  Relatively  few  great 
captains  are  taking  the  lead  in  industry,  and  we  have  now 
the  phenomenon  that  in  the  arts  of  life  called  peaceful,  there 
are  striking  analogues  to  an  Alexander,  Cse^ir  and  Napo- 
leon.   There  is,  however,  a  law  of  redprodty  in  nature. 
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The  solid  organtzation  of  capital  is  producing  an  uiq>rece- 
dented  solidity  of  organization  by  labor.  Thus  the  manifold 
bickerings  of  individuals,  whidi  were  characteristic  of  die 
past,  tend  to  be  reduced  in  number  and  significance  by  cor- 
porate antagonisms.  Great  masses  of  men,  aggregations  of 
wealth,  of  power  2nd  influence  are  arrayed  against  each 
other,  2nd  tiie  old  machinery  of  the  law  needs  to  be  tested 
and  readjusted  from  time  to  time  in  order  that  it  may  meet 
the  changed  manifestations  of  the  same  old  human  nature 
In  these  movements  the  lawyer  must  necessarily  play  a 
prominent  part  as  citizen,  legislator,  practitioner,  or  judge. 
Whole  classes  of  causes  now  prominent  will  tend  to  dwin^ 
while  new  catq;ories  now  vaguely  foreshadowed  will  de- 
velop. 

We  hear  much  in  these  times  of  the  economic  view  of 
human  rdations,  and  academic  terms  are  hurled  about  by 
which  it  is  sought  to  be  demonstrated  that  an  age  of  the 
world  has  come  in  wluch  numbers  or  other  powers  have  die 
right  to  get  what  they  can,  regardless  of  the  peace  of  com- 
munities, the  ri^^ts  of  man  or  the  just  obedience  to  die 
commonwealth  and  its  laws. 

Such  manifestations  are  transitory  uid  ephemeral  Their 
tremendous  forces  may  for  a  little  time  appear  to  destroy 
all  that  is  established  and  sacred,  but  after  the  whiriwind 
comes  calm,  and  after  combat,  peace. 

Law  is  peace.  The  practice  of  the  law  is  a  continuous 
battle  for  peace.  That  the  conflicting  interests  of  mankind 
shall  not  be  adjusted  primarily  by  force,  and  secondarily 
by  that  modified  force  called  fraud,  is  the  mission  of  the 
law,  and  whatever  conflicts  impend  it  behooves  the  pro- 
fessors of  that  science  to  stand  true  to  thdr  mission.  Fear* 
less  and  unafraid  they  must  proclaim  and  defend  the  doc- 
trine that  all  legal  adjustments  must  be  based  upon  morsl 
right  and  that  every  apparent  triumph  of  force,  however 
great,  or  of  fraud,  however  subtle,  must  in  the  end  crumble 
before  the  august  majesty  of  the  state  whose  principle  is 
justice. 


ENGLISH  CASES  ON  THE  RESTRAINT  OF  LIBEL 

BY  INJUNCTION  SINCE  THE  SUPREME 

COURT  JUDICATURE  ACT,  1873. 

In  1854  the  Parliament  of  Great  Britain  passed  an  act, 
known  as  the  Conunon  Law  Procedure  Act,  1854,  for  en- 
larging the  jurisdiction  of  the  courts  of  conunon  law.^ 
This  act  enabled  anyone  who  sued  for  the  breach  of  a  con- 
tract or  other  injury  to  claim  a  "writ  of  injunction  against 
the  repetition  or  continuance  of  such  breach  of  contract  or 
other  injury/**  It  also  enabled  the  plaintiff  in  any  such 
action  to  apply  ex  parte  for  an  injunction  to  restrain  the 
repetition  of  the  act  complained  of,  either  before  or  after 
judgment,  and  provided  that  the  court  had  a  right  to  issue 
such  injunction  on  such  terms  as  appeared  "reasonable  and 
just."'  This  statute  appears  to  give  jurisdiction  to  the 
common  law  courts  to  issue  a  permanent  or  interlocutory 
injunction  to  restrain  a  tort,  where  an  action  'for  damages 
for  such  tort  has  beeo  instituted,  the  permanent  injunction 
to  be  given  only  after 'judgment  in  favor  of  the  plaintiff. 
As  far  as  the  writer  is  aware  no  case  involving  an  applica- 
tion to  a  court  of  common  law  for  the  restraint  of  a  libd 
arose  subsequent  to  the  passage  of  this  act,  and  before  the 
Judicature  Act  of  1873.^  This  last  act  created  a  Supreme 
Court,  with  two  permanent  divisions,  the  High  Court  of 
Justice  and  the  Court  of  Appeals,*  and  vested  in  the  High 
Court  of  Justice  the  jurisdiction  which,  prior  to  the  act,  had 
existed  in  many  courts  of  original  jurisdiction,  among 
others  the  courts  of  common  law  at  Westminster,  and  the 
High  Court  of  Chancery.*  The  jurisdiction  to  issue  injunc- 
tions to  restrain  tort  which  had  been  vested  in  the  courts  of 
common  law  by  the  Common  Law  Procedure  Act,  1854,  and 
the  jurisdiction  of  Chancery  over  the  same  subject  was  thus 
vested  in  the  High  Court  of  Justice.  Furthermore  the 
Judicature  Act  expressly  gives  the  court  power  to  grant  an 
injunction  ''by  an  interlocutory  order  in  all  cases  in  which 

*  Stati.  at  Large.  17  and  iS  Vict..  Ch.  1 25.  '  Section  79.  ■  Section  Sa. 
«L.  R..Statt.  iS73.36andj7Vict.,Ch.66.  *  Section  5.  *  Section  16. 
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it  shall  appear  to  the  court  to  be  just  or  convenient  that 
such  an  order  should  be  made;  and  any  such  order  maj  be 
made  either  unconditionally  or  upon  such  terms  and  con- 
ditions as  the  court  shall  think  just/*^  It  will  be  noticed 
that  this  clause  speaks  only  of  interlocutory  injunctions. 

The  object  of  this  paper  is  to  ascertain  how  far  under  the 
acts  mentioned  the  English  High  Court  of  Justice  has  the 
right  to  restrain  by  injunction  the  publication  of  a  libel, 
and  if  the  court  has  this  power,  what  are  the  principles,  if 
any,  which  guide  the  court  in  exercising  the  jurisdiction? 

The  first  libel  case  to  arise  after  the  passage  of  the  Judica* 
ture  Act  was  Thorley's  Cattle  Food  Company  v.  Massam.^ 
This  was  an  application  before  Vice*Chancellor  Malins  for 
an  interim  injunction  to  restrain  the  defendant  from  pub- 
lishing a  statement  to  the  effect  that  the  defendant  was  alone 
possessed  of  the  secret  of  compounding  a  certain  well-known 
cattle  food.  As  the  vice-chancellor  had  just  decided  that 
the  plaintiffs  also  were  possessed  of  the  secret,*  there  was  no 
doubt  in  his  mind  that  the  statement  sought  to  be  restrained 
was  false.  Counsel  for  the  plaintiff  contended  that  if,  prior 
to  the  Judicature  Act  he  could  not  have  obtained  the  injunc- 
tion, the  twenty-fifth  section  of  that  act  had  given  power 
to  the  court  to  issue  the  injunction  in  all  cases  where  it  was 
*'just  and  convenient."*^  The  vice-chancellor  was  inclined 
to  think,  that  upon  the  proper  construction  of  the  section, 
whenever  the  court  sees  that  an  injunction  ought  to  be 
granted,  it  may  be  granted.**  As  he  believed  the  injunction 
in  the  case  before  him,  in  view  of  a  recent  decision,  should 
not  be  granted  except  for  the  Judicature  Act,  he  r^arded 
the  question  of  whether  it  can  now  be  granted  in  view  of 
that  act  as  of  too  great  importance  to  be  decided  on  an  inter- 
locutory application.*^  It  will  be  noticed  that  by  refusing 
to  decide  the  matter  on  interlocutory  motion  he  impliedly 

*  Section  2$,  Oause  S.     *  L.  R.  6  Ch.  D.  5S9..1S77. 

*  See  Massam  v.  ThorleysCaitU  Food  Company,  6  Ch.  D.  574.  1S77. 
»•  Page  585.     "  Page  590. 

*'  The  recent  case  to  which  he  referred  was  Prudenhat  Assurance 
Company  v.  Knott,  L.  R.  10  Ch.  14a.  1875,  in  which  hit  own  opinion 
in  Dixon  v.  Hotden,  4  L.  R.  7  Eq.  488,  1869,  that  a  libelous  writing 
injurious  to  property  can  be  restrained  was  severely  critictaed. 
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takes  the  position  that  the  twenty-fifth  section  of  the  Judi- 
cature Act  may  be  considered  as  applying  to  final  as  wdl 
as  interlocutory  injunctions.  He  also  intimates  in  the  opin- 
ion referred  to,  his  belief  that  the  twenty-fifth  section 
of  the  Judicature  Act  has  indefinitely  extended  tbe^K^wer  of 
the  court  to  restrain  wrong  conduct  by  injunction.  It  will 
also  be  noticed  that  he  in  nowise  refers  to  the  Common 
Law  Procedure  Act,  1854,  as  increasing  his  power  to  issue 
the  injunction  asked  for.'* 

In  Beddow  v.  Beddow}^  Sir  George  Jessel  discussed  the 
relation  between  the  act,  1854,  and  the  Judicature  Act  II 
was  not  a  case  involving  the  restraint  of  libel.  It  was  a 
motion  for  an  injunction  to  restrain  the  defendant  from 
acting  as  a  referee  or  arbitrator  under  the  provisions  of  an 
agreonent  Counsel  for  the  defendant  contended  that  a 
court  of  chancery  had  no  power  to  remove  an  arbitrator  be- 
cause he  was  indebted  to  one  of  the  parties.  The  master  of 
the  rolls  impliedly  admitted  this;  but  he  maintained  his 
jurisdiction.  He  first  pointed  out  that  the  Act  of  1854  con- 
ferred on  the  common  law  courts,  in  cases  where  actions 
had  been  brought  at  hw,  a  much  wider  power  to  issue  in- 
junctions than  that  assumed  by  the  Court  of  Chancery.  The 
latter  was  limited  by  the  practice  of  different  chancellors,  but 
by  the  Act  of  1854  the  only  limit  spoken  of  in  the  dghtiedi 
section,  the  section  which  confers  the  right  to  issue  interim 
injunctions,  is  that  the  injunction  shall  appear  to  the  court 
to  be  reasonable  and  just.  This  wider  jurisdiction  has 
been  conferred  by  the  Judicature  Act  on  the  High  Court  of 
Justice.  He  seems  to  imply— -indeed  it  is  a  necessary  infer- 
ence—that had  it  not  been  for  the  twenty-fifth  section  of  the 
Judicature  Act,  this  wider  power  would  have  been  confined 
as  it  was  in  the  Common  Law  Procedure  Act,  to  cases  in 
which  an  action  for  damages  had  been  instituted,  and  he 
shows  that  the  twenty-fifth  section  of  the  act  extends 
the  power  to  all  cases  where  an  injunction  is  just  or  con- 
venient, and  that  these  words  in  the  Judicature  Act  are 
rendered  clear  by  a  reference  to  the  Act  of  1854.  He  further 

1*  For  the  ultimate  dispoeition  of  the  controversy  between  the  two 
rival  cattle  food  companies  see  tnfra,  note  so. 
>•  L.  R.  9  Ch.  D.  S9, 1S7S. 
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points  out,  that  though  the  twenty-fifth  section  speaks  only 
of  interlocutory  orders,  it  is  a  necessary  implication  that 
what  can  be  done  on  an  interlocutory  application  can  be 
done  in  the  trial  of  the  action.  He  concludes  with  this 
sweeping  declaration:  "In  my  opinion,  having  n^rd  to 
these  two  acts  of  Parliament,  I  have  unlimited  power  to 
grant  an  injunction  in  any  case  where  it  would  be  ri^^t  or 
just  to  do  so/^*  He,  however,  adds  these  significant  words : 
**.  .  •  what  is  just  or  right  must  be  decided,  not  by  the 
caprice  of  the  judge,  but  according  to  sufficient  legal  reasons 
or  on  settled  \tgal  principles.'*** 

Sir  George  Jesse]  in  the  case  just  discussied  had  claimed  a 
wide  extension  of  the  powers  of  the  court  to  issue  injunc- 
tions as  a  result  of  the  Judicature  Act.  In  the  same  year,  in 
Saxby  v.  Easierbrook^^  Chief  Justice  Coleridge  and  Lind* 
ley*  J*»  maintained  a  doctrine  which,  irrespective  of  the  Judi- 
cature Act  gave  to  the  court  a  power,  not  heretofore  claimed, 
except  by  Vice-Chancellor  Malins,  to  restrain,  under  certain 
circumstances,  the  publication  of  a  libel.  The  plaintiff  had 
brought  an  action  for  damages  for  the  publication  by  the 
defendant  of  the  statement  that  the  plaintiff  was  not  the 
first  inventor  of  a  certain  patent.  At  the  trial  before  Lord 
Coleridge  the  jury  adjudged  the  publication  libellous,  and 
the  judge  then  issued  a  permanent  injunction  restraining 
the  defendant  from  publishing  similar  libels  against  the 
plaintiff.  A  doubt  having  arisen  as  to  the  power  of  a  judge 
at  nisi  prius  to  order  an  injunction,  the  motion  for  the  in- 
junction was  renewed  and  heard  by  a  divisional  court,  which 
after  argument  confirmed  the  order.  Both  judges  regarded 
the  question  before  them  as  identical  with  that  which  would 
have  arisen,  if,  prior  to  the  Judicature  Act,  an  application 
had  been  made  to  Chancery  to  restrain  a  publication  injuri- 

**  Pftge  93.    In  the  case  before  him  he  granted  the  injunction. 

'*  It  is  of  coime  improper  to  issue  the  injunction  where  the  defendant 
is  not  viotating  any  legal  right  of  the  plaintiff.  See  Day  v.  Bnmmngg^ 
L.  R.  10  Ch.  D.  S94,  X87S,  307.  where  the  court  refused  to  restrain  the 
defendant  from  adopting  for  his  country  plade  the  same  name  as  that 
used  for  many  yttat  by  the  plaintiff,  his  neighbor,  to  designate  his 
place.  The  court  bdieved  the  defendant  had  a  right  to  call  his  place 
by  any  name  he  wanted  to. 

»'  L.  R.  3  C  P.  D.  339.  iS7S- 
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ous  to  the  plaintiffs  business  and  which  had  been  deter- 
mined by  a  jury  to  have  been  libellous.  The  reason  for 
regarding  the  question  before  them  in  this  light  is  not  stated. 
They  must  have  considered  that  the  Common  Law  Proce- 
dure Act  conferred  on  the  Common  Law  C6yrt»;"only 
the  then  existing  jurisdiction  of  equity'  over  tort8» 
where  an  action  for  the  tort  had  been  brought,  and 
therefore  that  the  Judicature  Act,  in  conferring  on  the 
High  Court  of  Justice  the  jurisdiction  of  the  Common  Law 
Courts,  did  not  confer  any  greater  equitable  jurisdiction 
over  torts  than  was  conferred  by  vesting  in  the  court  the 
existing  jurisdiction  of  the  High  Court  of  Chancery. 
From  this  point  of  view  the  Judicature  Act  merely 
enabled  the  remedy  by  injunction  and  by  damages 
to  be  obtained  in  a  single  action.  It  will  be  noted  that  this 
conclusion  as  to  the  extent  of  the  power  to  issue  injunctions 
conferred  by  the  Common  Law  Procedure  Act  is  directly 
contrary  to  that  of  Sir  George  Jessel.  Lord  Coleridge  also 
states  that  he  does  not  see  what  the  twenty-fifth  section  of 
the  Judicature  Act  has  to  do  with  the  question;  thus  making 
the  assumption  that  this  section  only  confers  power  to  issue 
interim  injunctions,  an  assumption  which  is  again  in  oppo- 
sition to  the  opinion  of  the  Master  of  the  Rolls.^* 

Regarding  the  question  before  them,  as  whether,  irrespec- 
tive  of  any  statute,  a  court  of  equity  has  jurisdiction  to 
restrain  a  writing  which  a  jury  has  declared  to  be  libellous, 
they  take  the  position,  that  the  reason  why  the  court  of 
equity  ordinarily  refuses  to  restrain  the  publication  of  a 
writing,  is  because  since  Fox*s  Act  the  question  of  libel  or 
no  libel  is  peculiarly  one  for  the  jury,  but  where  a  jury  has 
determined  this  question,  there  is  no  reason  why  an  injunc- 
tion should  not  issue.  They  admit  that  no  cases  in  equity 
have  gone  so  far;  but  they  also  point  out  that  in  all  the 

1*  Lord  Coleridge  had  no  doubt  but  that  the  35th  section  of  Um 
Judicature  Act  greatly  extended  the  power  of  the  court  to  iwoe 
injunctions  on  interlocutory  application.  See Tiii  opinion  the  foUowing 
year  in  Shaw  v.  Ear!  of  Jersey,  L.  R.  4  C.  P.  D.  ito,  1879.  itj,  IJ4. 
where  he  restrained  a  landlord  from  distraining  on  his  tenant,  the 
tenant  having  asserted  that  the  right  of  distress  was  unjustly 
claimed,  though  the  Judge  admitted  that  he  would  have  had  on  power 
to  do  so  except  under  this  section  of  the  Act. 
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cases  in  ecjuity  in  which  the  injunction  had  been  refused, 
the  application  had  been  made  before  the  nature  of  the 
writing  sought  to  be  restrained  had  been  determined  by  a 
jury.  The  weakness  of  this  argument  from  an  historical 
point  of  view  is  that  Fox's  Act  applies  only  to  criminal 
libels,'*  and  that  prior  to  the  passage  of  this  act  the  Court 
of  Equity  did  not  restrain  the  publication  of  writings.  This 
would  indicate  that  the  origin  of  the  reluctance  of  the 
chancellors  to  restrain  libels  was  in  the  feeling  of  the  public 
in  regard  to  the  liberty  of  the  press,  and  that  the  desire  to 
have  the  question  of  libel  or  no  libel  in  criminal  cases  deter- 
mined by  a  jury»  was  merely  another  effect  of  this  feeling. 

The  idea  of  Lord  Coleridge  and  Mr.  Justice  Lindley,  that 
any  court  of  equity  has  the  right  to  restrain  a  libel  after  die 
same  has  beea  passed  on  by  a  jury,  seems  to  have  met  the 
approval  of  at  least  two  other  Judges.  Vice-Chancellor 
Malins,  when  the  case  of  Thorleys  Cattle  Food  Com^ 
pany  v.  Massam  came  before  him  for  final  dis- 
position,^ for  the  purpose  "of  bringing  the  case  within  the 
decisions*'  assessed  the  damages  as  a  jury  at  forty  shillings 
and  then  granted  a  permanent  injunction  against  a  repub- 
lication of  the  statement  of  which  the  plaintiff  complained.^ 
The  Court  of  Appeal  confirmed  this  injunction.**  Sir 
Edward  Fry  refers  to  the  principle  stated  in  Saxby  v.  Eas^ 
ierbrook,  in  Thotnas  v.  WiUia^ns,*^  with  apparent  approval. 
He  also,  however,  takes  the  position  that  the  Judicature  Act 

>*  37  Stats,  at  Large,  Ch.  60.  3J  Geo.  ixi. 

>•  L.  R.  14  Ch.  D.  763.  xSSo.     "  Page  7Sr. 

**  James,  L.  J.,  BaggaHay.  L.  J.,  and  Bramwdl,  L.  J.,  were  the 
members  of  the  court.  There  is  no  discussion  as  to  the  origin  of  the 
jurisdiction  to  issue  a  permanent  injunction.  The  counsel  for  the 
defendant  argued  that  the  question  of  libel  had  not  been  tried  by 
jury  as  required  hy  Saxby  v.  EasUrbrook.  The  members  of  the  court 
do  not  discuss  this  argument.  It  would  appear  that  at  this  time  the 
defendant  had  a  right  before  the  case  was  tried  to  demand  a  jury 
trial:  see  Judicature  Act,  1S73,  Sch.  31,  and  Judicature  Act,  1S75, 
Order  xxxvi.  Sec.  3.  The  absolute  right  to  a  jury  trial  seems  to  have 
existed  until  1SS3,  when  by  the  Rules  of  the  Supreme  Court  of  that 
year,  made  under  Sections  16,  17  of  the  Judicature  Act,  XS75,  giving 
the  court  power  to  alter  the  rules  in  the  schedule  of  the  act.  actions 
begun  in  the  Chancery  Division  may  be  tried  by  jury  tf  the  judg/t  so 
4inets,     *'  L.  R.  14  Ch.  D.  S64.  iSSo,  S74. 
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was  intended  to  enlarge  the  power  of  the  court  in  respect  to 
injunctions.*^  In  the  case  before  him,  the  injunction  would 
have  been  issued  irrespective  of  any  question  arising  under 
the  act,  or  of  the  jurisdiction  of  equity  to  restrain  libels,  as 
the  writing  restrained  falsely  represented  the  goods  of  the 
defendent  as  the  goods  of  the  plaintiflF, 

As  far  as  the  writer  is  aware,  m  only  two  other  cases 
have  the  English  courts  issued  permanent  injunctions  to 
restrain  libels  and  in  neither  are  the  grounds  of  the 
jurisdiction  discussed  In  Hitt  v.  Davies,^  Kay,  J.p 
issued  an  injunction  to  restrain  the  defendant  from 
issuing  a  circular  to  persons  not  members  of  the  Friendly 
Society  of  which  the  plaintiffs  were  trustees,  reflecting  on 
the  financial  standing  of  the  society,  "or  any  other  circular 
or  letter  containing  false  or  inaccurate  representation,  as  to 
the  credit  or  the  financial  condition  of  the  said  society/'  The 
judge  believed  the  statements  heretofore  made  to  be  untme 
in  fact.  The  words  quoted  were  added  to  the  order 
by  the  court  Their  propriety  may  be  considered  more 
than  doubtful.  To  restrain  a  man  from  repeating  a  state- 
ment found  on  investigation  to  be  libellous  is  one  thing; 
but  to  prohibit  a  man  generally  from  makii^  false  state- 
ments about  another  is  a  most  indefinite  variety  of  blanket 
order.^  In  the  comparatively  recent  case  of  Pink  v.  Federa- 
tion of  Trades  and  Labour  Unions^  the  court  continued  at 
the  trial  and  made  perpetual  an  injunction  previously 
granted  on  interlocutory  application  to  restrain  the  defend- 
ant from  publishing  a  statement  to  the  effect  that  the  plain- 
tiff had  persistently  boycotted  five  lightermen  for  belong- 
ing to  a  union,  a  statement  which  the  court  not  only  thought 
false,  but  injurious  to  the  plaintiff. 

It  would  thus  seem  to  be  beyond  question  that  the  English 
couns  have  power  to  issue  an  injunaion  to  restrain  a  writ* 
ing  which  after  trial  has  been  ascertained  to  be  libellous, 
and  that  they  will  freely  exercise  the  right  It  would  seem 
also  immaterial  whether  the  action  was  begun  in  the  Chan- 
cery or  in  the  Common  Pleas  Division  of  the  High  Court  of 

»«P«geS73.    M  L.  R.  91  Ch.  D.  79S.  iSSa. 
'*  The  order  wiQ  be  found  on  |Migc  Soa. 
"  67  L.  T.  Rep.,  n.  t.  958.  1899. 
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Justice,  as  two  of  the  cases  above  cited  were  begun  in  the 
Chancery  Division.  Under  the  present  rules  making  a 
jury  thai,  where  tlie  action  has  been  begun  in  the  Chan- 
cery Division,  optional  with  the  judge,^*  it  is  not  neces- 
saiy  that  the  question  of  libel  or  no  libd  shall 
have  been  determined  by  a  jury,  or  that  the  defendant  shall 
have  had  a  right  to  a  jury  trial.  It  may  be  that  the  profe^ 
sion  in  England  agree  with  the  late  Lord  Coleridge  and  with 
Lord  Lindley,  that  any  court  havii^  equity  powers  has  the 
right  to  restrain  a  libel  after  verdict ;  but  the  United-  States, 
not  England,  is  the  country  where  this  question  has  any  live 
interest.  For  in  England,  the  cases  which  we  are  about  to 
discuss  on  interlocutory  injunctions  to  restrain  libel,  have^ 
as  we  shall  see,  confirmed  the  opinion  of  Sir  George  Jessel, 
that  the  Judicature  Act  gives  the  High  Court  of  Justice  a 
power  to  issue  injunctions  only  limited  by  such  rules  as  the 
courts  themselves  see  fit  to  set 

These  cases  on  interim  injunctions  to  restrain  libels  bq;in 
with  the  case  of  the  QttartM  Hill  Consolidaied  Gold  Mining 
Company  v.  BeaB.^  A  solicitor,  acting  for  some*  of  the 
shareholders  of  a  company,  sent  out  to  the  other  share- 
holders a  circular  reflecting  on  the  way  in  which  the  com- 
pany was  conducted.  An  action  was  commenced  by  die 
company  and  an  interlocutory  injunction  applied  for,  whidi 
was  granted  by  Vice-Chancellor  Bacon.  The  Court  of 
Appeal  per  .Jessel,  Baggallay  and  Lindky,  L.  JJ.,  dis- 
charged the  injunction.  They  did  so,  however,  not  because 
they  doubted  the  power  of  the  court  to  restrain  a  libel  on 
interloculory  application,  but  because  they  did  not  believe 
that  this  was  a  proper  case  for  the  exercise  of  the  power. 
Sir  George  Jessel  repeats  his  position  on  the  question  of 
jurisdiction  taken  in  Beddow  v.  Beddow.^  His  point  of  view 
is  adc^ted  by  Sir  Richard  Baggallay,  who  alM  expressly 
points  oiit  that  the  Common  Law  Procedure  Act  gave  much 
wider  power  to  issue  injunctions  than  the  customary  juris- 
diction of  the  Court  of  Chancery.**    As  far  as  the  writer  is 

'^  See  Note  99  su^ra.    **  L.  R.  so  Ch.  D.  501,  tSSt. 
"*  See  mffo^  nofte  14. 

**  lindley,  L.  J.,  contents  MmMlf  in  supportinf  tlie  jitrisdiction  bf 
a  stference  to  Thomas  v.  WtOiams,  and  Btddam  v^  Beddom. 
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aware,  since  this  decisi(Hi  no  one  has  questioned  the  power 
of  the  court  under  the  Judiciary  Act  to  grant  an  interim 
injunction  to  restrain  a  libel.  The  power  has  been  repeatedly 
asserted.** 

But  it  is  one  thing  to  have  the  power,  another  to  exerdse 
it.  In  Quarts  Hill  Consolidated  Gold  Alining  Company  y. 
Beall,  as  we  have  seen,  the  Court  of  Appeal  declared  that 
the  facts  did  not  warrant  an  interlocutory  injunction.  By 
pointing  out  three  objections  to  the  injunction  the  Master 
of  the  Rolls  indicated  that  there  were  at  least  three  requbites 
for  such  an  injunction.  He  said  that  it  was  not  shown  that 
the  alleged  libel  was  untrue,  or  that  the  defendant  intended 
to  repeat  the  publication ;  but  that,  more  important  than  all, 
the  publication  on  its  face  was  of  the  nature  of  a  privil^ed 
communication  issued  by  one  shareholder  to  his  brother 
shareholders.  In  Loog  v.  Bean^  on  the  other  hand,  an 
injunction  granted  on  interlocutory  application  was  con- 
firmed in  the  Court  of  Appeal.  The  case  was  one  of  slander, 
not  libel,  but  as  the  court  points  out  the  same  principles  in 
regard  to  injunctions  to  restrain  apply.  The  defendant, 
who  had  been  employed  in  the  sale  of  sewing  madiines,  was 
dismissed  by  the  plaintiffs.  He  then  began  to  go  to  the 
persons  to  whom  he  had  sold  machines  for  the  plaintiffs  and 
make  slanderous  statements  about  them.  To  one  he  declared 
that  the  machine  sold  was  worthless;  another  he  warned 
not  to  pay  the  plaintiffs,  as  they  had  cheated  him;  to  a 
third  he  stated  that  the  plaintiffs  were  insolvent  The  court 
believed  that  these  statements  were  untrue,  malicious  and 
injurious  to  the  plaintiffs.  It  may  also  be  pointed  out  that 
there  could  not  have  been  any  doubt  in  regard  to  the  slan- 
derous character  of  the  statements  themselves,  admitting  that 
they  were  untrue.  The  case  unquestionably  satisfies  all  the 
requisites  for  an  interlocutory  injunction  to  restrain  a  libd 

•»  Armstronf^  v.  Atmil,  a  Times  L.  R.  SS7,  1886;  Coulson  v.  Comltom, 
I  Timet  L.  R.  S46,  1SS7;  Urtrpooi  H<m$€hM  Stofts  As90.  v.  Smdk^ 
L.  R.  37  Ch.  D.  170,  1SS7,  175,  1S3;  Bonnard  v.  Ptrtyman  (1S91),  s 
Ch.  169,  >75.  2%y  t%%\  CoUard  v.  Marskatt  (tSga).  i  Ch.  $7u  S77; 
Fink  V.  Federaii<m  of  Trades  and  Lal^tmr  Umoms,  67  L.  T.,  n.  t.  9$%. 
iS^a,  259:  MoHsan  v.  Tnssands  (1894).  i  Q-  B.  671,  M9, 69s. 

*«L.  R.  a6Ch.  D.30S.1SS4. 
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9s  suggested  by  Sir  George  Jessel  in  Quarts  Hill  Consoli- 
dated Cold  Mining  Company  v.  Beall. 

The  cases  of  Armstrong  v.  Armil^^  and  Coulson  v.  ConU 
son^^  besides  suggesting  additional  circumstances  which 
must  be  present  before  an  alleged  libel  will  be  restrained  on 
interlocutory  motion,  illustrate  the  strong  reluctance  of  the 
court  to  grant  such  injunctions.  In  the  former  case»  which 
came  before  the  court  on  a  motion  to  restrain  the  defend* 
ants  from  publishing  a  statement  that  the  plaintiffs  had  ob- 
tained government  contracts  by  means  of  corrupt  influences, 
Lord  Coleridge,  in  his  opinion  advocating  that  the  motion 
should  be  dismissed,  lays  emphasis  on  the  fact  that  the 
plaintiffs  had  not  shown  that  the  continued  publication  of 
the  statement  would  do  them  irreparable  damage.**  In 
Coulson  V.  Coulson,  the  Court  of  Appeal  dismissed  the 
interim  injunction  granted  by  the  court  below  because  they 
felt  they  were  not  in  possession  of  sufficient  facts.  Lord 
Esher,  in  the  course  of  his  opinion,  stated  certain  criteria 
for  the  issuing  of  these  injunctions.  His  statements  have 
had  considerable  influence  on  the  practice  of  the  English 
courts.  Referring  to  the  fact,  that,  though  Fox's  Act  had 
reference  only  to  criminal  cases,  since  its  passage  it  had 
always  been  considered  that  the  question  of  libel  or  no  libd 
was  for  the  jury,  he  says :  'To  justify  the  court  in  granting 
an  interim  injunction,  it  must  come  to  a  decision  upon  the 
question  of  libel  or  no  libel,  before  the  jury  decided  whether 
it  was  a  libel  or  not.  Therefore  the  jurisdiction  was  of  a 
delicate  nature.  It  ought  only  to  be  exercised  in  the  clearest 
cases,  where  any  jury  would  say  that  the  matter  complained 
of  was  libellous,  and  where  if  the  jury  did  not  so  find,  the 
court  would  set  aside  the  verdict  as  unreasonable.  The 
court  must  also  be  satisfied  that  the  alleged  libel  is  untrue, 
and  if  written  on  a  privileged  occasion  that  there  was  malice 
on  the  part  of  the  defendant"*^ 

No  one  will  care  to  question  his  own  conclusion  that,  "It 
followed  from  these  rules  that  the  court  could  only  on 

»«  2  Times  L.  R.  887.  1886.     ••  3  Times  L.  R.  846.  1887. 

**  Page  890.  Dcnman.  J.,  concurred.  The  motion  was  dismissed. 
A  '^rcision  of  the  Queen's  Bench  Division.  Lord  Coleridge  also  thought 
that  the  statement  was  probably  privileged.     "  Page  846. 
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the  rarest  occasions  exercise  their  jurisdiction.''  The  ideas 
of  Lord  Esher  were  followed  in  Liverpooi  Household  Stores 
Association  v.  Smith,^^  where  the  Chancery  Division  and 
the  Court  of  Appeal  refused  to  restrain  the  defendant  on 
interlocutory  motion  from  publishing  any  letters  reflecting 
on  the  financial  standing  of  the  plaintiff  association,  thou|^ 
the  assertions  were  probably  untrue  The  test  in  Coulson  t. 
Coulson  was  referred  to,  and  it  was  pertinently  ask«d,  **.  .  . 
how  can  the  court  judge  whether  documents,  which  are  not 
yet  in  existence,  will  be  libellous  r***  If  the  court  will  not 
issue  the  injunction,  unless  on  reading  the  statement  de- 
sired to  be  restrained  they  have  no  doubt  of  its  libdloos 
character,  it  necessarily  follows  that  they  will  not  restrain 
a  non-existing  document.^.  The  case  of  Bonnard  v.  Perry 
man^^  introduces  a  further  limitation.  The  defendant 
was  the  publisher  of  a  weekly  financial  newspaper.  The 
platntiflFs  traded  as  the  Mercantile  and  General  Trust.  The 
defendant  published  a  violent  attack  on  the  plaintiflFs, 
reflecting  on  their  financial  standing  and  their  integrity, 
among  other  things  speaking  of  their  place  of  business  as  a 
•'Jew's  den,"  asserting  that  they  had  bought  the  furniture  of 
their  offices  with  borrowed  money,  and  that  they  associated 
with  one  Marks,  a  person  elsewhere  described  by  the  defend- 
ant as  guilty  of  all  the  crimes  in  the  criminal  code.  In  the 
Chancery  Division  an  interim  injunction  was  issued  by 

»•  37  Ch.  D.  170.  1887.     »•  Per  Cottun.  L.  J.,  p.  181. 

^  Kekewich.  J.,  who  refused  the  iniunctton  in  this  case  in  the 
Chancery  Division,  nevertheless  expressed  a  rule  in  regard  to  issninf 
these  injunctions,  somewhat  more  liberal  than  that  pointed  out  by 
Lord  Either  in  Coulson  v.  Coulson,  After  asserting  the  jurisdiction  to 
restrain  a  libel  on  interlocutory  motion,  he  sa3rs  that  the  general  rule 
in  refrard  to  these  interim  injunctions  is  that  they  should  be  issued 
whenever  *'  the  Court  jkcs  that  there  is  a  fair  question  to  be  tried, 
and  that  there  will  be  irreparable  injury  unless  the  injunction  issue.** 
He  points  out  that  the  only  difference  in  the  case  of  alleged  libd, 
and  injunctions  in  other  cases,  is  that  to  issue  the  injunction  the 
court  must  decide  the  r|uestion  of  the  character  of  the  pubHcation. 
and  that  they  ought  to  be  cautious  in  doing  so  **lest  it  should  inilv^ 
ence  the  minds  of  the  jury.**  He  himself  doubts  the  correctness  of 
the  assumption  that  the  juiy  will  be  influenced;  but  still  regards 
the  assumption  as  the  basis  for  the  court's  reluctance  to  issue  interim 
injunctions  in  cases  of  libel.     See  page  175.     *'  (180 1)  s  Ch.  969. 
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North,  J.  He  regarded  the  case  as  coining  within  all  the 
requisites  for  such  an  injunction;  namely,  that  the  state* 
ments  were  false,  sure  to  be  repeated  by  the  defendant  unless 
be  was  restrained,  and  not  of  a  privileged  character.  That  if 
untrue  they  were  libellous  was  beyond  question.  The  Gmrt 
of  Appeal,  however,  dissolved  the  injunction.^'  Lord  G>le^ 
ridge  reiterates  the  principles  stated  in  CouUon  v.  Coulson, 
but  he  adds  an  additional  requisite.  He  says :  ''In  the  par- 
ticular case  before  us.  indeed,  the  libellous  character  of  the 
publication  is  beyond  dispute,  but  the  effect  of  it  upon  the 
defendant  can  be  finally  disposed  of  only  by  a  jury,  and 
we  cannot  feel  sure  that  the  defence  of  justification  is  one 
which,  on  the  facts  which  may  be  before  tiiem,  the  jury  may 
find  to  be  wholly  unfounded ;  nor  can  we  tell  what  may  be 
the  damages  recoverable.  Moreover,  the  d^ision  at  the 
hearing  may  turn  upon  the  question  of  the  general  character 
of  the  plaintiffs;  and  this  is  a  point  which  can  rarely  be 
investigated  satisfactorily  upon  affidavit  before  trial  .  .  ''^ 
The  last  sentence  just  auoted  would  seem  to  indicate  that  in 
his  opinion  the  statement  sought  to  be  restrained  contained 
general  allegations  concerning  character.  Though  there  is 
no  other  decision  raising  the  question  whether  general  state- 
ments of  bad  character  will  be  restrained  on  interlocutory 
motion,  it  may  be  taken  for  granted  that  in  such  cases  the 
court  will  not  issue  an  interim  injunction.  The  first  part  of 
the  quotation,  however,  raises  other  and  more  doubtful  ques- 
tions. It  may  be  that' Lord  Coleridge  thought  that  the 
facts  before  him  indicated  that  it  was  doubtful  whether  the 
assertions  sought  to  be  restrained  were  untrue.  In  that  case 
in  refusing  the  injunction  he  introduces  no  new  principle^ 
but  if  he  merely  believed  that  the  defendant  would  introduce 
evidence  to  show  the  truth  of  his  statements  and  on  that 
account  refused  the  injunction,  then  the  sentence  above 
quoted  stands  for  the  proposition :  That  in  cases  involving 
character  libels,  whenever  the  court  believes  the  jury  will 
be  called  upon  to  consider  evidence  to  show  that  the  libd 
was  justified,  an  interim  injunction  should  not  issue. 

Again,  when  he  says,  '"nor  can  we  tell  what  may  be  the 

^  Per  Cderidge,  C.  J..  Lord  Esher.  M.  R.,  Lindley^  L.  J.,  and  Bowtn. 
L.  J.     Kay.  L.  J.,  dinented.     «•  Page  aS4. 
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damages  recoverable/'  he  may  merely  mean  that  in  the  case 
before  him  the  evidence  showed  that  the  defendant  woukt 
probably  be  able  to  prove  that  the  general  character  of  the 
plaintiffs  was  so  bad  that  even  if  they  had  been  libelled  they 
were  not  injured  ;but  it  looks  as  though  he  intended  to  assert 
the  principle,  that  whenever  the  court  believed  that  the  ques-> 
tion  of  the  general  character  of  the  plaintiff  would  come 
before  the  jury  in  mitigation  of  damages  an  interim  injunc-^ 
tion  should  not  issue.  It  will  readily  be  seen,  that  these 
two  propositions  practically  take  away  all  power  to  issue 
interim  injunctions  to  restrain  a  libel  affecting  character^ 
except  where  the  defendant  rests  his  whole  case  on  the 
contention  that  the  publication  is  not  libellous  because 
it  does  not  impute  evil,  and  the  court  is  clearly  of  the  opinion 
that  it  does  impute  evil  and  is  libellous. 

Whether  the  opinion  of  Lord  Coleridge,  as  interpreted  by^ 
the  two  propositions  above  given,  is  or  is  not  shared  by  the 
present  English  judges,  they  would  appear  to  have  nothing' 
to  do  with  trade  libels,  that  is  statements  in  respect  to  a 
person's  goods.    We  may  also  presume  that  those  who  agree 
with  Bonnard  v.  Ferryman,  do  not  object  to  an  interim 
injunction  restraining  a  statement  which  injures  the  person 
attacked  in  the  minds  of  particular  persons  with  whom  he 
deals,  and  consequently  affects  his  sales  among  that  dass» 
but  does  not  injure  him  in  eyes  of  the  average  member  of 
the  community,  and  therefore  strictly  speaking,  does  not 
affect  his  character.    We  have  already  mentioned  a  case 
belonging  to  this  last  class.    In  Pink  v.  Federation  of  Trader 
and  Labour  Unions,**  Kekewich,  J.,  issued  an  interim  in- 
junction to  restrain  the  publication  by  the  defendant  of  a 
statement  that  the  plaintiff  had  persistently  boycotted  five 
workmen  for  belonging  to  a  union.**  The  statement  was  be- 
ing mailed  to  the  secretaries  of  co-operative  societies,  the 
plaintiff  having  considerable  trade  among  the  members  of 
such  societies.    A  case  more  nearly  like  Bonnard  v.  Perry- 
man  is  Collard  v.  Marshall*^    Here  Qiitty,  J.,  issued  an  in- 
terim injunction  to  restrain  the  defendant  from  further  pub- 

**  67  L.  T.,  n.  s.  258, 1891. 

**  The  case  is  reported  on  motion  for  a  permanent  injunction,  tee 
supra,  note  a;.      *•  (1891)  1  Ch.  571. 
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lishjng  a  circular  to  the  effect  that  the  sweating  system  was 
practiced  at  the  plaintiff's  works.  He  distinguished  the  case 
from  Boftnard  v.  Perryman  on  the  ground  that  the  former 
was  a  libel  affecting  general  character  and  the  case  before 
him  was  a  trade  libel.  The  distinction  between  the  cases  may 
be  doubted.  If  by  trade  libel  is  meant  a  libel  intended  to 
affect  and  affecting  a  man's  business,  then  both  cases  were 
cases  of  trade  libels.  If  by  trade  libel  is  meant  a  statement 
concerning  the  plaintiff's  goods,  then  neither  case  is  a  case 
of  trade  libel.  To  call  a  man  as  in  Bonnard  v.  Perryman  an 
assodate  of  blacklegs,  is  a  statement  calculated  to  injure  his 
standing  in  the  community;  but  to  say  that  he  uses  the 
sweating  system,  probably  does  the  same  thing;  though  it  is 
true  that  a  particular  class  of  persons,  that  is  laborers,  are 
particularly  affected  by  such  statements.  The  difference  be- 
tween the  two  cases  is  one  of  degree  rather  than  of  kind, 
and  as  Bonnard  v.  Perryman  is  a  decision  by  the  Court  of 
Appeal,  CoUard  v.  Marshall  must  be  regarded  as  a  doubtful 
case. 

The  last  and  in  one  sense  the  principal  case  to  discuss 
tfiese  interim  injunctions  in  cases  of  libel  xs-Monson  t. 
Tussauds.^'^  The  plaintiff  had  been  indicted  in  Scotland  for 
murder.  The  trial  attracted  a  great  deal  of  attention,  and  re- 
sulted in  the  Scotch  verdict  of  "not  proven."  The  defendants 
were  the  proprietors  of  an  exhibition  consisting  of  wax  figures 
representing  famous  and  infamous  persons.  They  exhibited 
a  wax  image  of  the  plaintiff,  and  in  another  part  of  their 
establishment  known  as  the  "Chamber  of  Horrors/'  a  repre- 
sentation of  the  scene  of  the  murder;  though  no  representa- 
tion of  the  plaintiff  appeared.  An  interim  injunction 
to  restrain  the  exhibit  was  issued  by  a  Divisional  Court. 
Mathews,  J.,  adopts  the  principle  of  Coulson  v.  CouUon, 
and  favors  the  injunction  because  he  believes  that  the  repre- 
sentation is  unquestionably  libellous.^*  Collins,  J.,  how- 
ever, repeats  the  principle  of  Lord  Coleridge,  that  it  must 
be  apparent  that  the  defendant  will  not  justify  his  act  at 
the  trial.  He,  therefore,  only  favors  the  interim  injunction ' 
because  the  defendants  disavow  any  intention  to  justify 

••  (i«94)  I  0.  B.  671. 
«•  Pace  676. 
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the  libel  and  place  their  whole  case  on  the  assertion  that 
what  they  have  done  is  not  libellous,  because  the  plaintiff  it 
not  represented  as  the  murderer.^* 

Between  the  issuance  of  the  interim  injunction  by  the 
Divisional  Court,  and  the  hearing  of  the  appeal  on  the 
interlocutory  order,  the  defendants  filed  affidavits  to  the 
effect  that  the  plaintiff  had  consented  to  the  representation. 
The  appeal  was  allowed  and  the  injunction  dissolved.  The 
judgment  was  unanimous,  but  the  members  of  the  court 
differed  as  to  the  grounds  of  their  action.  Lord  Halsbury 
would  have  affinhed  the  action  of  the  court  below  had  it 
not  been  for  the  additional  affidavits.  He  distinctly  repudi- 
ates the  idea  that  the  injunction  should  not  issue  in  these 
cases,  unless  there  is  no  question  for  the  jury  to  dedde.^ 
He  admits  that  the  injunction  should  not  issue  except  in  a 
clear  case,  but  he  apparently  objects  to  the  rule  that  t6e 
existence  of  a  libel  must  be  so  clear  that  any  judge  would 
be  justified  in  setting  aside  a  contrary  verdict.*^  The  other 
two  judges,  on  the  contrary,  uphold  Lord  Esher's  nik^ 
that  there  must  be  no  shadow  of  question  as  to  the  libdlous 
nature  of  the  publication.*' 

In  view  of  the  differences  of  opinion  in  the  case  just  dis- 
cussed, Kekewich,  J.,  in  Throttopt  v.  The  London  BuHding 
Trades  Federations^  said,  speaking  of  the  plaintiff's  con- 
tention, that  a  publication  was  a  libel  and  should  be  re- 
strained :  "In  my  opinion  it  is  convenient,  if  possible,  not  to 
d^lwith  any  question  of  that  kind  upon  interlocutory  motion, 
having  regard  to  the  authorities,  and  more  especially  to  the 
recent  case  of  Monson  v.  Tussauds/'  This  attitude,  how- 
ever, is  hardly  fair  to  the  cases.  The  cases  do  enable  us  to 
come  to  certain  definite  conclusions.  In  the  first  place  there  is 
no  doubt  that  under  the  Judicature  Act  the  jurisdiction  exists. 
Again,  in  cases  where  the  injury  comes  from  the  way  in 
which  the  wares  of  the  plaintiff  are  spoken  of,  the  injunc- 

*•  Pare  6So.    ••  Page  689.     "  Page  6S5. 

**  Paum  694.  606.  697.  They  seem  to  differ,  however,  as  to  the 
appliration  of  the  rule  to  the  case  on  the  facts  presented  to  the  Divi- 
sional  Court.  Looes.  J.,  believes  that  it  is  not  dear  that  the  rep- 
resentation was  libelous;  while  Davey,  J.,  docs  not  distinctly  commit* 
himself  on  this  point.     See  pages  694,  697. 

••  7a  L.  T.  Rep.  34a.  1S05.  343. 
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tton  will  issue,  provided  the  statement  is  believed  by  the 
judge  to  be  untrue  and  calculated  to  do  irreparable  harm  to 
the  plaintiff.  So  also  the  injunction  will  issue  where  the 
effect  of  the  statement  which  the  judge  believes  to  oe  untrue 
is  10  affect  tne  saie  of  the  plaintiff's  wates,  not  by  mjuring 
his  character,  but  by  affecting  the  prejudices  of  his  cus- 
tomers. It  is  only  in  the  case  of  libels  affecting  charaaer 
that  any  doubt  should  exist  in  regard  to  the  principles  on 
which  the  court  will  act.  Even  here  we  find  certain  rules 
which  we  may  regard  as  certain.  Statements  involving  a 
person's  general  character  will  not  be  restrained.  Where, 
however,  the  defendant  places  his  whole  case  on  the  propo- 
sition that  the  publication  is  not  libellous  because  it  imputes 
no  wrong  to  the  plaintiff,  and  the  court  is  clearly  of  a  con- 
trary opinion,  an  interim  injunction  will  issue.  The  only 
question  of  doubt  is  whether  a  character  libel  will  ever  be 
restrained  where  the  defendant  intends  to  justify  his  asser- 
tions on  the  trial.  This  was  doubtfid  before  Tussaud's 
case  and  is  doubtful  yet,  with  the  decided  preponderance  of 
judicial  opinion  against  issuing  the  interim  injunction  in 
such  a  case.^ 

In  conclusion,  it  may  properly  be  asked :  Has  the  experi- 
ence of  England,  under  the  statutes  giving  jurisdiction  to 
restrain  a  libel  by  injunction,  been  such  as  to  encourage  our 
legislatures  to  confer  on  our  courts  similar  powers?  The 
writer  believes  that  this  question  can  without  question  be 
answered  in  the  affirmative,  at  least  as  far  as  the  power  to  re- 
strain the  repetition  of  a  publication  found  by  a  jury  to  be 
libellous.  The  English  courts  are  of  the  opinion,  as  we 
have  seen,  that  an  act  of  the  legislature  is  not  necessary  to 
enable  a  court  having  equity  powers  to  issue  such  an 
injunction.  Whether  this  be  so  or  not,  there  is  no  apparent 
reason  why  the  liberty  to  speak  and  write  freely  should  give 
a  person  license  to  continually  publish  matter  which  a  jury 

**  The  fact  tnat  a  Finnic  judge  has  questioned  Lord  Esher's  view 
that  the  publication  to  be  restrained  on  interim  injunction  should  be . 
so  clearly  libelous  that  any  judge  would  set  aside  a  verdict  10  the 
contrary  as  unreasonable,  can  hardly  be  said  to  throw  any  doubt  on 
a  proposition  that  has  been  so  frequently  reiterated,  and  which  was 
rdtcratcd  by  the  majority  in  the  very  case  in  which  Lord  Chancellor 
Halsbury  dissented  from  it. 
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has  declared  to  be  libellous.  Where  the  action  is  b^gun  not 
for  damages,  but  for  an  injunction,  the  act  should  not  con- 
fer jurisdiction  on  the  court  of  equity  to  issue  a  permaneut 
injunction  unless  the  defendant  has  the  right  to  have  the 
question  of  libel  determined  by  a  jury.  The  fact  that  under 
the  English  act,  and  orders,  the  judge  has  the  right  to  send 
such  a  case  to  a  jury,  but  is  under  no  obligation  to  do  so, 
is  a  defect.  There  is  unquestionably  an  element  of  danger  to 
free  criticism  in  permitting  a  judge  to  determine  the  exist- 
ence of  a  libel,  and  having  so  determined,  issue  a  permanent 
injunction  to  restrain  it.  The  jurisdiction  to  restrain  a  pub- 
lication alleged  to  be  libellous  by  an  interim  injunction  is 
one,  which  in  the  hands  of  an  ill-trained  judiciary  would  be 
liable  to  gross  abuse.  Under  the  decisions  we  have  dis- 
cussed, which  practically  confine  the  exercise  of  the  juris- 
diction to  the  restraint  of  libels  which  have  nothing  to  do 
with  character,  the  jurisdiction  has  much  to  commend  it 
In  fact  the  way  in  which  the  English  courts  are  hammering 
out  from  individual  instances  the  principles  which  should 
guide  them  in  exercising  the  right  to  restrain  libels,  on  inter- 
locutory motion,  is  a  vindication  of  the  assertion,  that  it  is 
no  argument  against  a  jurisdiction,  which  in  some  cases  can 
be  exercised  beneficially,  to  say  that  it  might  be  used  so  as 
to  unduly  interfere  with  personal  liberty.** 

^i//f  am  Draper  Lewis. 

**  I  have  purposely  omitted  any  discussion  of  the  case  of  Tkroliof§  v. 
Tk€  London  Butldtng  Trades  Federation,  J2  L.  T.  Rep.  34a.  1S95.  343* 
because,  though  an  interim  injunction  was  there  issued  to  restrain 
a  publication,  the  publication  was  not  Hbelous,  -and  Kekewich,  J., 
who  issued  the  injunction,  distinctly  sUted  that  he  did  not  issue  the 
injunction  under  any  jurisdiction  to  restrain  a  libH.  The  case  itsdf, 
though  scantily  considered  in  the  Court  of  Appeal,  suggests  qaesttoot 
of  considerable  interest.  A  strike  had  been  declared  by  the  union 
at  the  plaintiff's  works.  Some  of  the  plaintiff's  men  had  remained 
at  work.  The  dcfendanU  published  a  poster  with  a  black  edge, 
headed  "Throppe's  Black  List.'*  containing  the  names  of  the  non- 
union workmen  in  the  employ  of  the  firm.  The  designation  "  Black 
List"  meant  a  list  of  men  who  were  not  in  sympathy  with  acts  of 
the  union.  There  was  no  allegation  that  the  inference  to  be  drawn 
from  the  words  was  untrue.  The  writing  therefore  was  not  libdoua. 
Kekewich.  J.,  issued  the  injunction  on  the  ground  that  the  publicatiott 
was  a  purely  malicious  act,  having  for  its  ultimate  otject  the  injniy 


RESTRAINT  OF  LIBEL  BY  IKJUKCTIOK.  339 

of  the  plaintiff.  He  intimates  that  had  it  been  for  the  benefit  of  tha 
membcn  of  the  union  it  might  have  been  lawful.  This  idea  makes 
the  lawfulness  or  nnlawfolncss  of  the  pubKcation  depend  on  the 
motive  of  the  defendants,  a  theory  repudiated  by  the  House  of  Lords 
in  AUcn  v.  Ficad  (tSpS).  A.  C.  t.  To  the  writer  there  appears  to  bs 
two  ways  in  which  a  publication  can  injure  another.  The  pubKcation 
may  injure  because  it  produces  in  the  minds  of  those  who  read  it  the 
idea  that  the  person  spoken  of  is  not  in  some  respect  or  other  a  prapfr 
person.  The  injury  due  to  libel  is  an  injury  of  this  character.  But 
to  make  a  person  who  has  published  a  statement  derogatory  to  the 
character  of  another  civilly  liable  for  the  injury  he  has  done,  it  is 
necessary  that  the  statement  in  the  publication  should  be  untrue. 
Where  a  written  statement  injures  a  person  solely  because  it  lowers 
the  estimation  in  which  he  is  held,  to  recover  for  the  injury  the  injured 
person  must  bring  his  case  within  the  principles  of  rivil  liability  for 
Ubd. 

The  second  way  in  which  a  publication  may  injure  another  is  by 
inducing  in  the  reader  or  readers  a  coune  of  action  inimical  to  the 
person  spoken  of.  For  instance*  B  in  a  letter  to  C  may  urge  C  not  to 
deal  with  A,  though  nothing  in  any  way  affecting  A's  character  may 
be  said.  If  C  in  consequence  refused  to  deal  with  A,  A  would  be 
injured  by  the  letter,  though  of  course  B  would  not  be  liable  for  this 
injury.  B  may  induce  C  to  break  his  contract  with  A  either  by 
argument  or  by  threats  of  business  or  physical  harm,  and  4gain  the 
vehicle  of  the  argument  or  the  threat  may  be  a  publication.  How 
far  B  is  Kable  to  A  for  the  harm  done  in  this  class  of  caste  is  a  subject 
which  as  far  as  the  English  cases  are  concerned  we  have  treated  at 
length  in  the  March  number  of  this  magaaine  (see  supra,  p.  195) 
It  win  be  seen  that  this  question  has  nothing  to  do  with  libel.  Lastly, 
B  may  induce  C  to  assault  A,  and  here  also  the  \-ehicle  of  communica* 
tion  may  be  a  letter  or  a  printed  publication.  In  this  last  case  there 
would  of  course  be  no  doubt  of  the  liability  of  B.  Now,  where  th^ 
injury  from  the  publication  falls  under  the  first  dass,  the  libel  dass, 
outside  of  a  statute  conferring  jurisdiction,  the  courts  of  equity  have 
not  restrained  the  publication,  at  least  until  the  existence  of  the 
Kbdotts  character  of  the  publication  has  been  determined  by  a  jury; 
but  where  the  injury  from  the  publication  falls  under  the  second  class 
there  is  no  reason  why  a  court  of  equity  should  not  restrain  the  publi- 
cation when  if  published  an  injury  would  result  for  which  there  would 
be  an  action  at  law.  There  are  several  English  and  American  cases 
in  which  such  injunctions  have  been  issued.  These  the  writer  hopes 
to  discuss  at  a  subsequent  time.  He  now  merdy  suggests  that  the 
case  of  Throllope  v.  The  London  Butldtng  Trades  may  be  supported  as 
belonging  to  this  second  dass.  It  has  recently  been  decided  by  the 
House  of  Lords  in  Qtfinfi  v.  Lealhem  (1901),  A.  C.  495.  that  a  combina- 
tion to  injure  the  plaintiff  by  indudng  by  threats  of  business  loss  a 
third  person  not  to  deal  with  him  is  actionable,  if  loss  results  to  the 
plaintiff.     In  the  case  under  discussion  the  publication  of  the  black 
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lilt  may  be  considered  to  have  hurt  the  plaintiff  firm  by  indudng 
through  fear  of  physical  violence  or  social  ostracism,  the  woriemea  aa 
the  list  to  leave  the  plaintiff's  employ.  Or  it  may  be  considered  as 
an  indirect  method  of  carrying  out  a  plan  to  hurt  the  plwntiff  workmen 
mentioned  in  the  list,  as  it  in  effect  contained  reasons  for  their  social 
ostracism  by  the  class  to  which  they  belonged,  or  it  may  be  evea 
regarded  as  an  invitation  to  many  who  would  rfead  to  do  personal 
violence  to  the  pUiniiff.  If  any  of  the  above  possible  views  oi  the 
facu  are  correct,  except  possibly  if  we  consider  the  publication  merdy 
as  aa  argument  why  others  should  have  no  deaUngs  with  thfini.  thm 
action  of  the  defendants  was  an  actionable  wrong,  the  wiiting  was  a 
mere  step  in  the  prosecution  of  an  unlawful  purpose,  and  under  the 
earlier  English  ca^es,  there  is  no  reason  why  it  should  not  have  been 
restrained  by  injunction. 


PROGRESS  OF  THE  LAW. 


as  iklarked  by  decisions  selected  from  the  ahvahcs 

RepoIkts. 


ADIlIKISntATlOlf. 

The  Supreme  Court  of  Pennsylvania  holds  In  u  Smith's 
Estate,  54  AtL  174,  that  where  the  Supreme  Court  has  de- 
PffMMtoiiM    clared  a  judgment  void,  and  the  Court  of  Com- 

•'^'••'^  mon  Pleas  has  stricken  it  off,  and  all  proceed- 
ings thereunder,  including  a  sale  of  the  mortgaged  premises 
to  the  mortgagee,  the  latter  may  subsequently  present  his 
claim  in  the  Orphans'  Court,  on  distribution  of  the  proceeds 
of  the  sale  of  the  mortgagor's  estate.  See  also  Mutual  Lifi 
Insurance  Co.  of  New  York  v.  Tenan,  54  Atl.  (Pa.)  17a. 


AMBNDMBNT. 

It  is  held  by  the  New  York  Supreme  Court  (Appellate 
Division,  Second  Department),  in  Clark  v.  Brooklyn 
A— tf  Heights  R.  Co.,  79  N.  Y.  Supp.  811,  that  on 
■*■■•»"  the  trial  of  a  personal  injury  case,  the  testimony 
being  concluded,  it  is  not  an  abuse  of  discretion  to  permit  an 
amendment  of  the  complaint  from  ten  to  twenty  thousand 
dollars. 


bankruptcy. 

Where  the  opposing  creditor  to  a  bankrupt's  discharge  is 
a  partnership,  the  verification  and  signature  of  the  firm  to 
VMflocBttM     ^^^  specifications  may  be  made  by  one  of  the 
_  jby^_     partners  authorized  to  sign  the  firai  name:  U. 
'■'•***•"*     S-  District  Court  (W,  D.,  Tennessee),  In  re 
Glass,  119  Fed.  509.    The  court  also  holds  that  specifica- 
tions in  opposition  to  a  bankrupt's  discharge  cannot  be 
verified  by  the  oaths  of  attorneys  or  solicitors  or  other 
agents,  in  the  absence  of  a  previous  order  of  court  allowing 
the  same,  in  which  event  Ix^h  the  order  and  the  oath  should 
state  the  reasons  therefor. 

341 
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B0ND6. 

A  bond  executed  in  pursuance  of  a  statute  providing  for 
an  appeal  bond  is  not  necessarily  rendered  void  because  the 

vaiiditr.  statute  is  afterwards  pronounced  unconstitu- 
c^^'idmuwrn  tional :  Supreme  Court  of  Nebraska  in  Steven^ 
son  V.  Morgan,  93  N.  W.  180.  The  test  of  the  enforceability 
of  such  bond  is  whether  a  consideration  exists  independent 
of  the  statute.  If  so,  and  the  bond  has  the  other  essentials 
of  a  common-law  contract,  it  may  be  enforced.  See  and 
compare  Brookman  v.  Hamill,  43  N.  Y.  554,  and  PooU  v. 
Kcnnit,  59  N.  Y.  554. 


CAUtlBRS. 

The  U.  S.  District  Court  (S.  D.,  New  York)  holds  in 
De  Sola  v.  Pomares,  119  Fed.  373,  that  the  settled  rule  of 
rrtpaid       commercial  law  that  freight  prepaid,  but  which 
Praiffkt.       is  not  earned  by  the  delivery  of  the  goods,  is 
Rwovtry      ^^  ^  refunded,  in  the  absence  of  special  agree* 
ment  to  the  contrary,  where  the  loss  is  not  due  to  any  fault 
of  the  shipper,  cannot  be  overcome  by  proof  of  a  local  cus- 
tom that  freight  prepaid  is  not  to  be  returned  to  the  shipper 
in  case  the  vessel  is  lost  on  the  voyage. 

The  Supreme  Court  of  Georgia  holds  in  Brunswick  & 
W.  R.  Co.  V.  Ponder,  43  S.  E.  430,  that  though  a  railroad 
PMCtdiM  af  company  is  bound  to  use  extraordinary  diligence 
Pii— — ty.  to  protect  a  passenger,  while  in  transit,  from 
Armq  violence  or  injury  by  third  persons;  yet  where 
the  passenger  is  arrested  by  officers  of  the  law,  the  company 
is  under  no  duty  to  inquire  into  the  legality  of  the  arrest 
So  where  such  arrest  by  officers  of  the  law  is  illegal,  but  the 
railroad  company  has  no  notice  of  that  fact,  the  company 
is  not  liable  to  the  paslsenger  for  a  failure  to  interfere  wt& 
the  officers  and  prevent  the  arrest,  or  for  stopping  the  train 
to  allow  the  officers  to  remove  their  prisoner  therefrom.  In 
such  a  case  the  company  is  under  no  duty  to  see  that  the 
officers  use  only  such  force  as  is  necessary  to  make  the 
arrest. 


CONSTITUTIONAL  LAW. 

The  Supreme  Court  of  Nebraska  dealing  with  the  ques- 
tion as  to  the  use  of  the  Bible  in  the  public  schools  holds  in 
R*nttoM      State  v.  Scheve,  93  N.  W.  169,  that  the  law 
^^••^^      does  not  forbid  the  use  of  the  Bible  in  the 
public  schools ;  it  is  not  proscribed  by  the  constitutional  pro- 
visions in  reference  to  religious  freedom;  and  the  courts 


tMCaUBt  or  THB  LAW.  343 

C0M8TITUTX0KAL  LAW  (OMtimwd). 
have  no  right  to  declare  its  use  to  be  unlawful  because  it  it 
possible  or  probable  that  those  who  are  privileged  to  use  it 
will  misuse  the  privilege  by  attempting  to  propagate  their 
own  peculiar  theological  or  ecclesiastical  views  and  opinions. 
The  point  where  the  courts  may  rightfully  interfere  to  pre-* 
vent  the  use  of  the  Bible  in  a  public  school  is  where  legiti- 
mate use  has  degenerated  into  abuse— where  a  teacher  em- 
ployed to  give  secular  instruction  has  violated  the  consti- 
tution by  Incoming  a  sectarian  propagandist.  See  the  for- 
mer opinion  of  the  court  in  91  N.  W.  846. 

In  Grossman  v.  Camines,  79  N..  V.  Supp,  900,  the  New 
York  Supreme  Court  (Appellate  Division,  Second  I>epart- 
irttfffftgft  tnent),  holds  that  a  statute  providing  that  in 
wHk  RifM  cities  of  the  first  and  second  class  any  person 
•I  GMtfiirt  ^i^Q  gjiQuid  Qflp^f  f Q|.  jai^  any  real  property  with- 
out the  written  authority  of  the  owner  of  such  property,  or 
of  his  attorney  in  fact,  appointed  in  writing,  or  of  a  person 
who  has  made  a  written  contract  for  the  purchase  of  such 
property  with  the  owner  thereof,  should  be  guilty  of  a  mis- 
demeanor, is  unconstitutional  as  a  deprivation  of  liberty  and 
property  without  due  process  of  law. 

An  act  of  the  New  York  legislature  permitted  the  court, 
on  application  of  either  party  to  an  action  of  divorce,  at 
oktm  te  any  time  after  final  judgment,  '"whether  hereto- 
^"■■■^  fore  or  hereafter  rendered,  to  annul,  vary  or 
modify''  a  direction  of  a  judgment  in  divorce  requiring  a 
husband  to  provide  for  the  support  of  his  wife,  and  for  the 
education  and  maintenance  of  the  children.  A  man  who 
prior  to  the  passage  of  this  act  had  been  decreed  to  pay  to 
his  wife  $4,000  a  year,  applied  to  have  the  sum  reduced  on 
accotmt  of  a  material  change  in  his  circumstances.  The 
Court  of  Appeals  of  New  York  holds  in  Livingston  v.  Lfv- 
ingston,  66  N.  E.  123,  that  the  act  is  unconstitutional  in  so 
far  as  it  attempts  to  confer  a  power  on  the  court  to  annul 
or  vary  valid  and  final  judgments  entered  before  the  passage 
of  the  act.   Tliree  judges  dissent 


CONTBMFT. 

In  Ogden  v.  State,  93  N.  W.  203,  the  Supreme  Court  of 
Nebraska  holds  that  while  a  formal  accusation  is  not  neces- 
sary to  a  prosecution  for  contempt  committed 
in  the  presence  of  the  court,  the  record  must 
show  that  such  an  offence  has  been  committed  in  order  to 
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sustain  a  conviction.   So  a  recital  that  the  accused  addressed 

insulting  and  menacing  language  to  the  court  is  a  mere  coih 

dusion;  the  language  itself  should  be  set  out  to  enaUe  the 

reviewing  court  to  determine  whether  it  was  actually  coih 

temptuous. 

CONVBSSIOM. 

In  State  y.  Otnaka  National  Bank,  93  N.  W.  319,  the 
Supreme  Court  of  Nebraska  holds  that  where  property  has 
SMN«  9i  been  taken  from  the  plaintiff  without  his  knowl* 
■^■•■■•■■^  edge  or  consent,  or  of  those  having  the  lawful 
custody  and  control  over  it,  the  motive  which  prooqited  the 
defendant  to  receive  and  dispose  of  it  is  an  immaterial 
issue.  But  this  rule  does  not  apply  when  the  plaintiff^  Ut 
agent  or  servant,  having  the  lawftd  custodv  or  control  over 
the  property,  consents  to  or  requests  the  defendant  to  receive 
and  dispose  of  it  In  such  case  guilty  intent  is  an  essential 
element  of  conversion.  Two  judges  dissent'  See  Stephens 
V.  Elwall,  4  Maule  ft  S.  259.  The  case  presents  in  die 
majority  and  minority  opinions  a  thoroiigh  review  of  the 
questions  involved. 

DISCOVBEY. 

An  order  for  the  examination  of  the  defendant's  books 
and  papers,  containing  no  limitation  on  the  time  withm 
I  Mi     which  inspection  shall  be  made,  b  void:  Sih 
preme  Court  of  Montana  in  State  v.  Disbrict 
Court,  71  P^  6q2.  * 


DIVORC8. 

A  wife  agreed  not  to  contest  an  action  for  divorce  brought 
against  her  by  her  husband  in  North  Dakota,  he  agreeii^ 

0Kff«9.  in  return  that,  if  he  obtained  the  divorce  the 
c^n^^mti     decree  should  contain  a  provision  for  the  pay« 

^****  ment  to  her  weekly  of  a  certain  sum  for  siqK 
port.  The  decree  contained  the  provision  stipulated.  Upon 
these  facts  the  New  York  Supreme  Qnirt  (Appellate  Divh 
sion.  Third  Department)  holds  in  France  v.  Prance,  79 
N.  Y.  Supp.  579,  that,  though  the  agreement  was  void  as 
against  public  policy,  its  invalidity  was  not  available  in  a 
collateral  attack  on  the  decree  in  a  suit  afterwards  brought 
by  the  wife  in  New  York  to  recover  installments  due  tliere^ 
under. 
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The  Supreme  Q>urt  of  Colorado  holds  in  Branch  v. 

Branch,  71  Pac.  632,  that  the  plaintiff  in  a  divorce  suit 
having  married  pending  the  appeal  from  the 
decree  granting  the  divorce  is  not  entitled  to  be 
heard  on  appeal,  or  to  have  the  cause  remanded 

for  a  new  trial,  the  decree  being  reversed. 


DOWBR. 

The  Court  of  Appeals  of  New  York  holds  in  Starbuck  v. 

Starbuck,  66  N.  £.  193,  that  where  one  claiming  to  be  the 

Bffwt«f       widow  of  a  decedent  sued  for  dower^  an  ex- 

■*•"•*"  emplified  copy  of  a  decree  of  divorce  obtained 
in  another  state,  in  an  action  in  which  the  decedent  was  per- 
sonally served  but  did  not  appear,  is  competent  evidence  to 
show  that  she  was  not  the  widow  of  the  decedent  or  entitled 
to  dower  in  the  estate  acquired  by  him  after  the  decree,  as 
she  was  estopped  to  impeach  a  judgment  which  she  herself 
had  obtained.  Compare  Matter  of  Swale/  Estate,  60  App. 
Div.  599.  

BMNBNT  DOMAtM. 

The  law  of  Vermont  provides  that  one  who  desires  to 
erect  or  raise  a  dam  to  obtain  water  therefor,  and  thereby 
Ptowtac  flow  the  lands  of  another,  may  secure  the  right 
''■^  to  do  so  if  commissioners  or  the  court  shall  &id 
that  the  flowing  of  the  lands  will  be  of  ''public  benefit.'*  A 
petition  for  the  appointment  of  commissioners,  etc.,  showed 
that  the  petitioner  owned  a  dam,  which  he  desired  to  raise 
in  order  to  generate  electricity  for  the  operation  of  a  rail- 
road. Under  these  facts  the  Supreme  Court  of  Vermont 
holds  in  Avery  v.  Vermont  Electric  Co.,  54  Atl.  179,  that 
the  power  of  eminent  domain  could  not  be  invoked  on  the 
ground  of  public  use,  since,  while  the  railroad  must  serve 
the  public,  there  was  nothing  binding  petitioner  to  serve  the 
railroad  or  to  give  equal  advantages  to  all. 


BVIDBMC& 

In  an  action  to  recover  damages  for  property  taken  by  a 

railroad  company,  declarations  of  the  oWher  of  the  land  as 
VfliM  af  to  its  value,  and  his  offer  of  it  at  a  certain  prioe^ 
■^•'"^p      and  a  sale  of  a  portion  thereof,  are  admissible 

to  show  his  estimate  of  value :    Supreme  Court  of  Pennsyl- 
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vania  in  Houston  v.  Western  Washington  R.  Co.,  54  Ad. 

166. 

In  a  prosecution  for  homicide,  the  issue  being  whether 
the  defendant,  when  he  killed  the  deceased,  believ^  that  the 
deceased  was  about  to  assault  his  wife — defend- 
ant's sister — ^testimony  showing  that,  to  the 
defendant's  knowledge,  the  deceased  had  made  prior  as* 
saults  on  his  wife  was  admissible:  Supreme  G>urt  of  Mon- 
tana in  State  v.  Felker,  71  Pac.  668.  Sec  also  Gray  v.  State, 
72  S.  W.  169,  where  it  is  held  by  the  G>urt  of  Criminal 
Appeals  of  Texas  that  on  the  issue  whether  one  selling  liqiuor 
to  a  minor  knew  he  was  under  age,  testimony  that  two 
others,  both  of  them  minors,  drank  with  him  at  the  same 
time,  is  relevant 

A  written  agreement  between  the  vendor  and  vendee  for 
the  sale,  purchase  and  conveyance  of  land  is  not  executed 
CoMMwatioa  by  and  merged  in  the  deed,  as  to  the  stipulations 
of  the  vendee  therein  concerning  the  consideration  to  be 
paid  for  the  property;  and  such  written  agreement  is  com- 
petent to  show  the  actual  consideration :  Supreme  Court  of 
Ohio  in  Conklin  v.  Hancock,  66  N.  E.  518.  Compare  Brum- 
baugh V.  Chapman,  13  N.  E.  (Ohio),  584. 

In  Calivada  Colonisation  Co.  v.  Hays^  119  Federal, 
202,  the  United  States  Circuit  Court  (Western  Division, 
Pennsylvania)  holds  that  the  Pennsylvania 
VStyOM  ^^^»  permitting  a  party  to  be  called  and  ex- 
hf  AdvefMTj  amined  "as  on  cross-examination'*  has  no  ap- 
plication in  a  suit  in  equity  in  a  federal  court, 
and  a  party  so  called  and  examined  therein  becomes  a  wit- 
ness for  the  party  calling  him,  and  his  testimony  is  to  be 
given  weight  accordingly.    See  Drove  v.  Fabel,  13a  U,  S. 

487. 

The  New  York  Supreme  Court  (Appellate  Division,  Rrst 
Department)  holds  in  McEvoy  v.  Toufmel,  80  N.  Y.  Supp. 
iMioy  BMkt  yi^  that  in  an  action  for  personal  injuries  it 
was  error  to  permit  the  defendant  to  read  in  evidence  ex- 
tracts from  a  standard  medical  book,  and  this  though  the 
matter  contained  in  the  book  had  been  in  some  respects  the 
subject  of  examination  by  the  plaintiff  as  a  part  of  her 
affirmative  case  and  though  the  defendant  had  a  right  to 
cross-examine  the  physician  who  testified  on  such  subject 
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with  respect  thereto,  it  appearing  that  he  did  not  do  to^ 
but  that  he  attempted  to  read  the  extracts  as  a  part  of  his 
affirmative  case.    See  Foggett  v.  Fischer,  23  App.  Div.  207. 


HABBA8CORP0& 

The  U  S.  Circuit  Court  (M.  D.  Pennsylvania)  HcMm  in 
Ex  parte  Rearick,  118  Fed.  928,  that  while  the  United 
Pttoid  AM  States  courts  have  power  to  intervene  by  habeas 
sute  cmau  corpus  in  a  case  where  a  disregard  of  the  federal 
law  is  charged,  it  is  not  always  expedient  to  dojo,  involving 
as  it  does  a  conflict  of  authority  which  it  is  desirable  to 
avoid.  Where,  therefore,  an  agent  of  a  non-resident  cor* 
poration  was  arrested  for  violating  a  borough  ordinance 
imposing  a  license  on  canvassers,  and  on  conviction  his  ap- 
peal was  allowed  to  a  higher  state  court,  he  was  held  not  to 
be  entitled  to  a  dischar^  on  habeas  corpus  in  the  federal 
courts,  pending  determmation  of  the  appeal  in  the  state 
court,  on  the  ground  that  the  ordinance  under  which  he 
was  convicted  was  invalid  as  against  him,  as  a  regulation 
of  interstate  commerce.  See  the  recent  case  of  Minnesota 
v.  Brundage,  190  U.  S.  499. 


LANDLOM)  AKD  TBNANT. 

Where  a  landlord  agreed  to  make  repairs,  an  action  ex 
delicto  for  injuries  sustained  by  reason  of  his  failure  to 
CMrtnctto  make  repairs  cannot  be  maintained  in  the  al^ 
""v*  sence  of  notice  to  the  landlord  of  the  need  of 
repairs:  Court  of  Appeals  of  Maryland  in  Thompson  v. 
Clemens,  53  Atl.  919.  See  also  Mines  v.  Wilcox  (Tenn.), 
34  L.  R.  A.  824. 

The  general  rule  that  upon  a  tenant's  taking  a  new  lease 
the  right  to  fixtures  upon  the  premises  at  the  time  of  the 
pistaM,      ^^^  '^^  IS  lost  unless  specifically  reserved,  is 
iiMwwai ««     well  settled.    The  rule  appears  in  a  somewhat 
*^^        modified  form  in  O'Brien  v.  Mueller,  53  AtL 
663,  where  it  is  held  by  the  Court  of  Appeals  of  Maryland 
that  where  the  oivner  of  a  barroom  and  restaurant  leased 
the  premises,  and  sold  the  fixtures  to  the  tenant  and  in  the 
paper  then   executed   authorized   the   tenant  to  remove 
any  or  all  of  said  property,  and  agreed  ''not  to  regard  them, 
or  any  of  them,  as  fixtures/*  the  right  of  the  tenant  to  re- 
move such  articles  was  not  lost  by  taking  a  new  lease  after 
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the  first  \&Lse  expired,  and  failing  to  mention  or  reserve 
such  articles  in  the  new  lease.  ^  Sheldon  v.  Edwards, 
35  N.  Y.  279. 

Where,  while  the  relation  of  landlord  and  tenant  is  ex- 
isting  between  a  person  in  occupation  of  the  second  storjr 
omfwcM—  of  a  building,  whose  rear  abuts  upon  a  yard, 
kyLndtaH  ^^e  landlord  builds  in  the  yard  a  three-story 
extension,  cutting  off  light  and  air  from  the  rear  windows 
of  the  tenant's  premises,  a  mandatory  injunction  will  issue 
compelling  the  landlord  to  remove  so  much  of  the  extension 
as  is  higher  than  the  windows  of  the  tenant:  New  York 
Supreme  Court  (Special  Term,  New  Yoiic  County)  in 
Stevens  v.  Solomon,  79  N.  Y.  Supp.  136.  See  Doyie  v. 
Lord,  64  N.  Y.  432.  Nor  is  it  material  Uiat  ''the  defendant 
succeeded  in  completing  the  structure  before  service  of  tfie 
injunction  order  was  made  upon  hint  The  plaintiff  had 
promptly  objected  to  his  acts,  and  notified  him  of  her 
purpose  to  bring  the  action.  Daniel  v.  Ferguson  [1891], 
2  Ch.  27." 


LARCBHT. 

To  acquire  a  property  right  in  animals  ferae  naturae,  so 
that  they  may  be  the  subject  of  larceny,  it  is  well  settled  that 
the  pursuer  must  bring  them  into  his  power 
and' control,  so  that  he  may  subject  them  to.  Us 
own  use  at  his  pleasure,  and  must  so  maintain  his 
possession  and  control  as  to  indicate  that  he  does  not  intend 
to  abandon  them  again  to  the  worid  at  large;  but  it  is  hdd 
in  State  v.  Shato,  65  N.  E.  875,  that  in  cases  where  larcoy 
is  charged,  the  law  does  not  require  absolute  security  against 
the  possibility  of  escape. 


MARSHAUNG  AS8BT& 

In  Neto  York  Public  Library  v.  Tilden,  79  N.  Y.  Soppi 
161.  it  appeared  that  a  debtor  agreed  that  a  particidar 
creditor  should  have  a  lien  upon  two  funds, 
mni  one  of  personal  and  the  other  of  real  property. 
The  New  York  Supreme  Court  (Special  Term, 
New  York  County)  holds  that  payment  should  be  made  to 
such  doubly  secuied  creditor  one-half  from  each  fund* 
where  other  claims  against  the  personalty,  upon  the  singly 
secured  creditors  have  no  lien,  would  exhaust  the  fund. 
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MUmaPAL  CORPORATIOmi 

In  re  Municipal  Fuel  Plants,  66  N.  E.  25,  the  Supreme 
Judicial  Gwrt  of  Massachusetts  holds  that  though  the 
mrij  la  l^slature  cannot  autliorize  cities  and  towns  to 
^^  buy  fuel  and  sell  it  to  their  inhabitants  in  com- 
petition with  private  dealers,  vet  where,  bv  reason  of  the 
supply  of  fuel  being  vtry  small,  and  the  dimeulty  of  obtain- 
ing it  very  great,  persons  desiring  topurduue  it  are  unable 
to  supply  themsdves  throufl;fa  private  enterprise,  the  govern* 
ment  may  constitute  itself  an  agent  for  the  relief  of  the 
community,  and  monev  expended  for  that  purpose  would 
be  expended  for  imblic  use.  One  judge  dissents.  The 
opinion  of  the  justices  in  155  Ifass.  601,  will  be  recalled. 


In  Texas  State  Pair  v.  Brittain,  118  Fed.  713,  the  U.  S. 
Grcuit  Court  of  Appeab  (Fifth  Greuit)  holds  that  where 
a  sUte  uir  association,  under  a  contract  giv- 
ing the  exclusive  use  of  its  ground  to  an  e»» 
hibitor,  advertised  such  exh&t  as  one  of  the 
attractions  of  the  fair,  it  was  liable  for  injuries  to  a  spectator 
caused  by  the  falling  of  seats  nq^igendy  constructed  bgr 
the  eidiibitor.  *^t  may  be,''  sxyt  the  court,  ''as  between 
the  Texas  State  Fair  and  Snuth  ft  Lucas  [the  esdiibitors], 
the  latter  were  antfaoriaed,  on  such  terms  as  to  them  were 
satisfactory,  to  carry  on  ind  supervise  the  side  show;  but 
it  seems  dear  that  no  contractual  rdations  between  sudi 
parties  can  be  nivoked  to  rdease  the  state  f air^  under  die 
state  of  case  shown  in  tlie  leoord,  from  the  duty  of  exerds- 
ii^  reasonaUe  care  in  the  interests  of  the  people  who  were 
attending  that  fair,  or  were  witnesdng  sudi  attractions  tn 
side  shows  as  it  offered  to  the  puUic"  Stt  2U0  Sebeek  r. 
Phttdeuische  Volkfest  Verein  (N.  J.),  46  AtL  6^1.  S^ 
L.  IL  A.  199. 

The  very  recent  case  of  Thcmtan  v.  Maine  State  Agri- 
€utturat  Society,  53  AtL  (Maine)  979,  is  also  noteworthy 
as  an  application  of  similar  principles  under  an  analogous 
state  of  facts. 


$ 


A.,  owing  B.  monqr,  agreed  to  make  Iris  notes  tiiereCofi 

with  C.  as  sure^,  giviiy  a  temporary  deed  of  trust  as 

maw,      security  till  C's  signature  could  be  obtained, 

*^"^      die  deed  of  trust  to  be  dien  cancdled.    A.  got 

C's  dgnature  written  on  the  back  of  the  notes,  and  B.  can- 


ISO  PBOGUSi  OP  TRB  LAW. 

NOTBS  (CoBlltnMd). 

celled  the  deed  of  trust  The  Supreme  Court  of  Mississippi 
holds,  in  Pearl  v.  Cortright,  33  Southern,  72,  that  C  was 
a  co-maker  of  the  notes  on  the  same  consideration  as  A^ 
and  further  that  C.  was  not  released  from  any  liabili^  on 
account  of  B.'s  cancelling  the  deed  of  trust,  as  it  could  not 
have  been  enforced  against  A.,  and  B.  was  unaffected  by  any 
fraud  practiced  by  A.  in  getting  C/s  signature.  See  also 
Graves  v.  Tucker,  10  Smedes  ft  M.  9. 

The  Supreme  Court  of  Georgia  holds  in  State  Mui.  Life 
and  Annuity  As/n.  v.  Baldwin,  43  S.  E.  262,  that  whore 
a  promissory  note  has  been  satisfied  in  full,  and 
the  payee,  instead  of  complying  with  a  promise 
to  return  it  to  the  maker,  negligently  sends  it 
to  a  bank  ''for  collection,  with  instructions  to 
protest  said  note  if  not  paid,*'  and  it  is  accordingly  protested 
for  non-payment,  such  negligent  conduct  on  the  part  of  the 
payee  amounts  to  an  actionable  wrong  if  injury  residta 
therefrom  to  the  maker's  financial  standing. 


PARTITION. 

In  an  action  for  partition  of  certain  lands,  the  complaint 
alleged  that  the  plaintiff  and  certain  defendants  were  owners 
as  joint  tenants  or  tenants  in  commoii  of  the 
land;  that  other  defendants  claimed  interests 
therein  adverse  to  the  plaintiff  uid  his  oo» 
tenants,  the  extent  of  which  was  unlmown  to  the  plaintiff^ 
and  that  they  were  in  possession  of  certain  portions  of  the 
land  in  hostility  to  the  plaintiff,  but  contained  no  all^i^ 
tton  that  such  defendants  were  tenants  in  common.  Widi 
one  judge  dissenting  the  Court  of  Appeals  of  New  Yoric 
holds  that  it  was  erroneous  to  dismiss  such  complaint  as 
to  such  defendants  on  the  ground  that  they  were  not  proper 
parties,  and  that  the  issues  raised  by  the  complaint  could 
not  be  tried  in  partition:  Satterlee  v.  Kohbe,  65  N.  E.  952. 
See  also  Weston  v.  Stoddard,  137  N.  Y.  119. 


PARTNBR8BIF. 

In  Fish  v.  Fish,  79  N.  Y.  Supp.  37,  the  New  York  Su- 
preme Court  (Appellate  Division,  First  Department)  holds 
MgM  to      that  though,  where  aJl  the  members  of  a  firm 
^^"^       die  without  having  made  any  disposition  of  the 
right  to  use  the  firm  name,  that  right  does  not  pass  to  the 
personal  represenutives  6f  the  last  survivor,  but  dies  widi 
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PARTNERSHIP  (CoiitiaQ«a). 

him,  nevertheless,  such  personal  representatives,  beings  en- 
titled to  the  good  will  of  the  late  firm,  are  entitled  to  an 
injunction  restraining  third  persons  from  using  the  part- 
nership  name  and  pretending  to  be  its  successor.  Two 
judges  dissent.  "As  to  administrators  the  policy  of  the 
law  is  that  they  should  take  everything,  as  far  as  possible, 
wearing  the  semblance  of  property  of  the  intestate  as  part  of 
the  assets  to  pay  debts.  If  the  right  to  state  that  one  has 
succeeded  to  the  property  and  business  of  the  firm  has  been 
rendered  valuable,  then  it.  is  as  much  a  property  right,  to 
be  sold  by  administrators,  as  the  goods  which  a  merchant 
has  in  his  store  when  he  dies;  and  strangers  who  endeavor 
to  illegally  appropriate  such  a  valuable  right  should  be  pre- 
vented from  so  doing  by  a  court  of  equity/' 


PLBD6B. 

The  Supreme  Court  of  Iowa  holds  in  Loomis  v.  Reimers, 
93  N.  W.  95,  that  where  a  pledgee  of  bank  stock  honestlv 
and  in  good  faith  consulted  an  attorney  in  ref- 
erence to  a  defence  in  a  replevin  action,  and  did 
not  defend  because  he  was  advised  that  he  could 
not  do  so  successfully,  he  did  what  an  ordinarily  prudent 
man  would  do  under  the  circumstances,  and  was  not  liable 
for  the  loss  thereof,  even  though  the  replevin  action  was 
barred  by  limitations.  See  also  IVUlits  v.  Hatch,  132  N.  Y. 
41. 


RBPORMAtlOK. 

The  Court  of  Appeals  of  Maryland  holds  in  Boulden  ▼• 
Wood,  53  Atl.  911,  that  a  contract  for  sale  of  land  having 
Mataai  provided  that  it  should  be  subject  to  the  opera- 
***•*■■*  tion  of  a  mortgage  of  $1,000,  and  the  scrivener, 
whom  the  grantee  instructed  to  prepare  the  deed  in  con- 
formity with  the  agreement,  having  omitted  reference  to 
the  mortgage,  the  deed  will  be  reformed,  notwithstanding 
any  negligence  of  the  grantor,  who  merely  asked,  without 
looking  to  see,  if  it  was  made  subject  to  the  mortgage. 


SPBCIPIC  PBRPORHANCB. 

In  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  65 
N.  E.  967,  the  Court  of  Appeals  of  New  York  holds  that 

Safe  cf       where  the  defendant  contracted  to  sell  and  de- 

^•^        liver  to  the  plaintiff  a  fixed  quantity  of  pulp 

wood  annually  for  a  certain  period  of  years,  to  be  iakea 
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SPBCIFIC  PERFORMANCE  (Continued), 
from  land  belonging  to  the  defendant,  and  it  also  agreed 
not  to  sell  the  land  so  as  to  prevent  the  performance  of  the 
contract,  and  that  the  purchaser  would  have  an  equitaUe 
interest  in  the  wood  for  advances  made,  it  is  an  agreement 
giving  the  purchaser  certain  rights  in  Connection  with  the 
land,  entitling  him  to  relief  in  eiquity  on  failure  of  the  de* 
fendant  to  perform. 

On  the  other  hand,  in  the  recent  Pennsylvania  case  of 
Mundy  v.  Brooks,  53  Atl.  1000,  the  contract  sought  to  be 
specifically  enforced  was  for  "all  the  hemlock  bs^  stand* 
ing,  growing,  lying  or  being"  upon  certain  land,  and  the 
Supreme  Court  holds  that  it  will  not  enjoin  a  sale  to  some 
one  else,  the  plaintiff,  it  is  said,  having  an  adequate  remedy 
at  law. 

A  contract  for  the  sale  of  an  undivided  interest  in  land 
provided  that  the  land  was  to  be  surveyed  by  the  vendee 

n«*Mp  at  his  expense;  that,  when  the  amount  thereof 
was  ascertained,  the  vendee  should  pay  a  certain  price  per 
acre  for  the  vendor's  undivided  interest,  and  the  vendor 
should  make  a  quitclaim  deed.  The  vendee  attempted  to 
survey  the  land,  but  his  surveyors  were  prevented  by  force 
by  third  parties  claiming  title  from  doing  so;  and  the 
vendee  was  advised  that  he  would  be  in  great  danger  of 
being  killed  if  he  went  on  the  premises.  The  Court  of 
Appeals  of  Kentucky  holds  that,  as  the  contract  could  not 
be  performed  until  the  number  of  acres  was  ascertained  by 
survey,  and  as  this  could  nOt  be  done  without  great  hard* 
ship  to  the  vendee,  specific  performance  would  not  be  en* 
forced :  WUliamson  v.  DiU,  72  S.  W.  292. 


STATXrrE  OF  UHITATIOK& 

Where  the  physician  and  surgeon  operates  upon  a  patient 

and  neglects  or  carelessly  forgets  to  remove  a  foreign  sub- 

TtaM        stance  placed  in  the  wound  (e.  g.,  a  H>^>nge), 

^^•~^  and  closes  the  incision,  with  this  foreign  sab- 
stance  remaining  therein,  and  this  continues  during  his 
entire  professional  relation  to  the  case,  and  is  present  when 
he  abandons  or  otherwise  retires  therefrom,  the  statute  of 
limitations  does  not  commence  to  run  against  a  right  to  sue 
and  recover  on  account  of  such  want  of  skill,  care  and  atten- 
tion, until  the  case  has  been  so  abandoned  or  the  pro* 
fessional  relation  otherwise  terminated:  Supreme  Court  of 
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STATUTB  OP  LIMITATIONS  (Coodnned). 
Ohio  in  Gillette  v.  Tucker,  65  N.  E.  865.  Three  judges 
dissent  on  the  ground  that  ''if  the  original  act  of  negligence 
causes  damage,  although  only  nominal  in  extent,  a  cause  of 
action  arises  co  instante,  and  that  consequential  damages 
may  be  recovered  thereon  up  to  the  time  of  the  trial.'*  See 
Lattin  v.  Gillette,  95  Cal.  317. 


SUBROGATION. 

In  Elliott  V.  Tainter,  93  N.  W.  124,  it  is  held  by  the  Su- 
preme G>urt  of  Minnesota  that  where  a  person  having  aa 
PBjoMirt^f  interest  in  real  property  has  paid  money  to 
L*M«  satisfy  a  lien  th«reon  to  protect  such  interest, 
he  is  entitled  for  the  purpose  of  effecting  substantial  justice, 
to  be  substituted  in  place  of  the  incumbrancer,  and  treated 
as  an  assignee  of  the  lien,  notwithstanding  it  had  been  dis- 
charged of  record. 


SURBTIBSi. 

In  McDowell  County  Commissioners  v.  Nichols,  42  S.  E. 

938,  it  is  held  by  the  Supreme  Court  of  North  Carolina 

tadcaaiij     that  one  about  to  become  a  surety  with  others 

•^•^  can  stipulate  with  the  principal,  without  the 
knowledge  of  the  other  sureties,  for  a  separate  indemnity  for 
his  own  benefit,  in  which,  in  the  absence  of  fraud,  or  unless 
it  was  intended  for  the  benefit  of  all,  the  others  cannot  par- 
ticipate till  he  is  reimbursed.  See  Long  v.  Barnett,  38 
N.  C.  631. 


.TBLBPHONB8. 

By  mistake,  a  physician's  telephone  was  disconnected  for 
non-payment  of  rent,  when  the  rent  was  in  fact  paid.  Dur- 
Wffoostai  ^"?  ^^^  eighteen  hours  that  it  was  disconnected, 
DiMMMc.  persons  endeavoring  to  reach  the  physician  by 
tiM.  DoMfM  telephone,  were  informed  that  the  telephone  had 
been  disconnected  for  non-payment  of  rent.  The  physician 
suffered  no  pecuniary  injury.  The  Court  of  Appeals  of 
Koitucky  holds  in  Cumberland  Telephone  and  Telegraph 
Co.  V.  Hendon,  71  S.  W.  435,  that  in  an  action  by  the  physi- 
cian against  the  company,  he  could  not  recover  punitive 
damages,  but  that  the  measure  of  damages  was  the  amount 
paid  for  the  service  for  the  time  the  telephone  was  discon- 
nected, taking  as  a  basis  the  amount  paid  per  month.  See 
Robinson  v.  Telegraph  Co.  (Ky.),  68  S.  W.  656. 
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T8LBGKAFHIC  QIX)TATIOmL 

In  National  Tel.  News  Co.  v.  Western  Union  Td  Co^ 
1 19  Fed  294,  the  U.  S.  Circuit  Court  of  Appeals  (Sevoith 
Pn^mtw  Circuit)  holds  that  the  matter  gathered  and 
^Mta.  transmitted  by  a  telegraph  company,  and  [Minted 
ctpjiifM  ^^  ^  ij^p^  Yjy  tickers  in  the  oflfices  -of  its  cua- 
tomers,  consisting  merely  of  a  notation  of  current  events^ 
such  as  market  quotations  or  the  result  of  a  race  or  game^ 
and  having  only  a  transient  value,  due  solely  to  its  quidc 
transmission  and  distribution,  is  not  copyrightable  as  literary 
property,  under  the  constitution  and  statutes  of  the  United 
States;  but  is  essentially  a  commercial  product,  and  as  such 
the  object  of  ownership  as  property  by  individuals  and  pro- 
tection by  the  courts.  So  in  Illinois  Commission  Co.  ▼• 
Cleveland  Tel.  Co.,  1 19  Fed.  301,  the  same  court  holds  that 
a  telegraph  company  which  by  contract  with  the  Board  of 
Trade  of  Chicago  is  furnished  by  such  corporation  with  the 
continuous  market  quotations  from  its  exchange,  for  which 
the  company  pays,  and  which  it  transmits  and  distributes  to 
patrons  who  pay  therefor,  has  a  property  right  in  such  quo- 
tations, which  entitles  it  to  protection  by  injunction  restrain- 
ing others,  who  are  not  its  patrons,  from  taking  the  same 
from  its  wires  or  from  the  offices  of  its  patrons,  and  selling 
or  distributing  them  in  competition. 


TBNAMT  BY  THB  CURTBSY. 

A  tenant  by  the  curtesy  cannot  convey  the  right  to  a 

lessee  to  extract  oil  from  the  land,  and  a  lease  executed  by 

on  lmm      him  purporting  to  convey  such  right  is  void: 

U.  S.  Circuit  Court  (N.  D.,  West  Virginia)  in  Bamsdattr. 

Boley,  119  Fed.  191. 

wrrNBSSB& 

In  Cordon  v.  Sullivan,  93  N.  W.  457.  the  Supreme  Court 

of  Wisconsin  holds  that  where  a  married  woman  was  sued 

CMip«tMC7.  ^^  ^"  administratrix,  her  husband  was  not  de- 
"JL' wif  *»*^rcd  from  testifying  on  the  ground  of  his 
•DdWM.      relationship  to  her.     See  Strong  \.  Citv  of 

Stczrus  Point,  62  Wis.  255.  -^    ' 
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The  Board  of  Editors  .with  to  call  the  Rtteotion  of  all  sab- 
acribers  and  readers  of  the  Ambbicak  Law  RsoiarsR  to  the 
chasge  made  in  the  department  of  Book  BeTiews.  This  Aepur^ 
ment  has  been  eiven  a  wider  scope,  which  is  evidenced  by  its  tatle^ 
'^Current  Legal  Periodicals  and  Book  BeTiews.** 


DEPABTMENT  NOTES. 

At  the  invitation  of  the  Trustees  of  the  University^  Hon. 
Mayer  Sulzberger,  President  Judge  of  Court  of  Common  Pleas^ 
No.  2,  of  Philadelphia  County,  delivered  an  address  before  the 
students  and  alumni  of  the  Law  Department  on  the  'Tractice 
of  the  Criminal  Law/'  which  is  printed  in  full  in  this  number 
of  the  Beoister.  Immediately  after  the  address  a  reception  was 
tendered  to  Judge  Sulzberger  by  the  Society  of  the  Alumni  of 
the^  Department  of  Law  in  Uie  rotunda  of  the  Law  School  Build* 
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ing.  A  epilation  wa8  served.  Invitations  to  the  reception  we» 
exteniletl  by  the  Society  to  all  the  members  of  the  judidaiy  in 
Pennsylvania,  New  Jersey  and  Dehiware  and  to  the  members 
of  the  Pennsylvania  StateBar  Association.  About  four  hundred 
members  of  the  Bar  were  present  lion.  William  B.  Ilanna,  the 
president  of  the  Society,  acted  as  chairman  of  the  Reception 
Committee,  which  consisted  of  the  following  members:  William 
Y.  C.  Anderson,  John  C.  Bell,  George  Tucker  Bispham,  Francis 
H.  Bohlen,  Joseph  H.  Brinton,  Francis  Shunk  Brown,  Jchn 
Douglass  Brown,  Beynolds  D.  Brown,  John  Cadwalader,  Jr., 
Francis  Chapman,  Frederick  Lewis  Clark,  Joseph  S.  Clark, 
Henry  T.  Dechcrt,  Samuel  Dickson,  Hazard  Dickson,  John  L. 
Evans,  William  C.  Ferguson,  Henry  E.  Garsed,  John  S.  Ger- 
hard, H.  Laussat  Geyelin,  Charles  F.  Gummey,  Meredith  Hanna, 
Harry  S.  Hopper,  George  G.  Ilorwitz,  James  Collins  Jones,  J. 
Levering  Jones,  Murdoch  Kendrick,  William  Draper  Lewis, 
Charles  L.  McKeehan,  Howard  W.  Page,  George  Wharton  Pep- 
per, Samuel  C.  Perkins,  Horace  Pettit,  Eli  Kirk  Price,  Frank 
P.  Prichard,  J.  Howard  Rhoads,  Joseph  G.  Roeengarten,  Horace 
M.  Rumsey,  Fred  J.  Shoyer,  Jacob  Singer,  Lewis  B.  Smith, 
William  H.  Staake,  Wm.  M.  Stewart,  Jr.,  John  J.  Sullivan, 
Joseph  B.  Townsend,  Jr.,  Wm.  J.  Turner,  Thomas  R.  Whita^ 
Ira  Jewell  Williams,  Sidney  Young. 


CONSTITUTIOKALITT  OP  TUB   PeNNSTLYANIA   LiBBL   LaW.— 

The  constitutionality  of  the  new  libel  act,  just  approved  by  the 
Governor  of  Pennsylvania,  has  been  attacked  on  two  grounds: 

1.  It  is  said  to  be  contrary  to  certain  provisions  in  tiie  oon* 
stitution  of  Pennsylvania  guaranteeing  the  freedom  of  tHe  press. 

2.  It  is  claimed  to  be  special  legislation,  and  for  that  reason 
obnoxious  to  the  constitution. 

(1.)  The  seventh  section  of  the  Pennsylvania  Bill  of  Bights 
provides,  ''The  printing  press  shall  be  free  to  every  pNerson  w1h> 
may  undertake  to  examine  the  proceedings  of  the  legislature  or 
any  branch  of  government,  and  no  law  shall  ever  be  made  to 
restrain  the  right  thereof.  The  free  communication  of  thougbti 
and  opinions  is  one  of  the  invaluable  rights  of  man,  and  every 
man  may  freely  speak,  write  and  print  on  any  subject,  beuia 
responsible  for  the  abuse  of  that  liberty.''  The  remainder  cl 
the  section  relates  solely  to  criminal  prosecutions  for  libel,  and 
therefore  has  no  bearing  upon  the  law  under  discussion,  whidi 
refers  to  civil  suits  for  damages  only. 

The  new  act  makes  publishers  and  editors  liable  in  damages 
for  publishing  alleged  facts  which  are  untrue,  provided  t&y 
have  failed  to  use  due  diligence  in  ascertaining  their  truth  or 
falsity.  The  only  change  is  in  making  publishers  liable  for 
damage  resulting  from  a  negligent  false  statement,  whether  the 
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Btatement  18  libellous  at  common  law  or  not.  Whether  damages 
can  result  as  the  natural  and  probable  consequence  of  a  non* 
libellous  publication  is  a  matter  which  has  not  been  worked  out, 
and  which  is  not  to  be  attempted  here.  But  in  any  eyent  the 
onlj  new  feature  of  the  law  is  to  create  responsibility  for  a 
negligent  act 

How  is  this  an  infringement  of  the  constitution?  The  first 
clause  quoted  says  the  printing  press  shall  be  free  and  do  law 
shall  oyer  be  made  to  restrain  the  right  of  the  citizens  to  examino 
the  proceedings  of  any  branch' of  goyemment.  It  is  probable 
that  this  clause  would  make  impossible  a  law  intended  to  sup- 
press any  publication  because  of  its  comments  upon  public  mat* 
ters,  and  such  was  its  undoubted  purpose.  It  has  been  a  part  of 
our  fundamental  law  since  1776,  when  such  proceedings  were 
not  beyond  the  ranse  of  probabilities.  But  no  one  ms  eyer 
heretofore  contended  that  it  meant  to  exempt  a  paper  from 
ciyil  responsibility  for  publishing  falsehoods.  The  publication 
of  falsehoods  constitutes  no  necessary  part  of  the  examina- 
tion of  public  matters.  No  stretch  of  the  imagination  can  make 
it  so.  The  clause  protects  publishers  and  editors  in  aqy  proper 
non-libellous  comments  or  opinions  they  may  choose  to  express, 
but  it  goes  no  further. 

As  early  as  1788  Mr.  Chief  Justice  McKean  in  ReijmbKea 
y.  Oswald,  1  Dallas,  319,  said: 

'"What  then  is  the  meaning  of  the  Bill  of  Rigbts,  and  the 
constitution  of  PennsyWania,  when  they  declare,  'That  the  free- 
dom of  the  press  dliall  not  be  restrained/  and  'that  the  printing 
presses  shall  be  free  to  eycry  person  who  undertakes  to  examine 
the  proceedings  of  the  legislature,  or  any  part  of  the  goyern- 
ment?*  However  ingenuity  may  torture  the  expressions,  there 
can  be  little  doubt  of  the  just  sense  of  these  sections:  they  giye 
to  eyery  citizen  a  right  of  investigating  the  conduct  of  those  who 
are  entrusted  with  the  public  business;  and  they  eflfectually  pre- 
clude any  attempt  to  fetter  the  press  by  the  institution  of  a 
licenser.  The  same  principles  were  settled  in  England,  so  far 
back  as  the  reign  of  William  the  Third,  and  since  that  time, 
we  all  know,  there  has  been  the  freest  animadversion  upon  the 
conduct  of  the  ministers  of  that  nation.  But  is  there  anything 
in  the  language  of  the  constitution  (much  less  in  its  spirit  and~ 
intention)  which  authorizes  one  man  to  impute  crimes  to  another 
for  which  the  law  has  provided  the  mode  of  trial,  and  the  degree 
of  punishment  ?  Can  it  be  presumed  that  the  slanderous  words, 
which,  when  spoken  to  a  few  individuals,  would  expose  the 
speaker  to  punishment,  become  sacred,  by  the  authority  of  the 
constitution,  when  delivered  to  the  public  through  the  more 
permanent  and  diffusive  medium  of  the  press?  Or,  will  it  be 
aaid,  that  the  constitutional  right  to  examine  the  proceedings 
of  government  extends  to  warrant  an  anticipation  of  the  arts 
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of  the  le^alature  or  the  judgments  of  the  court?  and  not  onfy 
to  authorize  a  candid  commentary  upon  what  has  bean  done,  hA 
to  permit  every  endeayor  to  bias  and  intimidate  with  respect  to 
matters  still  in  suspense?  The  futility  of  any  attempt  to  estab- 
lish a  construction  of  this  sort  must  be  obrious  to  erery  intelli* 
gent  mind.  The  true  liberty  of  the  press  is  amply  secured  by 
permitting  eveiy  man  to  pubUsh  his  opinions;  but  it  is  due  to  the 
peace  and  dignity  of  society  to  enquire  into  tbe  motiyes  of  such 
publications,  and  to  distinguish  between  thcoe  which  are  meant 
for  use  and  reformation,  and  with  an  eye  solely  to  the  public 
good,  and  those  which  are  intended  merely  to  delude  and  defame. 
To  the  latter  description,  it  is  impossible  that  any  good  goyem- 
ment  should  afford  protection  and  impunity.'' 

The  second  sentence  quoted  declares  that  the  expression  of 
thoughts  and  opinions  is  one  of  the  inyaluable  rights  of  man. 
But  the  statement  of  an  alleged  fact  is  not  Uie  eznression  of 
either  a  thought  or  an  opinion.  To  print  a  f alsehooa  is  not  <me 
of  the  invaluable  rights  of  man.  It  is  not  a  right  at  alL  On  tbe 
contrary,  it  has  never  been  anything  but  a  wrong.  The  last 
clause  of  the  sentence  is  broader  in  its  terms,  guaranteeing  the 
right  to  sp€»k,  write  and  print  on  any  subject,  but  the  one 
enjoying  this  liberty  shall  be  responsible  for  its  abuse.  Mr. 
Justice  Mercur  in  Barr  v.  Moore,  87  Pa.  385,  1878,  says: 

'The  liberty  of  the  press  should  at  all  times  be  justlj  guarded 
and  protected;  but  so  should  the  reputation  of  an  individual 
against  calumny.  The  right  of  each  is  too  valuable  to  be  en* 
croached  on  by  the  other.  Hence,  another  part  of  the  section 
just  cited  declares  'the  free  communication  of  thoughts  and 
opinions  is  one  of  the  invaluable  rights  of  man,  and  every  citi- 
zen may  freely  speak,  write  and  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  liberty.'  Thus  it  appears  tiiis 
right  or  liberty  is  not  one  of  unlimited  license;  but  it  is  re- 
strained by  a  legal  responsibility.'' 

The  publisher  being  responsible  for  the  ''abuse"  of  his  tiberty^ 
the  only  question  is  as  to  the  meaning  of  "abuse."  It  must  mean 
either  one  or  two  things:  Either  intemperate  comment  upon 
the  truth,  or  the  publication  of  that  which  is  not  true.  Whidi 
of  these  is  it  more  likely  to  moan?  Surely  the  latter.  Surely 
any  editor  would  prefer  to  feel  that  he  is  unhampered  in  his 
comments,  and  is  responsible  only  for  the  truth  of  tnat  which  he 
alleges  than  that  he  could  he  held  responsible  for  his  expressions 
of  opinion  only.  If  this  qualification  means  the  latter,  and  no 
one  will  pretend  that  it  means  the  former,  then  the  constitution 
has  already  sanctioned  a  law  like  the  present.  Judge  Thayer  is 
clearlv  of  this  opinion.  He  savs  in  Com.  v.  McClure,  3  W.  N.  C 
58,1876: 

"The  press,  in  making  statements  which  reflect  upon  the  per- 
sonal character  and  integrity  of  individuals,  are  bound  to  ezer- 
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ciBe  the  greatest  care  and  diligence  in  ascertaining  the  truth  of 
what  they  print  before  they  print  it  The  neglect  of  that  care 
and  diligence  is  the  negligence  intended  by  the  conttitntion. 
If  they  print  false  statementty  injurious  to  the  character  of  indip 
Yidualay  without  having  exercised  such  care  and  diligence,  they 
are  guilty  of  negligence,  and  are  not  protected  by  tl^  constito- 
tion.  They  are,  it  is  true,  justified  in  acting  upon  relia^la 
human  testimony  of  credible  persons,  who  auege  they  have 
knowledge  of  the  facts  whch  they  communicate.  AU  the  trans- 
actions  of  life  are  based  upon  such  testimony.  But  tiiey  must 
be  held  to  the  highest  degree  of  good  faith  and  of  care.  If  this 
were  not  so  every  man's  reputation  would  be  at  their  mercy*  no 
matter  how  upright  and  stainless  he  might  be.  The  constitution 
is  a  shield  for  the  honest,  careful,  and  conscientious  press.  It 
will  not  permit  itself  to  be  made  a  cover  for  malice,  or  for  negli* 
ffent  or  malicious  slanders  .  .  .  ."  There  is  the  general 
declaration,  in  the  first  place,  that  the  press  shall  be  free,  and 
that  it  shall  be  untrammelled;  that  nobody  shall  undertake  to 

? prescribe  what  a  newspaper  shaU  publish  nor  what  it  shall  refrain 
rom  publishing;  that  there  shall  be  no  censorship  of  the  press. 
There  is,  on  the  other  hand,  the  counterbalance  that  they  who  do 
publish  shall  do  it  upon  their  responsibility.  That  responsibility 
^s  of  a  twofold  kind. 

^f  they  publish  what  is  false,  or  if  they  publish  even  what 
is  true  upon  an  occasion  which  is  not  justified  by  law,  or  what 
is  not  a  privileged  publication,  they  do  it  upon  their  personal 
responsibility,  and  tney  may  be  su^  for  it  in  a  civil  court,  or 
held  to  answer  for  it  in  a  criminal  courf  It  is  forihe  legisla- 
ture to  decide  whether  they  shall  use  all  the  rope  given  thm  by 
the  constitution,  as  to  which  I  eipress  no  opinion. 

(2.)  The  second  objection,  which  was  the  only  one  seriously 
argued  by  the  opponents  of  the  bill  or  replied  to  .by  its  sup- 
porters, is  curiously  enouirh  of  no  validity  whatever.  It  is  said 
tiiat  the  law  applies  only  to  Certain  of  the  newspapers  of  the 
state  excluding  others,  and  hence  is  special  legislation  and  unc<m- 
atitutionaL 

There  is  a  widespread  idea  that  if  a  law  is  special,  i.  $.,  does 
not  apply  to  all  individuals  of  a  particular  class,  it  is  necessarily 
unconstitutional.  Such  is  not  the  fact.  The  seventh  section  of 
Article  II  of  the  constitution  prohibits  special  or  local  legislation 
upon  a  large  number  of  subjects^  including  the  most  common 
subjects  of  legislation,  but  there  is  not  one  which  by  any  twist 
of  logic  can  be  construed  to  include  the  subject  matter  of  the 
present  law.  The  inquiry,  therefore,  as  to  whether  the  law  does 
apply  to  all  the  newspapers  in  the  state  is  of  no  importance,  for 
there  is  nothing  in  the  constitution  of  Pennsylvania  to  prevent 
the  legislature  from  passing  a  special  law  regulating  the  civil 
liability  of  the  publisners  or  editors  of  newspapers  if  it  sees  fit 
to  do  so. 
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The  eighth  section  of  the  ttme  article  provides  that  where  i 
special  or  local  law  is  passed  pnUication  nmst  be  made  in  fhs 
manner  proTided  by  law  thirty  days  before  the  introdiictloii  of 
the  bilL  The  coorti^  howeyer,  haye  oonstmed  this  dansc^  as 
they  have  the  one  remiiring  three  readings  on  separate  daju,  as 
dixectory  merely,  ana  hence  binding  only  on  the  oonsdenoe  cf 
the  legifllatiye  body.  It  cannot,  flieref ore,  be  inqnived  into  after 
the  passage  of  the  act    Perkifu  y.  PkUa.,  156  Pa.  554,  189S. 

Tkoma$  BaOum  WhiU, 


CURRENT  LEGAL  PERIODICALS  AND 
BOOK  REVIEWS. 


A  TRXATIgB  OK  TlIB  POWBB  OF  TaXATIOW,  ST4TB  AKD  FBDBBAU 

nv  THB  IJkitbd  Statbb.  By  Fkedkbicx  N.  JuMOir,  of  flit 
StIxmisBar.  Pp.  zxiu  ^- 868.  Price,  16.00.  Ntt  8t  Looif: 
The  F.  H.  Thomas  Law  Book  Compaigr*   IMS. 

The  writer  of  this  Tolume  is  the  author  of  The  Law  and  Prac* 
tice  of  Taxation  in  Missonri,**  and  is  well  known  to  kwyers  and 
economists  as  the  chairman  of  the  National  Conf erenoe  on  Taxa- 
tion, held  in  Buffalo  in  190L 

"It  is  the  aim  of  this  work  to  show  the  limitations  of  the  tax« 
ing  power  of  the  state  and  federal  goTemmenf 

One  is  compelled  to  look  upon  the  .subject  of  taxation  from 
two  riewpoints:  First,  what  oufht  the  state  to  tax?  Second, 
wbat  can  the  state  tax?  The  former  is  an  economic  question 
and  is  treated  in  such  works  as  Professor  Adams'  book  on  Ti» 
naaoa''  The  latter  is  a  legal  question  and  it  is  with  this  phase 
of  the  problem  that  Mr.  Judton's  work  deals.  There  are  Dooks 
whidi  treat  of  taxation  in  the  indiridual  states,  and  others  which 
diacnsa  parts  of  the  subject,  but  the  time  seems  ripe>^or  a  gen- 
eral exhaustiTe  work  upon  the  whole  subject  How  far  the  state 
can  interfere,  through  taxation,  with  matters  under  the  federal 
jurisdiction,  is  a  lite  question.  Under  this  heading  is  discussed, 
what  constitutes  an  interference  with  interstate  and  foreign 
oommeroe  by  the  exercise  of  the  state  taxing  power. 

The  author  cites  the  authorities  for  propositions  adTanoed 
ij  him  and  many  of  the  leading  cases  are  discussed  at  length. 
'fbe  book  is  well  pai^raphed,  with  heidings  in  black  ^rpe,  and 
has  a  good  index.  These  mechanical  features  of  constructioii 
make  the  book  valuable  for  quick  reference.         J.  H.  B.  A. 


A  FORMULAST  OP  CiVIL  PbOCBDUSB  COKTAIKIITO  THB  FOBUB 
TTSBD  IK  ClTIL  PboCEBDINOS  BBFORB  THB  SUBBBKB  CODBT, 
THB  CiOUBT  OF  APFXAL  AKO  THB  DlSTBICT  COUSTB  07  THB 

Statb  or  LouisiAiriL.    Compiled  by  Alfred  Howell  Flbx- 
HiKO,  A.  M.,  LL.  B.   Pp.478.   New  Orleans.    1903. 

The  abore  work  by  Mr.  Flemming  is  not  confined  in  its  use- 
fulness to  the  field  occupied  by  most  local  form  books.  Beyond 
being  a  source  of  information  as  to  Louisiana  practice,  this  work 
afToras  to  the  student  of  ComparatiTe  Law  a  source  of  informa- 
tion most  unique;  for  in  Louisiana  we  have  the  border  land  be- 
tween the  two  great  law  systems  of  the  world.  The  practice  of  the 
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law  as  developed  in  the  Commonwealtli  of  Louisiana  is  Uie  evo- 
lution during  one  hundred  years  of  the  civil  law  under  oommoii 
law  environment  What  self-government  has  here  evolved  may 
well  be  a  guide  for  the  government  of  our  islands  so  recently 
come  from  under  civil  law  jurisdiction.  For  thejpractitioiier  in 
Louisiana  this  work  wiii  be  an  invaluable  aid.  The  forma  pre* 
sented  are  carefully  selected.  The  field  of  civil  practice  is  thor- 
oughly covered.  In  addition  to  the  fonns  the  work  contains  the 
rules  of  the  Supreme  Court  of  Louisiana,  the  rules  of  the  CEtQ 
District  Court  for  the  parish  of  Orleans,  a  list  of  fees  and 
costs  in  the  several  courts,  a  list  of  legal  holidays  in  Louisiaiia, 
and  the  acts  relating  to  Uie  duties  and  powers  of  clerks  of  tiie 
District  Courts.  The  arrangement  of  the  various  fonns  ia  such 
that  for  ready  reference  the  practitioner  is  dependent  on  the 
index.  The  lack  of  thorough  alphabetic  arrangement  in  the 
index  is  therefore  a  matter  which  odls  for  criticism. 

J.  0.  K. 


ThB  TitBATlBE  ON  SpBCIFIO  PeRFORMANCB  OP  CONTBACia.     By 

Rt.  Hon.  Sib  Edward  Fry.  Fourth  Edition  by  Wiluax 
DoNALDeoN  Rawlins,  E.  C.  Pp.  685.  London:  Stephens  ft 
Sons.    1898. 

The  name  of  W.  D.  Rawlins,  K.  C,  has  been  connected  with 
Fiy's  Specific  Performance  since  the  appearance  of  the  second 
edition  in  1881.  In  that  edition  several  chapters  and  parts  of 
the  work  were  practically  rewritten  by  Mr.  Rawlins^  although  of 
course  in  consultation  with  Justice  Fiy.  For  the  present  edition 
Mr.  Rawlins  is  alone  responsible.  All  the  English  cases  of  the 
last  ten  years  have  been  inserted,  the  number  of  newly  dted 
cases  being  upwards  of  three  hundred.  The  fact  of  Mr.  rawfinsT 
intimate  association  with  the  prior  editions  of  the  work  has 
enabled  him  to  place  the  new  cases  in  their  proper  connection 
with  the  text  Therefore  this  edition  is  of  greater  value  than  the 
last  edition  with  which  Mr.  Justice  Fiy  had  anything  to  do. 
This  is  perhaps  the  greatest  praise  which  can  be  given  to  a  new 
edition  of  an  old  work  where  the  new  edition  has  not  been  cars- 
fully  prepared  by  the  original  author.  Usually,  when  one  who 
has  not  written  a  law  bcKik  attempts  to  put  in  new  cases^  he 
inserts  them  in  places  where  they  have  just  enough  connexion 
with  the  text  to  confuse  the  person  who  refers  to  them  for  the 
purpose  of  illustrating  the  author's  meaning. 

The  Voluntary  Conveyance  Act,  1893,  the  Married  Women 
Property  Act  of  the  same  year,  and  in  some  degree  the  Trustees 
Act,  1893,  the  Merchants  Shipping  Act,  1894,  and  the  Land 
Transfer  Act,  1897,  have  necessitate  modifications  fA  the  text 
These  modifications  are  written  by  the  editor  solely  from  the 
point  of  view  of  an  Englishman  writing  for  English  lawyevk 
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This  may  be  flumght  hj  some  to  detract  from  its  Talue  in  this 
conntiy.  But  we  do  not  believe  that  the  work  would  be  mora 
▼alnable  to  American  readers  if  it  contained  so-called  ^American 
Notes.''  The  use  of  a  work  like  Mr.  Justice  Fry's  to  the  pro- 
fession in  this  country,  is  not  as  a  ready  reference  to  American 
decisions.  It  is  alone  profitably  used  by  one  who  turns  to  it  to 
ascertain  the  principles  of  the  law  and  desires  to  itudy  the  devel- 
opment of  those  princinles  by  the  courts  of  a  jurisdiction  of 
recMuized  learning  ana  authority. 

T%e  writer  of  this  review  has  often  wished  that  Mr.  Justioe  Fry 
had  discussed  the  Specific  Performance  of  negative  contracts  as 
a  separate  subject^  and  had  treated  of  the  Specific  Performance  of 
different,  classes  of  contracts,  before  treating  of  defences  to  ^ 
action.  He  has  also  believed  that  the  "defences"  sboidd  have 
been  confined  to  defences  to  the  specific  performance  of  a  con- 
tract,  the  defence  not  being  applicable  to  a  suit  at  law.  It  wa% 
however,  no  part  of  Mr.  Bawlin's  task  to  change  the  arrange- 
ment or  fleneral  scope  of  Fir's  work,  and  he  has  not  done  sa 
He  has  also  wisely  resisted  the  temptation  to  which  most  tiior- 
ough  editors  of  the  works  of  others  are  subject^  namely,  the 
elaboration  of  the  author's  oririnal  discussion  of  important 
topics.  The  book,  therefore,  though  brought  down  to  date^ 
remains  the  work  of  Mr.  Justice  Fiy  himself. 

In  these  days  of  poor  printing  and  worse  IMsper,  it  is  a  dis- 
tinct pleasure  to  handle  a  worl^  the  mechanical  execution  of 
which,  comports  with  the  dignity  of  the  law.  W.  D.  L. 


Ca8B8  ok  Equity  Plbadino  Ann  Praoticx.  By  Brablbt  M. 
Thompson,  M.  S.,  LL.  B.,  Professor  of  Law,  University  of 
Michigan.    Pp.  331.    Callaghan  ft  Ca    1908. 

This  collection  of  cases  is  probably  sdected  and  arranged 
witii  care.  As  the  writer  has  not  civen  in  the  preface  any  state* 
ment  of  the  scholastic  results  he  had  in  his  mind  when  he  waa 
making  his  selections,  it  is  somewhat  difficult  to  judge  whether 
he  has  or  has  not  accomplished  his  purpose.  The  book  will  be 
unquestionably  useful  to  the  person  who  collected  the  cases  and 
the  students  studying  under  him,  but  we  believe  that  it  is  prao- 
ticaUy  impossible  for  an  instructor  in  another  sdiool  to  take  hold 
of  a  collection  sudi  as  this  and  use  it  in  his  own  work  unless  he 
is  personally  acouainted  with  the  author  and  knows  him  to  be 
in  sympthy  witn  the  point  of  view  from  which  the  cases  have 
been  seiectod. 

We  would  Uke,  for  instance,  to  know  whv  the  author  haa 
eelected  quite  a  number  of  Illinois  cases,  while  there  are  no 
cases  from  many  of  the  states  of  the  United  States,  including 
such  jurisdictions  as  Pennsylvania,  Ohio  and  Massachusetts. 
There  may  be  and  doubtless  is  a  good  reason  for  this,  but  the 
facts  stated  are  somewhat  striking. 
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The  author  has  very  properly  excluded  all  matter  from  his 
report  of  a  case  not  bearing  on  the  subject  for  which  it  was 
selected.  The  book,  therefore,  is  in  no  sense  padded.  Hiere  are, 
except  possibly  on  page  243,  no  notes  by  the  author.  This  we 
believe  to  be  unfortunate,  as  it  gives  the  impression,  which  may 
be  erroneous  that  the  author  has  merely  looked  at  a  line  of  cases 
and  has  found  one  to  suit  his  purpose  and  then  put  that  in  with- 
out having  made  an  exhaustive  study  of  the  subject  The  print- 
ing  is  fair,  but  the  paper  and  general  appearance  of  the  book  is 
wretched.  From  the  point  of  view  of  the  author's  convenience, 
something  may  be  said  in  following  the  original  reporter  in 
placing  the  notes  of  one  case  in  the  text  and  01  the  next  caae  in 
the  foot-notes;  but  it  does  not  tend  to  give  the  idea  that  care 
has  been  expended  in  the  preparation  of  the  manuscript  for  the 
printer.  H.  A. 

Thb  Law  of  Suhetyship.    By  Arthur  A.  Stbarks.    Pp.  553. 
Cincinnati,  Ohio:  W.  H.  Anderson  Company.    1908. 

Suretyship  and  Guaranty  is  no  new  subject,  but  it  ia  still  a 
growing  branch  of  the  law.  In  the  last  decade  and  ever  since  {he 
advent  of  surety  companies  its  growth  has  been  most  marked. 
The  relations  between  the  parties  to  a  surety  contract  have  been 
more  clearly  defined  than  ever  bef(H«.  l!n  the  present  work 
the  author  has  endeavored  to  give  to  the  profession  a  treatise 
which  would  present  the  law  as  it  is  to-day.  He  has  not  wasted 
words.  Long  disquisitions  on  doubtful  points  have  been  avoided 
and  in  their  place  a  brief  statement  of  the  opposing  tiieories  haa 
been  given  with  an  indication  of  the  weight  of  auttiority  on  the 
subject.  There  are  copious  citations  from  all  jurisdictiona  in 
support  of  the  various  legal  propositions,  those  from  the  Western 
states  being  particularly  abundant.  The  book  is  so  arranged 
and  indexed  that  it  must  prove  a  ready  help  to  any  lawy»,  and 
especially  to  the  busiest  who  has  little  time  for  extended  study. 

A.  L.  D. 


UKiTsn  States  ▼.  Uexico.  Report  in  the  matter  of  the  Caaa 
of  the  Pius  Fund  of  the  Califomias,  heard  before  a  tribonal 
of  the  permanent  Court  of  Arbitration,  under  the  Hague  Con* 
vention  of  1899,  sitting  at  the  Hague,  September  18, 1902,  to 
October  14,  1902,  with  Pleadings,  Appendix,  Exhibits,  Briefs 
and  Records  of  the  entire  proceedings.  By  Jacksow  H.  Bau- 
TON,  agent  of  the  United  States  and  of  Counsel  Pp.  89L 
Washington :  Government  Printing  Office.    190S. 

Dating  back  to  the  latter  days  of  the  seventeenth  century,  the 
histx)ry  of  the  Pius  Fund  of  the  Califomias  has  been  most 
interesting.    The  Senate  document  under  review  prepared  by 
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Mr.  Ralgton,  sets  forth  the  complete  hittonr  of  this  grnt  Cttholie 
charity  and  its  international  Ticisaitndes,  finally  reaching  adjudi- 
cation in  the  decree  by  the  Hafoe  tribunal,  establishing  the  obli- 
gation on  the  Bepublic  of  Mexico  to  pay  $M20,688.67,  Mexican, 
in  extinguishment  of  annuities  accrued  and  not  paid  and  an 
annuity  of  $43,050.99,  Mexican,  in  the  month  of  February,  1908, 
and  each  year  following,  perpetually. 

The  report  is  full  and  readable.  It  is  not  only  a  source  for  the 
student  of  the  history  of  the  Pins  Fund  and  a  source  for  the 
student  of  the  practice  in  the  Court  of  Arbitration,  but  the  case 
furnishes  to  the  student  of  international  law  a  most  interesting 
applicati<m  of  the  doctrine  of  Bes  Judioaia.    - 

J.O.  K. 


Albany  Law  Joubkal.— Maj. 

The  Right  of  a  Negro  Liitgant  to  a  Trial  bjf  a  Uix$d  Jury 
Under  the  "Equal  Proieetion  of  1h$  Law$r  Olenda  Burke 
Slaymaker. 

The  reriew  of  the  cases  here  given  shows  that  in  the  selection 
of  jurors  to  try  a  .colored  man  there  should  be  no  exclusion  of 
those  of  his  race  or  discrimination  against  him  or  them  on 
account  of  race  or  color,  but  that  the  equal  protection  of  the  laws 
is  not  a  guarantee  to  him  of  the  right  to  a  juiy  composed  either 
in  whole  or  in  part  of  persons  of  his  own  race  or  color. 

The  FoolishnesM  of  the  Wise.    Willis  B.  Dowd. 

This  paper  passes  with  apparent  unconsciousness  from  flie 
foolishness  of  the  wise,  who  are,  of  course,  lawyers^  to  the  wide- 
edness  of  the  foolish.    The  author  does  not  spare  either. 
Amebican  Law  Bbvibw. — March-ApriL 

The  Present  Position  of  Japanese  Law  and  Jurisprudenca. 
Bokuichiro  MasujimK. 

An  exposition  of  the  legal  position  of  a  countiy  with  a  code 
which  is  not  an  evolution  but  the  outcome  of  a  revolution. 

The  Right  of  the  American  Citizen  to  Expatriate.  Olenda 
Burke  Slaymaker. 

In  the  opinion  of  the  writer  a  still  unsettled  qnestion  with  the 
force  of  authori^  in  favor  of  the  right 

Our  Archaic  Copyright  Laws.    Samuel  J.  Elder. 

An  article  to  interest  all  who  desire  the  protection  of  these 
laws.  The  strongest  point  made  is  that  in  regard  to  the  length 
of  the  protection  extended.  The  argument  is  that  the  au^or 
should  have  a  property  interest  in  the  product  of  his  brain  as 
long  as  he  Uvea. 

Venereal  Disease  in  {he  Law  of  Marriage  and  Divorce.  Charles 
Henry  Huberich. 

A  discussion  of  American  and  -English  decbions  on  the  sub- 
ject 
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National  Incorporation  and  the  Control  of  Corporations.  Wal* 
ter  S.  Logan. 

An  enthusiastic  exposition  of  a  rather  original  view  of  the 
subject     All  lawyers  will  doubtless  agree  with  the  authoi'a 
opinion  that  the  lawyers  are  to  be  saviours  of  an  endangeied 
nation. 
The  Ahbbicait  Lawtbb. — April 

The  Lata  as  a  Career.    John  Dewitt  Warner. 

Excellent  in  tone,  and  full  of  good  adTice,  especially  on  the 
ethical  side. 

Justice  Fvller.   A  Sketch. 

The  anonymous  author  has  written  a  short  and  whimsicsl 
account  of  the  Chief  Justice  of  the  United  States,  dwelling 
chiefly  on  a  few  eccentricities  hardly  worthy  of  such  special  jnen> 
tion. 

Oreat  Trials  in  Fiction.     1.  The  Taiion  Estates.     (''Tem 
Thousand  a  Year.") 

This  is  the  first  of  a  series.*  The  editorial  page  furnishes  a 
key  to  the  characters  supposed  to  have  been  caricatured  by  Sam- 
uel  Warren,  which  may  render  a  re-reading  of  the  sketch  inter- 
esting to  those  who  had  long  ago  read  'Ten  Thousand  a  Year.*^ 

The  Effect  which  the  Umted  States  CourU  Will  Give  to  fho 
Decisions  of  State  Courts.   Bobert  0.  Alston. 

The  subject  is  one  which  remiires  a  much  greater  breadth  of 
treatment  than  that  here  accorded  it  The  writer  gites  a  num- 
ber of  cases  under  separate  heads,  but  the  limits  of  the  artido 
itself  forbid  a  thorough  examination  of  the  subject  of  any  one 
of  the  subdirisiona. 
Thb  Bbibf .    (Phi  DelU  Phi)  First  Quarter,  1903. 

The  Powers  of  Majority  Stockholders.    William  H.  Fain. 

A  well-considered  article,  showing  the  tendency  to  aUow  a 
corporation  to  ''change  the  Tery  basis  of  its  existence  at  the  whim 
of  the  majority.'' 

Federal  Protection  of  Domiciled  Aliens.   Frits  V.  Briesen. 

A  forcible  argument  in  faTor  of  giring  the  Federal  eourta 
power  to  punish  acts  which  violate  the  treaty  rights  of  aliens. 

Law  and  Liberty.  Alfred  Steckler.    (Address  delivered  before 
the  New  York  City  Phi  DelU  Phi  Club,  October  20, 190S.) 

The  author  simply  accomplishes  his  expressed  desire  to  ''recaOy 
as  it  were,  a  few  of  the  cardinals  of  our  faith.*^ 
Canada  Law  Journal.— May. 

Employer's  Liability  Act. 

This  is  the  concluding  article  of  a  series  on  the  subject^  girinr 
the  cases  which  determine  the  extent  of  the  servant's  right  c^ 
action  under  those  provisions  of  the  employer's  liability  Act, 
not  previously  treat^,  and  also  including  some  points  of  plead- 
ing  and  practice  under  the  act 
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Canaoiak  Law  Bstibw.— ApiL 

Newfoundland  Legislation  tti  1902. 

A  continuation  of  the  monthly  conunentaiy  upon  the  legiib- 
tion  for  the  jetr. 

An  Imperml  Court  of  Appeal.    Gcoige  S.  Hohnestead. 

A  yigoroQB  statement  ox  the  adYantaget  which  accroe  to  the 
people  of  Canada  from  the  existence  of  the  right  of  tppeal  to  tfai 
•OYereign  at  ^the  fountain  of  justice.''  A  suggestion  is  made 
that  tM  two  courts  of  appeal  for  England  ana  the  colonies  be 
united  in  one,  which  should  be  for  England  what  the  Supremo 
Court  ia  for  the  United  States. 

Foreign  Corporationg  and  Partnerekipe  in  ike  Province'  of 
Quebee.   Ed.  Fabre  Surfejsr. 

A  classified  and  apparently  ttiorough  aummaiy  of  the  law  on 
tbesubject 

Prieon  Reform  in  Ontario,   James  Ifassia. 

The  effect  of  the  probation  and  parole  systems  and  of  the 
mdeterminate  sentoice  in  other  states  is  discussed,  and  it  is  con* 
tended  that  similar  reforms  would  be  of  great  benefit  in  Ontario. 

The  Supreme  Court  of  the  United  Slatee.   David  J.  Brewer. 
(First  printed  in  Seribnai^a.) 

An  impartial,  instructiTe  and  most  interesting  renew  of  the 
power  and  woric  of  the  Supreme  Court  of  the  United  Statss^ 
whidi  'e?eiy  one,  not  already  haying  had  that  pleasure,  will  wish 
toxead. 
Ths  Cakabiah  Law  Tncna.— Mav. 

When  "Common  Emplogmenf*  ixoneratee  Emploger.  Simon 
Alward. 

The  English  Employer's  LiabiUty  Act  of  1880  restricied  flie 
feiy  fully  developed  doctrine  of  common  employment  The 
tendency  of  the  English  judges  to  give  a  Teijr  broad  application 
to  the  nile  whidi  absolTed  the  master  from  liability  for  injuries 
sustained  by  one  servant  through  the  negligence  of  another 
engaged  in  the  same  employment,  has  been  met  by  modem  legis- 
lation which  safeguards  as  much  as  possible  the  safety  of  the 
workmen.  This  article  gives  a  clear  view  of  the  Iqiislation  and 
dedaiona. 
Thb  Cxktral  Law  Jourkal. — May  1. 

The  Application  of  the  Common  Law  to  Lande  Held  hg  the 
United  Statee  in  the  Former  Territory  of  ike  United  Statee 
Northwest  of  ike  River  Ohio  and  Bspecially  in  Respect  to 
Private  Waters  as  Distinguished  from  Public  Waters. 
Thomas  Dent 

An  article  supplementary  to  two  articles  on  Title  to  Lands 
Under  Fresh-Water  Dikes  and  Ponds,"  contributed  by  the  author 
to  former  numbers  of  the  Central  Law  Journal.  An  adherence 
to  the  common  law  on  the  subject  is  advocated  as  a  meana  of 
avoiding  confusion  and  perplexity. 
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Law  Maoazinb  akd  Bsnxw. — Mwj. 

Legal  Etymology.    James  Williams. 

An  article  of  great  interest,  giving  mach  Yaloable  informaticik 
It  is  to  be  regretted  that  the  author  thoaght  it  necessary  to  ba 
BO  exceedingly  condensed  in  his  statementa.  A  fuller  trMtmcnt 
would  have  been  of  much  value. 

The  Criminal  Resvonsibiliiy  of  the  Insane.    Arthur  Riekett 

A  continuation  of  an  able  article  in  which  the  'Imowledga 
test''  for  criminal  responaibility  is  criticised  and  conddmned. 

Surviving  Absurdities  and  CuriasUies  of  the  Law.  J.  IL 
Lely. 

It  is  uiown  in  this  article  that  not  onhf  many  cnrioaities  and 
absurdities  have  survived  in  the  law  of  England,  but  also  mora 
serious  defects  in  regard  to  the  law  of  marriage^  ^atms  for  renl^ 
and  absolute  testamentair  power. 

Industrial  Trusts.   D.F.Pemiani 

The  article  is  written  from  the  point  of  view  of  an  Englishmaii 
writing  for  his  countrymen  who  nave  little  or  no  knowledge  of 
the  subject  matter.  England,  owing  to  her  free  trade  policy,  ia 
thought  to  be  free  from  the  dangers  which  confront  ihs  United 
States  from  the  power  of  the  "Tmsta.'' 

Criminal  StahsUcs. 

A  summaij  of  the  criminal  statistics  of  the  year  for  Kwglawd, 

The  Marriage  Laws  of  Scotland.    Emile  Stoofoaxt 

A  short  historical  introduction  succeeded  by  a  rtatement  of  tht 
Scotch  law  of  marriage.  A  '^Community  of  Law^  in  regard  to 
marriage,  among  the  nations,  is  regarded  as  absolutdy  necessary* 
Law  Quartbblt  Bkvibw.— AnriL 

WarSubModo.   T.  E.  HoUand. 

In  opening  this  short  article  the  author  adaiowledm  that  Urn 
steps  recently  taken  against  Venezuela  were  ^from  ue  point  of 
view  of  international  law,  anomalous,"  which  adcnowledgment 
his  summary  review  of  the  proceedings  amply  justifiea. 

Studies  in  Criminal  Sentencing.  (Answers  to  four  qnestioiii 
submitted  by  the  International  Congress  of  Compaimtivo 
Law,  to  members  of  the  Bar.) 

1.  By  a  Judge  of  the  Native  Egyptian  Court  of  AppeaL  BL 
W.  Coghlan. 

The  preliminary  remarks  and  the  answers  to  the  qoestioiia 
propounded  have  a  remarkable  quality.  The  matter  haa  been 
deeply  considered  and  the  manner  is  certainly  the  outcome  of 
wide  culture  and  an  unusually  ori^nal  mind. 

2.  By  Two  Danish  Judges.    C.  Thomsen  and  C.  Usttng. 
The  existence  of  a  penal  code  with  very  definite  provisions  haa 

evidently  withdrawn  from  the  judges  much  of  the  discretion 
presupposed  by  the  questions;  therefore  the  answers  of  the  Dan* 
ish  judges  afford  comparatively  little  information  upon  the  sub* 
ject. 
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Tk$  Limits  of  the  Rule  m  Want  v.  StalKbfUit. 

An  able  discussion  of  the  question  whether  a  pnichaser  of  land 
can  recoYer  his  deposit  where  the  vendor  has  an  absolutely  bad 
title  and  the  purchaser  does  not  make  objection  to  the  title 
within  the  time  limited  by  the  contract  The  discussion  ia 
conducted  by  Frederick  Edward  Farrer  and  T.  Cyprian  WiU- 
iama. 

Labour  Competition  and  the  Law.  Con.  D.  R  Chalmers-Hunt 

TbiM  is  a  continuation  of  the  paper  on  the  same  subject  in  the 
January  Quarterly.  The  author  upholds  his  aide  of  the  aign- 
ment  with  much  eamestnesa. 

Specially  Admisgible  Evidence.— Res  Oeeta.    TS.  W.  Sibl^. 

The  'Mysterious  doctrine  of  the  Res  Oeste^  is  once  move 
brought  forward  to  be  examined  and  defined,  without,  it  would 
aeem,  deprivine  it  of  the  right  to  the  adjective  awarded  to  it  bj 
Judge  BuckniU. 

The  Case  of  Sutton  v.  Johnstone  (1786). 

A  case  in  which  a  captain  of  the  navy  (English)  brought  suit 
against  his  commander  for  malicious  prosecution.  The  com* 
mander  had  sent  the  captain  to  England  for  court-martial  and 
the  captain  was  acquitt^  The  development  of  the  law,  inbae* 
quent  to  this  case*  is  traced  and  the  rignt  to  bring  such  a  auit  ia 
atated  to  be  stiU  doubted. 
HiCHiOAir  Law  Bsvixw. — ^ApriL 

The  Power  to  Appoint  to  Office:  its  Looation  and  lAmiis. 
Floyd  R  Mechem. 

Here  the  Question  of  the  power  of  appointment  aa  between  the 
executive  ana  legislative,  or  as  being  elective  n  discussed.  The 
weight  of  modem  opinion  is  conceived  to  be  away  from  the  Jef* 
f ersonian  idea  that  nomination  to  office  is  an  executive  function, 
«nd  toward  the  idea  that  it  is  a  function  of  the  legislature. . 

The  Liability  of  the  Custodian  of  Public  Funds  Lost  Wiihaui 
His  Fault.    Gustav  Stein. 

The  author  shows  that  there  has  been  a  tendency  to  hold  a 
person  in  charse  of  public  funds  responsible,  not  only  for  loss 
through  his  default  or  negligence,  but  also  by  ^Act  of  God''  rob- 
bery, theft  or  fire,  but  holds  that  there  is  now  a  ^mari^ed  ten* 
dency  toward  the  more  lenient  view"  that  the  honest  and  faith- 
ful dfioer  is  not  responsible  in  such  cases. 
Talk  Law  Joubnal. — ^May. 

The  Exercise  of  the  Pardoning  Power  in  the  Philippines. 
Charles  E.  If  agom. 

The  paper  deduces  from  given  authorities  the  rule  as  to  the 
exercise  of  the  pardoning  power,  and  makes  the  test  the  character 
of  the  offence  and  jurisdiction  of  the  person  of  the  offender.  The 
facts  given  in  the  process  of  tracing  the  growth  of  the  law  on  ihe 
question  are  well  stated. 
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Must  the  Rejection  of  an  Offer  he  Communicated  to  (ho 
Offeror?   Ckrenoe  V.  Ashlej* 

This  question  has  a  practical  interest  and  many  cases  wbich 
might  easily  arise  are  here  taken  up  and  considered  with  a  Tiew 
to  the  enunciation  of  a  principle  by  which  they  may  be  deti^r- 
mined.  The  conclusion  is  that  communication  of  the  rejection 
of  an  offer  to  the  offeror  is  requisite. 

A  Plea  for  a  Modern  Definition  and  ClaesifUation  of  Real 
Property.    Qeorge  P.  Costigan,  Jr. 

An  attempt  to  simplify  the  classification  and  definition  of  the 
word  ''property''  from  the  standpoint  of  a  teacher  of  the  snb- 
ject.  The  definition  and  classification  arr>Ted  at  by  a  caiefol 
process  seem  at  first  sight  more  simple  thiin  those  tney  are  in- 
tended to  supplant  It  is  doubtful  if  they  will  prove  so  after 
beinff  tested  by  experience. 

The  Decadence  of  Law  as  a  Profession  and  Its  Orowth  as  a 
Business.    Robert  Treat  Piatt 

The  incorporated  company  appeers  here  as  the  enemy  of  the 
individual  lawyer,  much  as  a  ''trust"  or  the  big  department  store 
appears  as  the  enemy  of  the  small  business  or  shop  in  the  Irnsi* 
ness  world.  The  author  seems  to  look  upon  the  tH)ndition  as  one 
to  be  accepted  with  philosophy. 
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OATHS  IN  JUDICIAL  PROCEEDINGS  AND  THEIR 

EFFECT  UPON  THE  COMPETENCY 

OF  WITNESSES. 

Self-interest  is  perhaps  the  fundamental  fact  in  human 
nature.  Every  man  natur.?lly  seeks  to  promote  the  welfare 
of  himself  ami  his  family  before  that  of  his  neighbor.  Un- 
less he  lie  largely  influenced  by  considerations  of  morality  or 
religion,  he  will,  if  necessary,  tell  a  lie  for  that  purpose. 
Even  in  a  highly  moral  community  of  to<lay,  a  man  who 
will  never  misrepresent  is  extremely  rare.  In  the  primitive 
ages  he  was  probably  an  imknown  species.  He  is,  exclu- 
sively, the  prcxluct  of  education  and  religious  training. 

Of  self-interest  is  bom  distrust  of  others.  If  a  man  will 
lie  to  serve  his  own  interests,  he  will  instantly  suspect  his 
neighlx)r  of  doing  the  same  thing. 

It  is,  therefore,  a  natural  presumption  and  we  can  safely 
assume  from  the  evidence  that  primitive  man  had  little  faith 
in  the  accuracy  of  facts,  related  to  him  by.  his  fellows,  if 
they  in  any  way  aflfcctcd  the  interests  of  the  relators.    With  |> 

the  growth  of  his  intelligence,  however,  he  clearly  realized 
that  it  is  impossible  for  a  wcll-ordcrcd  community  to  exist 
unless  some  reliance  can  l^e  placed  upon  the  words  of  the 
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members  of  that  a>mmuiiity.  Some  means,  therefore,  had  to 
be  <levise(K  by  which  men  could  be  bound  to  tell  the  troth 
and  to  ]H.Tform  their  promises,  so  that  there  might  be  faith 
between  them. 

The  evidence  of  the  customs  of  prehistoric  times  must  be 
fotmd  largely  in  survivals  of  those  customs,  particularly 
among  primitive  trilies  as  they  now  exist.  Among  unciv- 
ilized people  in  various  parts  of  the  world,  a  few  ancient 
methods  of  binding  a  man  to  speak  the  truth  are  still  extant 
It  is  said  that  in  Siberia,  when  a  member  of  the  wild  tribe 
of  Ostyaks  is  to  be  a  witness,  the  head  of  a  wild  boar  is 
brought  into  court.  Tlie  Ost}*ak  will  then  imitate  the  ac- 
tions of  the  boar  in  eating  and  call  upon  wild  boars  in  gen- 
eral to  devour  him  if  he  does  not  speak  the  troth.  The 
efficacy  of  the  ceremony  depends  ui)on  tlie  fact  that  the 
witness  believes  he  will  fall  a  victim  to  the  ferocity  of  a 
boar  if  he  fails  to  keep  his  pledge.* 

There  are  numerous  similar  customs  which  are  related 
upon  very  good  autliority.  They  involve  calling  upon  a 
beast,  a  mountain,  the  sun,  a  river  or  some  similar  thing,  to 
witness  the  troth  of  one's  words  and  to  destroy  him  if  they 
be  untroe.  Those  wlio  i^rfonn  these  ceremonies  are  said 
to  implicitly  Ix^lieve  that  the  thing  invoked  will  avenge  a 
falsehood  by  the  destroction  of  the  witness  and  perliaps  of 
his  descendants.' 

Tliese  customs  emiKNty  about  all  we  know  concerning  the 
origin  of  "oaths."  They  were  metliods  of  seairing  a  guar- 
antee of  troth.  The  cine  demanding  the  pledge,  would  insist 
upon  its  being  taken  in  the  name  of  the  being  which,  as  he 

•  "Travels  in  Siberia/'  by  Erinan.  Vol.  I,  p.  492-  This  bo(4c  was 
published  in  iR|8.    I  do  mH*  knnw  whether  the  custom  slill  existi. 

'In  India  some  tribes,  particularly  the  Santals,  make  assertaons 
upon  the  skins  of  tigers,  lielteving  tigers  will  avenge  a  false  Uatement 
by  devouring  them.  Tyler  «»n  Oaths,  p.  ifiR:  Encyclopedia  Britaraika, 
9lh  ed..  Vol.  18.  p.  7««;  ^^w  al^  article  "Oaths"  by  R.  V.  Rogers,  9 
Grc-en  Rag,  57.  Among  the  Egyptians  assertions  in  the  names  of  beasts 
were  very  common.  Tyler,  p.  145:  Rollin*s  AiKienl  Hist,  VoL  I,  C  2. 
In  New  Guinea  it  is  said  that  srmie  tribes  still  call  the  sun  or  moantains 
to  witness,  believing  the  sun  will  Inim  them  or  the  mountains  will  fall 
uiion  them  if  they  speak  falsily.  See  authorhics  smpr^  Assertions 
made  by  calling  to  witness  celestial  bodies  arc  also  mentioned  by  Baroo 
Puffendorf,  chapter  on  Oaths. 
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th«»ii};:!ti.  fnsi)irc<I  the  most  awe  in  tlie  breast  of  the  swearer. 
This  iJivion^ly  wimkl  lie  some  gixt  or  supernatural  being 
in  whcvin  he  ])clieve<]  ami  whom  lie  feared.  Oaths  were 
conscc|uent1y  taken  in  a  multitude  of  ways.  They  were  very 
numerous  among  the  Egj-ptians,  Carthaginians,  Gredcs» 
Persians,  Romans,  Jews,  etc.,  and  in  each  case  conformed 
to  the  prevailing  religioos  belief.* 

'  In  Egypt  oaths  w«re  sworn  in  the  lunnes  of  vmriom  sacred  htHls» 
Z9>  we  have  said,  also  by  varicms  iiQrthical  ddtiH,  Isis»  OsiriS»  etc,  afld 
by  the  lives  of  their  kings,  who,  particolarty  after  their  dcath»  were 
thought  to  become  invested  with  stipemataral  attrilmtes.  "^By  the  lile 
of  Phanoh'*  was  a  ibrm  of  oath  m-hich  the  Jewk  borrowed  fran  Egfpt 
and  for  the  use  of  which,  with  other  "lalsc  oaths,**  they  were  afterwafdi 
rcHuked.    Gen.  xhri  15,  l& 

The  Canhaginbns  swore  by  many  gods  and  lyy  sacred  riven  and 
celestial  bodies.  Potybins  reports  a  treaty  of  peace  between  Philip 
of  Macedonia  and  the  Carthaginians,  which  was  concluded  'in 
the  presence  of  Jnpiter,  Jtmo  and  Apollo:  in  the  presence  of  IIm 
drmon  of  the  Carthaginians,  of  Hemdes  and  lolatis;  (a  the  presence 
of  Marft.  Triton  and  Nepttine;  in  the  presence  of  all  the  eonlederatc 
gn«ls  of  the  Carthaginians,  and  of  the  snn«  moon  and  the  earth;  m  the 
presence  of  the  rivers,  tneads  and  waters:  in  the  presence  of  idl  these 
gotls  who  pmsess  Carthage."  This  conglomerate  mixture  of  Greek 
and  Carthaginian  gods  %ras  deemed  to  nuke  the  treaty  solentn^  bind- 
ing cm  both  parties. 

The  oaths  of  the  ancient  Greeks  were  as  mimerottt  as  the  saadi 
of  the  sea.  They  swore  separately  and  collectively  by  ''all  the  gods 
in  the  calendar,**  by  the  "nVaters  of  the  Styx.**  Hesiod,  Theog.  40a 
hy  the  sacred  ahar,  by  the  soals  of  the  departed,  Xenocratet,  ^ist 
Attic.  LiK  I,  16;  by  the  ashes  of  their  fathers,  etc.  Tyler  on  Oatlii» 
C.  3.  The  Persians  swore  by  the  stars,  Pnffendorf,  j«/reL  Xenophon 
rrprrsents  Cyras  as  swearing  in  this  wise:  "I  swear  to  thee,  Lysandcr. 
Ky  Mithm,  ne\*er  viher*  in  heahh  to  take  niy  chief  meal  before  I  have 
<li«%rhargcd  the  duties  of  exercise.**  The  Romans  swore  by  their  godsb 
by  "the  genius  of  the  Emperor,**  by  Hemdes,  etc.  After  the  murder 
of  Cr!«ar  the  Roman  Senate  expressly  estaMished  an  oath,  '^y  Iht 
gentns  of  Csrsar.**  Dio.  Lib.  XLI V.  See  also  Tyler,  C  4.  See  further 
a*  to  varinus  forms  of  oaths  in  ancient  countries:  Tyler  on.  Oaths; 
r«4trr  cm  Oithn;  "Oaths.**  9  Gfren  Rag.  57:  Menage  Divy,  Laertiu^ 
UK  II.  section  40:  Herodottis  Lib.  IV:  Sozomcnus^  UK  V.  Sec  alto 
lliidiop  Sandenton  De  Jnra.  OMigat.  Praekvt  f,  sec.  4:  Ovid  Amor. 
Lib.  III.  EL  3.  13.  14:  Ovid  Trist.  LiK  V.  El  4-  4S.  46;  AtheMMm 
rvipnosopK  LiK  IX.  Cap.  2;  Apottoiittts  LiK  VI,  Cap.  9;  VliA 
Aeneas  IX,  v.  joo:  Apuleius  De  Dro  Socrat:  PKny  LiK  II,  E^iit 
jo^  N.  5. 6:  Lysias  Orat.  Advers.  Dbgiton:  Pielr.  drihi  Valle  Itht,  l^tft 
II,  Epist.  i:  Ensefiius  Ecck.  Hist  LiK  IV,  C.  15:  Gnunmond  Hist 
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The  earliest  record  of  an  oath  taken  in  the  name  of  the 
God  of  the  Jews  and  Christians,  and  perhaps  the  earliest 
satisfactory  record  of  any  oath  is  that  found  in  the  Book  of 
Genesis.''  It  is  there  related  that  Abimelech  came  to  Abra- 
ham and  said  **God  is  with  tliee  in  all  that  thou  doest.  Now 
therefore  swear  unto  me  here  by  God,  that  thou  wilt  not 
deal  falsely  with  me,  nor  with  my  son,  nor  with  my  soa*s 
son;  bnt  according  to  the  kindness  that  I  have  done  unto 
thee,  thou  shalt  do  unto  me  and  to  the  land  wherein  thoo 
hast  sojourned.  And  Abraham  said  I  will  swear/'  This 
passage  clearly  sliows  that  both  among  the  Jew*s  and  also 
among  the  inhabitants  of  Gerar,  where  Abraham  tlien  was, 
theaistomof  swearing  was  well  known.  Abimelech  probably 
did  not  believe  in  the  God  of  the  Jews,  but  he  required 
Abraham  to  swear  by  his  God  knowing  that  such  an  oath 
would  Ix!  binding  upon  him.  The  Jews  of  course  were  the 
only  nations  of  antiquity  that  swore  by  Jehovah.* 

Gall.  Lib.  V;  Ulpian's  Die.  of  Civil  Laws,  Lib  XII,  Tit.  2.  De  Jareja- 
rando.  Leg.  53;  Procopius,  De  Dell.  Persic  Lib  I,  C  j;  Docas  Hiit 
Bysant,  C  22;  Adams'  Ant  247;  Cic  Pam.  E|i.  VII,  i,  12;  la  Law 
Mag.  272. 

*  Genesis  xxi.  22,  23,  24.  In  the  Gxle  of  Laws  of  Hammurabi.  Idog 
of  Babylonia,  at  a1x>ut  2250  B.  C  we  find  records  of  oaths  of  even  an 
earlier  date.  This  king  (the  same  as  Amraphdel,  king  of  Shinar) 
was  a  contemporary  of  Abraham  and  hence  his  code  was  written  long 
before  Moses  composed  the  book  of  Genesis.  His  code,  graven  upon 
a  huge  block  of  black  diorite,  was  recently  discovered  by  M.  de  Morgan. 
conducting  excavations  at  Susa  in  Elam  on  liehalf  of  certain  Frcncb 
sciaitists.  This  code  contains  no  less  than  twelve  instances  where 
oaths  were  required  in  judicial  procedure. 

*Tlie  peculiar  form  which  they  used  may  be  seen  from  ancichcr 
passage  in  Genesis  xxiv.  2.  3,  9.  "And  Abraham  said  unto  his  eldest 
itervant  of  his  house,  that  rulc*d  over  all  tliat  he  had.  Put  I  pray  thee 
thy  hand  under  my  thigh:  And  I  will  make  thee  swear  by  the  Lord 
the  G<m1  of  heaven  and  the  God  of  tite  earth  that  thou  slialt  not  take 
a  wife  unto  my  son  of  the  daughters  of  the  Canaanites,  among  whom 
1  dwell,  .  .  .  And  the  servant  |»iu  hi^  hand  under  the  thish  of 
Abraham  his  master,  and  sware  to  him  concerning  that  matter.*'  See. 
also.  Gen.  xlvi.  39.  The  custom  of  holding  up  the  hand  when  pro- 
nouncing the  words  of  the  oath  was  also  common  among  the  Jew^ 
In  the  lionk  of  Geresis  when  the  King  of  Sodom  was  temfiting  Abra- 
ham to  retain  certain  gocnU  which'  he  had  captured  in  battle  he  refnsed. 
saying.  *i  have  lifted  up  my  hand  unto  the  l^ird,  the  most  high  God, 
possessor  of  heaven  and  earth,  that  1   will  not   take  from  a  thread 
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After  the  l)eginning  of  the  Oiristian  era  the  oath  by  the 
Qiristian  God  was  ailoptcd  by  those  who  professed  Chris- 
tianity. The  very  early  Christians  of  the  Ajxistolic  aj^c  used 
no  oaths  at  all,  or  at  least  were  opjiosed  to  their  use  because 
they  believed  theni  to  be  productive  of  evil,  and  to  have  been 
forliidden  by  Oirist  in  His^  sermon  on  the  Mount.*  When 
Christianity,  however,  became  the  religion  of  the  civilized 
world  the  '•heathen"  aistom  of  swearing  was  carried  bodily 
into  the  Christian  Quirch.  The  world  which  embraced 
Christianity  was  so  far  weddal  to  the  aistom  that  it  was 
deemed  indispensable. 

After  the  Church  had  grown  to  such  tremendous  propor- 
tions and  so  much  pomp  and  ceremony  were  subjoined  to 
the  worship  of  God,  oaths  muhi])lied  to  a  very  great  extent 
There  were  almost  as  many  different  oaths  sanctioned  by 
the  Christian  world  as  there  had  been  among  the  Greeks. 
The  laying  of  hands  on  the  book  and  kissing  it  were  known 
very  early.  Sozomenus  records  an  oath  to  the  Emperor 
Theodosius  by  laying  hands  on  the  book/  and  during  the 
time  of  Po|)e  Nicholas  the  kissing  of  the  Holy  Scriptures 
was  known  according  to  an  incident  related  by  Arsenius.* 
Later  the  practice  of  swearing  by  innumerable  holy  symbols- 
and  the  like  was  introduced.  Oaths  by  the  Virgin,  by  the 
Cross,  by  the  "iMidy  of  Qirist.*'  "bv  Gml's  Arms  Two,"  by 
••Nails  and  by  Blood,"  etc.* 

even  to  .1  sliiH-  lntc1u-t,  and  that  I  will  not  take  anyihins  -that  is  thine, 
lest  then  should st  ^ay,  I  have  made  Abram  rich."  Sec  also  Deut 
xxxii.  40,  Hx.  vt.  8,  Dan.  xii.  7,  Rev.  x.  5,  Psalms  cv.  9,  Jer.  xi  4, 
NimitKTs  XXX.  13,  Dent,  xxix,  12.  Josh.  ii.  19.  Ibid.  ix.  20,  Judges  xxL 
5.  I  Sam.  xiv,  j6,  II  Ibid.  xxi.  7.  I  Kings  ii.  43,  Ibid.  viii.  31,  I  Giron. 
XV.  15,  Nfhcni.  X.  29.  Kzck.  xvi.  59,  Dan.  ix.  11,  Zach.  viii.  17,  Mat.  xiv. 
17,  Ibid.  xxvi.  72,  Luke  i.  73,  Acis  ii.  30,  Ibid  xxiii.  12,  21,  Hebrews 
vii.  21,  28,  Jame<  v.  12,  I'>ek.  xxi.  23,  Hafmk.  iii.  9,  Mat.  v.  33. 

•Sec  Consf. inline  Aug.  De  Civ.  Dei;  Tyler.  C.  VI;  Dymond's 
F.ss.iy»,  C.  VII;  Crolins,  Rights  of  War  and  Peace;  Tertullian,  De 
Idol..  Cap.  II. 

'  Si^zonu-nns  do  Fjiagrio. 

•  Dn  Cange,  1607. 

•There  were  a  great  many  oaths  of  course  which  have  not  l)ccn 
and  cannot  even  be  mentioned  here.  Oaths  in  far  eastern  countries 
I  have  entirely  omitted,  Iwcau^e  1  have  been  unable  to  find  any  records 
of  them,  except  such  as  have  been  written  in  and  concerning  recent 
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Tlicre  is  one  essential  feature  of  all  these  oaths  which 
furnishes  tlie  keynote  of  their  real  or  supposetl  efficiency, 
viz:  Each  ceremony  f»f  oath  takinj;  inv«»lves  an  expressed  c>r 
inii)h'e<l  imprecation  of  the  vengeance  of  the  l^eing  invoked, 
if  the  swearer  does  not  si)eak  the  tnith.     It  has  already 

times*  and  I  will  speak  of  them  laten  The  modem  oaths  of  China. 
India,  and  other  Asiatic  countries  (in  so  far  as  they  exist  at  all),  arr 
evidently  old  forms  which  have  survived  from  a  much  earlier  period, 
but  I  have  no  proof  of  it  at  hand.  Oaths  have  been  found  wherever 
human  society  exists,  and  hence  we  may  safely  say  that  "swearing" 
in  some  form  is  a  natural  and  universal  custom.  Other  forms  not 
specifically  mentioned  will  be  found  among  the  citations  herein  given, 
which  arc  K'lieved  to  include  everything  of  importance  ever  written 
in  the  English  language. 

The  oaths  to  which  I  have  referred  were  those  tendered  on  solemn 
occasions,  when  the  truth  was  being  diligently  -sought.  As  is  usually 
the  case,  however,  where  a  custom  of  this  kind  has  become  established 
it  was  used  on  occasions  to  which  it  was  not  at  all  adapted.  An  im)>iou« 
man  seeing  how  much  credit  was  added  to  one*s  word<  if  they  were 
spoken  under  o.ith,  would  voluntaril)-  swear  to  statements,  the  truth 
of  which  he  desired  to  impress  upon  his  hearers,  when  in  fact  they  were 
untrue.  In  such  cases  if  he  were  at  all  fearful  of  the  punishment  of  the 
goiU,  he  would  swear  by  some  deity  or  thing  of  which  he  felt  less  fear 
or  none  at  nil.  Thus  arose  the  great  cloud  of  oaths  which  are  some- 
times called  "false  aitlis."  The  ancients  invented  a  multitude  of  them, 
and  it  is  not  necessar>'  to  stop  to  consider  them,  further  than  to  say. 
that  they  consisted  of  oaths  sworn  by  inanimate  or  non-sacred  thingi 
or  by  calling  upon  the  names  of  gods  which  were  obsolete  (>o  to 
speak). 

Potter  says  in  •'Oaths  of  Greece"  that  Socrates  sw*orc  by  a  do^ 
.  and  Lucinn  in  commenting  uiM>n  this  report  says,  "What  think  yt? 
does  not  the  dog  appear  to  you  a  divinity?  Sec  you  not  how  great  in 
Egypt  is  Anubis,  and  in  heaven  Serins,  and  among  the  infemals 
Cerberus."  This  oath  if  it  was  so  taken  was  I  think  merely  a  jocnlar 
or  false  oath. 

William  Rufus.  King  of  England,  habitually  swore  ''{icr  vultum  de 
Lucca."  Tyler  devotes  a  chapter  t.i  discussing  the  origin  of  this  oath, 
and  ascrilns  it  to  a  certain  painting  or  figure  of  Oirist  in  the  Chapd  of 
Lucca  in  Tuscany,  which  wis  thought  to  have  lK»en  brought  there  by 
miraculous  means.  Thus  the  oath  would  mean,  "by  the  face  of  God 
in  the  Ch;ipel  of  Lucca."  I  think  it  quite  as  likely,  however,  that 
William,  who  is  descrilied  to  us  as  Ixring  not  at  all  disttnguislied  for 
reverence,  aclopted  it  simply  because  it  had  a  euphonious.  s«nind.  and 
prob-iMy  tbouRbt  it  meant  what  it  is  usually  translated  to  mean,  -by 
the  face  of  St.  Luke." 

There  were  also  many  oaths,  such  as  ''by  St.  Taur*  bell,"  *'by  the 
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t)cen  relatcil  how  among  primitive  tribes,  those  who  swore 
in  the  name  of  beasts,  or  of  inanimate  things  Mieved  the 
thing  invoked  would  ;ivenge  the  insult  of  a  false  oath.  Tliis 
exijcctation  or  imprecation,  |iartiailarly  among  tlie  older 
forins,   was   usually   expressly   statetl,^®    but   whether   so 

rood.**  "by  the  lialidome"  (holy  dome),  etc.,  which  can  hardly  rise  to 
the  dignity  of  true  oaths.  They  certainly  were  never  used  upon  jndida] 
or  other  similar  occasions.  At  the  present  tim*  "By  Jove,"  "Jupiter," 
etc.,  arc  common  as  mere  exclamations  or  by  way  of  emphasis,  Simi- 
larly  arose  the  vulgar  and  impious  habit  so  prevalent  at  the  present 
time  of  swearing  in  ordinary  speech,  merely  by  way  of  rounding  oof 
one*s  sentences  and  with  no  thought  of  the  import  of  the  words  used. 

Various  forms  of  solemn  compact  have  sometimes  been  referred 
to  as  oaths,  r.  g.,  the  custom  of  damping  hands  in  confirmation  of  an 
agreement,  or  more  anciently  killing  an  antmnl  and  drinking  the  blood* 
or  even  the  practice  of  cutting  a  cock  or  pig  in  halves  by  a  bk>w  of  a 
sword  and  imprecating  a  similar  fate  ufxm  one's  self  if  his  words  be 
untrue.  I  think  none  of  these  are  properly  oaths  at  all.  There  is  no 
calling  upon  a  supernatural  being,  merely  an  emphatic  way  of  saying, 
"I  speak  the  truth.'*  Later  in  England  the  expression,  "I  hope  I  may 
die  if  I  speak  not  the  truth*'  was  used.    It  is  a  mere  vulgar  expression. 

Prffcndorf  and  Tyler  also  both  speak  of  various  forms  of  oaths 
sworn  upon  weapons  or  by  the  mcntliers  of  the  body,  or  by  the  bright 
eyes  or  the  golden  tresses  of  one's  mistress,  etc.  I  have  found  no 
record  of  such  oaths  being  used  upon  solemn  occasions,-  such  as 
judicial  procecdings^hence  I  pass  them  with  the  remark  that  they 
should  be  classed  with  frivolous  or  "false  oaths,"  not  being  intended 
to  really  bind,  but  only  to  be  used  by  way  of  emphasis.  One  exception 
should  lie  noted,  viz :  that  where  a  weapon  or  other  inanimate  thing  had 
been  made  sacred  by  some  cvrcmony,  a  false  oath  on  this  weapon  or 
thing  was  deem<rd  blasphemy  of  the  deity  to  which  it  had  been  conse- 
crated. 

A  curious  instance  of  an  oath  upon  a  weapon  is  mentioned  in 
V  Scfittt.sh  l^w  Rev.  106.  An  old  forestry  law  is  there  quoted  to  the 
efft-ct  that  if  a  stranger  is  found  in  a  forbidden  place  in  the  forest  and 
hence  is  liable  to  be  punished,  he  may  free  himself  by  swearing  on  hit 
"Wapin"  that  he  did  not  know  the  way,  but  wandered  into  the  forest 
by  mistake.  This  prolKibly  arose  from  a  common  custom  of  swearing 
on  woaptvns,  then  prevalent  and  the  essential  significance,  or  insignifi- 
cance of  an  oath  so  taken  was  proliably  unnoticed. 

**  Among  the  Hindoos  it  is  believed  that  a  false  witness  "shall  be 
fast  liound  under  water  in  the  snaky  cords  of  Vantna,  and  he  shall 
be  wholly  deprived  of  power  to  escape  torment  during  a  hundred  trans- 
migrations; let  mankind  give,  therefore,  no  false  testimony.  .  .  . 
Headlong  and  in  ntter  darkness  shall  the  impious  .*Tetch  tumble  into 
hell,  who,  being  interrogated  in  a  judicial  inquiry,  answers  one  question 
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thought  that  should  be  particularly  noticed  is  that  the  oath 
was  believed  to  create  an  obligation  to  tell  the  truth  not 
Ijicviously  existing.  If  the  gods  summoned  as  witnesses 
by  the  oath  would  have  punished  without  such  a  ceremony 
for  the  sin  of  lying,  it  does  not  appear  that  the  fear  of  such 
punishment  was  in  any  way  relied  upon  as  a  guarantee  of 
truth.  But  the  insult  involved  in  a  false  oath  was  belie\'ed 
to  involve  the  most  awful  consequences.'' 

eral  conduct  of  the  state,  a  ctrcumstance  this  which  to  many  migte 
seem  tnan'cllous.  I,  however,  am  persuaded  that  they  adopted  this 
system  for  the  sake  of  the  hody  of  the  people.  Had  they  had  to  form 
a  commonwealth  of  wise  men  only,  such  a  system  would  perhaps  not 
have  been  necessary;  but  since  every  populace  is  full  of  le\-ity  and 
lawless  desires,  anger  uncontrolled  by  reason  and  impetuosity  of 
temper  driving  them  on  to  violence,  the  only  expedient  left  is  to 
restrain  them  by  invisible  terrors  and  such-like  alarming  fictions.  The 
ancients  consequently  in  my  opinion  brought  in  their  doctrines  about 
the  gods  and  the  affairs  of  hell  for  the  belief  of  the  people,  not  at 
random  and  by  chance."    Tyler,  p.  X30i 

On  the  other  hand  if  the  swearer  had  no  belief,  the  oath  was  of 
course  but  an  idle  form,  pernicious  in  that  it  induced  credulity  10 
others. 

Plutarch  relates  that  Callippus,  after  having  sworn  "the  great  oath" 
not  to  harm  Dion — which  "great  oath'*  consisted  of  various  weird  cere- 
monies supposed  to  greatly  add  to  the  solemnity  of  the  occasion,  and 
was  taken  in  the  consecrated  fdne  of  Ceres,  the  goddess — heeded  so 
little  its  supposed  obligation  that  he  committed  the  murder  of  Dioo 
upon  the  very  birthday  of  the  goddess  by  whom  he  had  sworn.  He 
purposely  waited  until  that  day  in  order  to  show  his  contempt  for  the 
ceremony. 

"The  exact  truth  of  these  observations  may  be  clearly  seen  from 
two  well-known  facts  in  history:  (i)  The  great  sacrifices  which  the 
ancients  would  make  to  avoid  breaking  their  oaths.  (2)  The  utter  dis- 
rej^ard  for  honor  or  truth  whi^^h  they  exhibited  when  by  some  techni- 
cality they  had  In-en  excused,  as  they  imagined,  from  the  performance 
of  an  oath. 

As  an  example  of  the  first  may  f)e  mentioned  the  Scriptural  instance 
of  Jephtha  killing  his  daughter,  wlio  met  him  on  his  return  from  the 
war.  he  having  sworn  to  sacrifice  the  first  creature  that  ca«ne  out  to 
mcrt  him.  The  sacrifice  of  John  the  Baptist  is  another  familiar 
example.  ller«vl  did  not  want  to  give  the  head  of  the  prophet  to  the 
daughter  of  ITcrodias  with  whose  dancing  he  was  pleased,  "yet  for 
his  rwtlVs  sake"  hv  ct>nunanded  that  it  be  given  to  her. 

Plutarch  says  that  Lycurgus.  having  secured  the  passage  of  wht 
laws  and  a  pminise  of  the  pcottlr  not  to  repeal  these  laws  until  his 
return,  voluntarily  bani>hid  himself  from  Sparta,  and,  dying,  ordcted 
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Such  in  brief  licinjj  the  essential  character  of  the  oath, 
the  next  stq>  in  the  ilcveltipincnt  of  the  subject  is  to  trace 
its  use.  For  purposes  of  this  pai)cr  we  may  roughly  divide 
oaths  with  respect  to  their  use  into  ( i )  Oaths  used  upon 
non-judicial  occasions  and  (2)  Those  used  in  judicial  pro- 
cee<lings.  Witli  the  first  class  we  have  little  to  do.  It  com- 
prises oaths  given  and  required  in  ordinary  transactions, 
whenever  one  man  desired  a  solemn  asseveration  from 
another.  It  was  at  one  time  common  for  an  oath  to  be 
given  in  confirmation  of  a  contract.*'  and  there  is  com- 
petent evidence  that  the  Roman  courts  recognized  the  use 
of  the  oath  as  imposing  more  solemn  obligations  in  various 
civil  matters.*^  Its  use  in  treaties  between  nations,  .and 
upon  other  iiinumerahle  occasions  of  ancient  society,  was 
common.  It  has  also  from  very  ancient  times  been  deemed 
a  proper  and  necessary  ceremony  to  be  performed  by  any 
jierson  a1x)iit  to  lie  placed  in  a  position  of  trust,  c.  g.,  when  he 
is  about  to  be  inducteii  into  an  office  of  some  kind.  Practically 
all  public  officers  in  the  greater  number  of  countries  of  the 

his  ashes  to  be  thrown  into  the  sea.  He  rested  secure  in  the  Iwlief 
that,  no  matter  what  happciietl,  their  oath  would  prevent  the  repeal  of 
the  laws  hy  the  SparUns,    Lycurf.  Justin.  L.  Ill,  C  3. 

As  examples  of  the  second  fact  may  he  mentioned  the  mstancc  of 
the  Roman  captive  who  was  allowed  to  depart  from  the  enemy's  camp^ 
having  sworn  to  return.  Wlion  he  had  gone  hut  a  little  way  he  came 
back  on  pretence  of  having  forgotten  something,  and  then  remained 
pennanently  at  Rome,  having  fulfilled  his  oath  as  he  claimed.  Puffen- 
dorfp  345.  Likewij^e  we  are  told  that  Dercyllides,  besieging  the  city 
of  Scepsis,  reques^ted  the  leader  of  the  enemy  to  come  out  to  a  parley, 
swearing  to  give  him  an  immediate  safe  return.  When  he  came  out, 
Dercyllides  ordered  him  to  open  the  city's  gates  on  pain  of  death,  and 
accompanied  him  (safely)  with  his  army  back  into  the  city.  Polyaen 
Strateg.,  I«  H,  C.  d  So  also  the  Count  de  la  Fontain,  having  sworn 
never  to  light  the  French  either  on  foot  or  on  horseback,  had  himself 
carried  in  a  chair  against  ihem.  Benj.  PrioH  Hist.  GaH.,  I..  11.  In  the 
same  way  as  Aeltan  5ays,  Ceomenes  the  Spartan,  who  had  sworn 
never  to  do  anything  without  the  head  of  Archonides  (meaning  to 
make  him  a  confidential  adviser),  cut  it  off,  placed  it  in  a  vessel  ol 
honey,  and  always  consulted  it  before  undertaking  any  business.  V.  H. 
Lib.  XI f,  C.  8.  Many  other  such  instances  are  mentioned  by  Pnffen- 
dorf.  Mupra. 

"  Mnirhead's  Roman  Law,  p,  51. 
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world  are  to-day  required  to  subscribe  to  an  oath  before 
presuming  to  discharge  their  duties.  Oaths  of  alliance, 
fomicrh'  universal,  are  now  less  often  reriuired,  particularly 
in  English-speaking  countries,  than  formerly.** 

The  main  theme  of  this  paper  is  the  second  class,  viz: 
oaths  used  in  judicial  proceedings ;  those  which  have  been 
adopted  as  a  part  of  the  machinery  of  the  courts.  The 
evidence  as  to  their  use  in  ancient  judicial  proceedings  is 
meagre,  although  among  the  Jews  we  find  satisfactory 
records  of  the  use  of  the  oath  which  has  come  to  be  called 
in  later  times  the  ''decisory  oath.''  This  is  an  oath  which 
under  certain  prescribed  conditions  may  be  taken  by  one 
of  the  parties  to  the  action  and  which  may  result  in  the 
decision  of  the  case,  hence  the  phrase  "derisory  oath."** 

Tlierc  was  no  provision  in  Jewish  law  by  which  witnesses 
in  criminal  cases  should  be  sworn  to  tell  the  tnith.  They 
were  cautioned  and  \varned  of  the  sin  of  lying  and  were 
rigidly  cross-examined,  but  no  oath  had  to  be  taken.**    In 

"•  Sec  generally  "Tyler  on  Oaths.** 

**  In  the  Tnlmtid  it  is  laid  down,  "If  one  owes  a  note  to  a  party  and 
the  latter  said  to  him,  'Swear  to  me  by  your  life  and  I  will  be  saCi»> 
ficd/  according  to  R.  Mair  he  may  retract  and  according  to  the  sages 
he  may  not."  It  appears  more  fully  from  the  explanation  following 
that  this  was  a  dccisory  oath.  The  plaintiff  having  elected  to  abide  bgr 
the  oath  of  the  defendant  was  bound  thereby.  Rodkinson's  Bftl^ 
Ionian  Talmud,  Vol.  7  and  8,  p.  68.  The  use  of  these  oaths  is  rcry 
fully  explained  in  a  later  volume  of  the  same  work,  Ibid,  VoL  9  and 
10,  "Tract  Shcbuoth."  We  find  similar  evidence  of  the  tise  of  the 
dccisory  aith  in  the  Old  Testament  It  is  commanded  in  Exodus  that 
if  a  Kiilee  be  accused  of  theft  and  the  thing  bailed  cannot  be  found, 
the  bailee  may  clear  himself  by  an  oath,  provided  no  other  witnesses 
can  lie  found.  This  is  a.  slight!/  different  form,  but  is  tmmistakably  one 
kind  of  dccisory  oath.  Ex.  xxii.  10,  1 1.  So  also  in  Hebrews  vt«  16.  it 
is  said  that  an  oath  shall  settle  all  strife  between  man  and  man. 

"  Mendelssohn's  Criminal  Jur.  of  Ancient  Hebrews,  p.  laa 

The  method  of  cautioning  Jewish  witnesses  is  set  forth  in  ibid  and 
also  in  the  Talmud,  suftra,  pp.  85,  ill.  The  method  deemed  most 
effective  was  to  solemnly  remind  the  witness  of  the  sin  of  lying  and 
particularly  of  bearing  false  witness,  and  in  criminal  cases  that  the 
blood  of  the  innocent  man  condemned  by  false  testimony  will  be  upon 
the  head  of  the  false  witness  and  of  his  descendants,  even  unto  the 
most  remote  generations. 

The  method  of  cross-examining  is  set  forth  in  the  Talmud  with 
particularity,  so  that  a  false  witness  may  be  detected.  See  Talmud, 
supra,  p.  115. 
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civil  cases,  however,  witnesses  appear  to  have  been  swom.*^* 
In  the  co<le  of  Hammurabi  there  are  eleven  instances  of 
dccisory  oaths  and  one  where  clearly  the  witnesses  were 
rccjuired  to  take  oath.*'^ 

Tlie  oath  in  judicial  proceedings  in  the  early  Roman 
law  was  used  as  a  mode  of  deciding  the  case,  when  taken 
by  one  of  the  parties  to  the  action,  but  not  to  bind  wit- 
nesses to  speak  the  truth.  It  was  strictly  an  alternative 
to  evidence,  it  was  not  used  to  add  weight  to  it.  The  parties 
could  not  voluntarily  take  a  decist^ry  oath,  but  only  when 
tendered  by  the  opposite  party  or  required  by  the  judge, 
an<l  the  personality  of  the  party  was  always  taken  into 
account  before  the  entire  decision  of  the  question  was  re- 
ferred to  his  single  oath.** 

Just  when  the  practice  of  swearing  witnesses  originated 
in  the  Roman  law  is  uncertain.  Hunter  says  it  began  in 
the  time  of  Constantine.'*  It  is  true  that  witnesses  were 
sworn  as  early  as  that,  but  whether  or  not  they  were  sworn 
earlier  is  doubtful.  It  is  certain,  however,  that  from  about 
the  time  of  Constantine  it  has  been  the  practice  in  the 
Roman  law  to  require  witnesses  to  swear  that  they  will  tell 
the  truth. 

It  is  neither  |)ossible  nor  desirable  to  examine  minutely 
the  use  of  oaths  in  the  judicial  proceedings  of  other  systems 
of  law.  Puffcndorf  states  that  oaths  have  been  used  in  all 
countries,  although  he  does  not  go  into  detail  as  to  the  way 
in  which  they  were  used.  We  find  a  great  deal  of  frag- 
mentary evidence  of  their  use  in  the  Teutonic  countries  and 
in  others,  but  nothing  sufficiently  authoritative  to  warrant 
any  generalizations  as  to  when  they  were  first  introduced 
into  judicial  proceedings  or  the  manner  of  their  use  in  early 
times.    All  that  we  do  know  is  that  the  oath  as  an  institution 

*••  In  ihc  ninth  and  trnth  volume  of  the  Talmud,  supra,  it  is  shown  that 
such  oaths  were  rcqnircd  upon  some  occasions  though  apparently  not 
always. 

"■»  John's  translation,  §  9. 

"■  A  very  excellent  and  concise  description  of  this  oath  is  given  in 
Grcenidge's  "Tlic  Legal  Procedure  of  Cicero's  Time,"  p.  259  ci  scq. 
See  also  Hunter's  Roman  Law,  p.  1005  <*'  scq.;  Roby's  Private  Law, 
p.  394  ^*  scq. 

••  Page  1060. 
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is  and  has  been  world  wide  and  that  it  is  now  used  in  the 
jiKlicial  proceedings  of  all  countries  with  but  few  cxccp- 
tions.2^ 

The  oath  has  been  a  part  of  judicial  proceedings  of  the 
common  law  from  the  very  dawn  of  its  history.  It  was  used 
in  connection  vvith  the  older  methods  of  trial,  c.  g.,  trial  by 
battle,  trial  by  witnesses,  by  wager  of  law,  by  the  ordeal, 
etc." 

Some  of  these  modes  of  tricil  were  introduced  at  the  time 
of  the  Xorman  conquest,  but  others  were  in  common  use 
prior  to  that  time.  The  trial  by  wager  of  law  bore  a  marked 
resemblance  to  the  decisory  oath  and  no  doubt  was  a  varia- 
tion of  it.--  It  is  imix)ssiblc  to  say  when  the  oath  first 
formed  a  part  of  judicial  procedure  in  English  courts.  AH 
that  we  know  is  that  so  far  back  as  the  light  of  modern 
research  has  extended  we  have  found  it.  It  was  in  use  by 
the  Saxon  tribes  who  came  to  th^  island  in  449  A.  D.  and 
may  have  funned  a  part  of  the  Celtic  system  of  law  prior  to 
that  time.  Having  existed  long  before  the  development  of 
the  English  jury  system,  it  l)ecame  an  integral  part  of  the 
jury  trial  and  by  the  earliest  records  both  jurors  and  wit- 
nesses v.ere  sworn.*' 

The  ])revailing  religion  in  England  at  the  time  when  the 
commcm  law  was  slowly  rounding  into  form  was,  of  course, 
Christianity.    The  forms  of  oath  in  most  common  use  there- 

"See  PuffcntKrf.  Bonk  IV.  C.  11.  Tyler  on  Oaths;  articles  in  9 
Green  Bag.  57;  i  Ib„  526;  V.  Sol  Jour.  &  Rep.  51;  Jcnk*s  Law  and 
Politics  in  the  Middle  Ages,  p.  274. 

''  In  the  Year  Book.  20  and  21  Edw.  I.  (Horwood  Ed.),  p.  440  (A.  D. 
l2Q^)  is  rccordcti  an  oath  to  1>e  taken  hy  the  viewers  in  a  writ  of  Novel 
Drs«ici<(in.  ending  "So  help  me  God  and  the  Saints.*'  See  also  lb,  50 
and  31,  Edw.  I.,  pp.  74.  7^  «i6.  242;  lb.  32  and  33.  Edw.  I.,  p.  386;  lb, 
X%  and  ^S.  Edw.  1..  p.  154:  ('»   >^  ••»"<!  »3.  Edw.  III.,  p.  176. 

"  See  3  Bl.  Com.,  C.  22;  fhayer  on  Ev..  C  I ;  I  Poll.  &  Mait.  go. 

"  See  generally  a^  to  the  tise  of  oaths  in  early  times  in  England. 
3  HI.  Own.  342;  Wilk.  I-  L.  .\ngl.  Sax..  C  3;  Co.  Litt,  295;  GlanviHe. 
Lih.  1.  C.  9;  Fitz.  .\Ur.  Tit.  ley,  78.  .\non>nnous,  Salk.  683;  Thajrer  cm 
Ev.  24;  Munim.  Gildh.  1.  J17-318.  I  Poll.  &  Mait.  9cx  151,  154:  H  Ibid. 
^«oi.  637.  (i\$;  Ma]H's  De  Niigis.  p.  241;  Brunner  D.  R.  G.  II,  384;  !-«. 
Sup  &  Force  (4th  ed.).  34.  4^;  Lewis,  Anc.  I-aws  of  Wales,  y^  112; 
Eng.  Com.  (Palgrave)  I.  J62-3;  Glanville,  VIII,  9.  Bigelow  PI.  A.  N. 
XVIII;  Seldrn  Soc.  Pubs.  II  and  IV. 
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fi<re  were  niodellcd  upon  the  assunijition  that  the  swearer 
was  a  Christian.  They  contained  an  ai4Hral  to  the  Christian 
(lotl  and  were  ordinarily  taken  either  upon  the  Holy  Scrip- 
tures or  upon  some  sacred  relic 

How  the  idea  originated  that  only  Giristian  oaths  were 
of  sufficient  solemnity  to  be  accepted  in  English  courts,  is  a 
mystery.  It  was  of  course  due  to  the  spirit  of  intolerance 
which  unfortunately  seemed  to  dominate  most  religious 
people  of  early  times.  The  assumption  of  the  Qiurch,  which 
then  controlled  secular  affairs,  was  that  all  ^'heathen'*  were 
wholly  unfit  to  be  believed.  Tlierefore,  among  the  very 
earliest  of  English  commentators  we  find  it  stated  tha^ 
jurors  and  witnesses  must  be  sworn  according  to  the  Chris- 
tian method  upon  the  Holy  Scriptures. 

Britton  says  jurors  sliall  be  sworn  **So  lielp  me  God  and 
the  Saints/'-^  and  *'\t  was  provided  on  account  of  people 
diffiadt  of  belief  that  oaths  should  be  taken  upon  the  Holy 
Gosijels  of  Go<l  for  avddance  of  idolatry."** 

It  follows  of  course  tliat  if  an  oath  of  this  form  was  the 
only  one  which  could  legally  be  taken  in  an  English  court, 
all  persons  other  that  Christians  would  be  disqualified  as 
witnesses,  because  even  if  tliey  would  be  willing  to  take 
such  an  oath,  it  would  have  no  binding  effect  upon  them 
owing  to  their  disbelief  in  the  Christian  God  and  their  lack 
of  reverence  for  the  Holy  Writ 

Sir  Edward  Coke  made  the  first  positive  statement  to  this 
effect.  He  says  in  his  Institutes  that  none  but  Qiristians 
can  be  witnesses  in  English  courts.-*    At  the  same  place  he 

-  Page  IS5. 

''soi,  see  alM  Fleta,  supra,  Bracton  f.  116,  Vol  II,  p.  24a-^i; 
Britton  de  thai,  de  Jurors,  C.  53,  p.  135;  Fortescuc  de  Land.  Lcf. 
Angtiae,  C  26,  pp.  54-58,  as  to  supposed  essentials  of  the  oath  in  the 
earliest  times. 

"  Lx>rd  Coke  defines  an  oath  to  be  an  aflTimiation  or  denial  by  a 
Christian.  3  Inst.  165.  and  he  S9ys  an  oath  must  be  accompanied  hf 
the  fear  of  God  (meaning  the  Qiristian  God),  and  that  an  alien  infidel 
canmit  be  a  witness.  4th  Inst.  278.  lie  also  says  the  form  of  the  oath 
is  (Tsscntial,  and  can  be  vaiied  only  by  act  of  Parliament  (/6tJ.)« 
See  also  to  the  same  eiTect  Coke  upon  Lit.,  Sec.  6  (b);  Hale,  Fleas  of 
Crown,  Vol.  II.  p.  279;  Hawkins,  Pleas  of  Crown,  title  ''Evidence"; 
Calvin's  Case,  7  Co.  17  {a),  where  Lord  Coke  says  infidels  arc  pcr- 
l»ettial  enemies  to  Christendom. 
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makes  the  furtlier  statciiieiit  that  the  form  of  oath  cannot  be 
varied  save  by  act  of  Parliament.  This  would  resuh  tn 
exchiding  Jews  as  they  would  not  be  sworn  upon  tlic  New 
Testament.  As  a  matter  of  fact,  however,  they  nvcrc  ad- 
mitted even  Ix^fore  the  authority  of  Coke's  statement  was 
finally  overthrown.*^  Lord  Cofce,  who  is  said  to  have  been 
an  ardent  hater  of  Githolics,  even  went  so  far  as  to  exclude 
popish  recusants  and  all  excommunicated  persons  from  be- 
ing witnesses.** 

Tlie  oath  having  l)ecome  firmly  incorporated  into  the 
machinery  of  the  English  courts,  it  was  the  theory  of  the 
common  law  that  no  witness  ought  to  be  allowed  to  give 
evidence  unless  he  did  so  under  the  sanctity  of  an  oath,  wbicb 
was  thought  to  be  the  strongest  possible  guarantee  of 

"  Sec  Barker  v.  Warren,  2  Mod.  271 ;  Anonymous,  1  Vcm.  i(!b'* 
Scrra  v.  Muncs,  2  Strange.  821 ;  Robely  v.  Langston;  Keble,  314-  ^ 
fact  the  oath  of  a  Jew  is  said  to  have  iKcn  given  more  weight  than  tta 
of  a  Christian  in  some  proceedings.    15  Seld.  Socy.  XII,  /fc  L 

"As  to  Coke's  sentiments  toward  Catholics,  see  Johnson's  Lif^  of 
Coke,  Vol.  II,  p.  389  et  scq.  As  to  the  exclusion  of  papists,  see  Af^^ 
Gen.  V.  Griffin,  2  Bulstrode,  155,  in  whkh  he  declared  "every  fecusart 
convict  is  to  be  exconmiunicated ;  and,  therefore,  in  my  drciiit  I  ^ 
not  admit  them  for  witnesses  Inrtween  party  and  party,  they  being  00 
competent  witnesses."  He  said  further,  addressing  himsdf  to  somr 
popish  recusants  before  him,  *'the  writ  was  used  De  Leproso  Ano- 
vendo,  for  fear  uf  infecting  of  the  body,  and  such  writs  are  now  vciy 
requisite  to  remove  you,  for  you  infect  the  soul,  which  is  much  wett 
dangerous."  Ahhough  some  later  writers  have  sought  to  excuse  Cokt 
on  the  ground  that  he  could  not  be  ex]>ected  to  be  ahead  of  his  time 
(see  note  by  Scott,  J.,  in  Perry's  Case,  3  Gratt,  632),  he  was  roundly 
abused  as  early  as  the  first  half  of  the  eighteenth  century  for  bis 
narrow  intolerance.  See  remarks  of  Willcs,  J.,  in  Omyckiuii  ▼• 
Barker,  Willes,  538. 

Gi11>ert  on  Evidence,  p.  261  ei.  seq.,  and  Duller,  N.  P.  292  (6),  are 
also  authority  for  the  statement  that  both  excommunicated  persons 
nnd  ]>opish  recusants  were  at  one  time  inadmissible  as  witnessd 
ahbouKh  PIii11i|i5  seems  to  dfnibt.  See  p.  IQ,  note  y.  The  absurdity  of 
these  rules  fif  exchisiim  is  fully  deuifmstratcd  liy  Bentham.  He  rcmarlcs, 
"Ko  sof)ner  arc  you  excommunicated  than  a  discovery  is  nude;  that 
beitifr  'excluded  out  of  the  church'  you  arc  'not  under  the  influence  (tf 
any  religion.'  Y(ni  arc  a  sort  of  atheist.  To  your  own  weak  rcasoo 
it  appears  to  you  that  you  Ixrlicve ;  but  the  law,  which  is  the  pcrfcctk)fl 
of  reason,  knows  that  you  do  not.  Deing  ominiscient  and  infallible  and 
so  forth,  she  knows  that,  were  you  to  be  heard,  it  would  be  impossibk 
you  should  si>eak  true."  Vol.  V,  p.  140.  Tliesc  disabilities  were 
removed  by  58  Ceo.  Ill,  C.  1 27. 
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trutli.^  It  follows  that  if  a  man  did  not  possess  the  neces- 
sary  qualifications  of  an  oath  taker,  heretofore  men- 
tioned, he  would  be  excluded  from  the  witness  stand; 
that  is,  if  he  did  not  believe  in  a  supernatural  being  who 
would,  when  called  upon,  witness  the  words  spoken  and 
punish  a  deviation  from  the  truth.  Tlie  only  essential 
was  that  the  witness  should  relate  his  evidence  under  the 
sanctity  of  a  belief  on  his  part  in  some  superior  power  (no 
matter  what)  which  was  taking  note  of  his  words  for  the 
purposes  mentioned.  Hence,  as  has  already  been  noticed, 
each  person  was  to  be  sworn  according  to  his  own  religious 
belief.  It  was  not  in  the  least  necessary  that  the  belief  of 
the  witness  should  conform  to  that  of  him  who  administered 
the  oath.**  There  is  nothing  in  its  nature.,  if  properly  under- 
stood, which  could  have  given  rise  to  the  error  of  the  early 
English  law  writers.  It  must  be  ascribed  to  a  feeling  then 
prevalent  in  England  that  all  non-Giristians  or  even  non- 
agrccing  Oiristians  were  without  lionor  and  unworthy  of 
belief,  coupled  with  the  fact  that  the  aistomary  oaths  used 
in  England  were  Giristian  oaths. 

However  the  error  may  have  arisen,  it  was  recognized-  to 
be  an  error  by  the  great  case  of  Omychund  v.  Barker  in 
1744,**  by  which  all  preceding  authorities  were  swept  aside. 
Oi^inions  were  delivered  by  the  Lord  Chief  Baron,  the  Lord 
Oiancellor,  Lord  Chief  Justice  Willes  and  Lord  Chief  Jus- 
tice Lee.  The  precise  question  was  as  to  the  admission  of 
two  witnesses  who  professed  the  "Gentoo"  religion.  After 
elaborate  arguments  it  was  unanimously  decided  that  the 
two  Gcntoos  should  be  swoin  after  the  manner  of  their  own 
religion  and  admitted  as  witnesses.  The  authority  of  Lord 
Coke  was  disregarded,  Lord  Chief  Justice  Willes  remarking, 
"this  notion  (that  non-Qiristians  cannot  Ix  sworn),  though 
advanced  by  so  great  a  man,  is  contrary  to  religion,  common 
sense  and  common  humanity,  and  I  think  the  devils  them- 

*l  Pliil.  on  Ev.  15.  Lord  Shaflsbury  v.  Lord  DtRby,  3  Keble,  631; 
2  Roll.  Abr.  686.    Note  Ut  Rex.  v.  Sutton,  4  M.  &  S.  53^  537* 

*A  rather  amusing  incident  i^  mentioned  in  17  Ir.  L.  T.  69:  One 
Pastor  Ilapke  refused  to  be  sworn  in  a  -Berlin  court  until  he  knew 
whe'.hcr  the  judge  who  proposed  to  administer  the  oath  was  a  Giristian. 
Since  no  information  on  that  point  was  forthcoming  he  declined  to  be 
sworn,  and  was  fined  300  marks. 

"  I  Atkin,  21 ;  WiHes,  sfi. 
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selves  to  nhom  he  has  dedicated  them  (Jews  and  non- 
Giristians),  could  not  have  suggested  anything  worse/* 

Tlie  learned  Qiief  Justice  further  remarked:  "I  lay  no 
stress  upon  the  authority  of  Bracton,  Briton  and  Fleta,  for 
they  lived  in  popish  times  when  no  other  trade  was  carried 
on  except  the  trade  of  religion ;  and  I  hope  such  times  will 
never  come  again." 

Tlie  principal  features  of  the  decision  were  resolved  as 
follows : 

1.  That  the  oath  is  not  a  Qiristian  institution,  hat  has 
existed  from  the  earliest  times. 

2.  That  an  oath  is  of  binding  force  when  taken  by  any 
person,  Giristian  or  infidel,  if  taken  according  to  the  rites  of 
his  own  religion. 

3.  That  the  form  of  oath  usually  administered  in  English 
courts  is  not  essential,  but  that  any  persons  may  be  ad- 
mitted sworn  as  above. 

4.  Tliat  this  decision  does  not  warrant  the  admission  of 
witnesses  with  no  religion,  but  that  such  must  be  excluded, 
because  an  oath  cannot  possibly  have  any  binding  force  upon 
them,  since  they  believe  nothing.** 

The  rule  in  Omychnnd  v.  Barker  has  been  uniformly  fol- 
lowed both  in  England  and  America,  so  that  at  common  law 
infidels  may  be  admitted  sworn  according  to  the  ceremonies 
of  their  own  religion,^  but  atheists  and  those  who  have  no 
belief  are  excluded  from  testifying.** 

"One  reason  this  decision  came  when  it  did  was  divulged  by  Lord 
Chief  Justice  Willes,  when  he  said  he  ignored  the  old  commentators, 
because  they  lived  in  a  time  when  no  trade  except  rdigion  was  carried 
on.  In  view  of  England's  grc-at  and  growing  commerce  with  India, 
the  necessity  of  admitting  people  of  that  country  as  witnesses  was  fuDy 
realized. 

"Woodf^on's  Lectures,  p.  156;  Phillips'  Ev.  17;  Morgan's  Case.  I 
Leach.  C.  C.  fi4:  Peake's  Evidence,  ao6;  Fachina  v.  Sabine,  2  Strange. 
1 104:  Kcx  V.  Jintrcman,  C  &  M.  249:  Rex  v.  Ahley.  O.  B.  Sess. 
1K04;  Ramkisscnseat  v.  Barker,  i  Atkin  59;  Ateheson  ▼.  EveritU  Cowpt 
J89:  lUiller  N.  P.  292:  1  Stark  on  Ev.  22;  P.dmonds  ▼.  Rowc,  Ry.  k 
M.  77;  Miller  v.  Solomons,  7  Exch.  475;  Greenlcaf  on  Ev..  sec  j66; 
Maddox  Hist,  of  Exch.  106;  Wilkins'  Saxon  Laws.  348;  Vml  r.  Nick- 
ersau,  6  Mass.  2&2:  Com,  v.  Bnssell,  16  Pick.  153;  Newman  v.  Newman, 
7  N.  J.  Eq.  26;  IVashington  v.  Gin  Pan,  16  Wash.  425:  i?-  ▼•  Pak'^fak» 
Gay,  20  U.  C.  O.  B.  195;  Donkle  v.  Kohn,  44  Ga.  26S, 

**Bnllers  N.  P.  292,  Gilb.  on  Ev.  IJ9:  Rnshton's  Case,  t  Lcacli  C  C 
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Oinyclmnd  v.  Barker,  having  settled  the  question  as  to 
the  admission  of  "infidels'*  provided  they  believe  in  a  god 
who  will  punish  them  if  they  si)cak  falsely,  a  controversy, 
as  foolish  as  it  was  needless,  arose  as  to  whether  it  is  neces- 
sary for  the  witness  to  believe  in  a  hereafter  during  which 
he  will  suffer  punishment  for  violating  his  oath  or  whether 
it  is  stiiikient  if  he  believes  a  god  will  punish  him  in  this  life 

What  Oiief  Justice  Willes  really  said  in  Omychund  v. 
Barker  on  this  point  is  somewhat  doubtful.  In  the  report 
of  the  case  in  i  Atkins  he  is  made  to  say,  "Though  I  have 
shown  that  an  infidel  in  general  cannot  be  excluded  from 
being  a  witness,  and  though  I  am  of  opinion  that  infidels 
w1k>  beliex'e  in  a  God  and  future  rewards  and  punishments 
in  the  other  world  may  be  witnesses,  yet  I  am  as  clearly  of 
opinion  that  if  they  do  not  believe  in  a  God,  or  future  re- 
wards and  punishments,  they  ought  not  to  be  admitted  as 
witnesses/'  In  Willes's  rqx>rt,  however,  his  language  is 
essentially  different.  He  says,  ''And  on  the  other  hand  I 
am  clearly  of  opinion  that  such  infidels  (if  any  such  there  be) 
who  either  do  not  beliex-e  in  a  God,  or  if  they  do  do  not 
think  that  He  will  either  reward  or  punish  them  in  this  world 
or  in  the  next,  cannot  be  witnesses."  The  latter  is  probably 
the  correct  report.** 

Had  it  not  been  for  this  inaccuracy  there  would  probaUy 
have  l)een  no  controversy  over  this  point  (as  is  observed  in 

455:  Madcn  v.  Catanach,  7  II.  &  N.  360;  i  Phsllipi  oil  Ev.  19;  I  Stark 
on  Ev.  22;  I  Grccnlcaf  on  Ev.,  sec.  j66;  Fcmandes  v.  Henderson,  S. 
C  Law  J.  202;  Jones  v.  Harris,  i  Strohh.  160;  State  v.  Belton,  24  S.  C 
185;  Odell  V.  Coppee,  5  Hcisk  88:  McGulf  v.  State,  88  Aku  151 ;  Beards- 
Icy  V.  Footc,  2  Root,  399;  Smith  v.  CiMn,  18  Me.  164;  Arnold  v.  Arnold, 
13  Vt.  362;  Scott  V.  Hooper,  14  Vt.  535;  Butts  v.  Swartwood,  2  Cow, 
431 :  People  v.  Matteson,  2  Jbid,  433;  lyakefield  v.  Ross,  $  Mason,  18; 
Thurston  v.  Whitney.  2  Cush.  104:  Com.  v.  Hills,  lo  Cush.  530;  Bow 
V.  Parsons,  i  Roof,  480;  Cubbison  v.  McCreary,  2  W.  &  S.  262;  Blair 
V.  Seairr,  26  Pa.  274;  Cottt.  v.  Winncmore,  2  Brcwst.  (Pa.)  378; 
Michener  v.  Taggart,  8  Haz.  Pa.  Leg.  Reg.  112;  Curtiss  v.  Stem,  4 
Ury$  C  Rep.  51;  State  v.  Cooper,  2  Tenn.  96;  MeClurt  v.  State,  I 
Yerg.  206;  Harrell  v.  State,  i  Head,  12s;  Staie  t.  IVaskintton,  42  U 
R.  A.  SS3* 

^Atktns  reports  are  considered  by  English  jodgcs  to  be  very  inae- 
ctirate.  Sec  comments  upon  them  in  La  Vie  v.  Phillips,  I  W.  BI.  570; 
OliiT  r.  Smith,  $  Taont  64. 
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the  case  of  People  v.  Matteson)?^  and  those  cases  in  which 
it  was  held*'  that  Ixrlief  in  a  **fiiture  state"  is  necessary, 
\\o\\V\  never  have  Ix^en  decided.  It  is  now  well-settled  that 
it  is  suHicicnt  for  the  witness  to  possess  belief  in  a  su- 
preme being  who  will  punish  him  for  violating  his  oath, 
and  it  is  immaterial  whether  he  believes  the  punishment  will 
be  inflicted  upon  him  in  this  world  or  in  the  world  to  OMiie.** 

The  final  conclusion  of  the  common  law,  therefore,  is 
that  an  unbeliever  is  incompetent  to  take  an  oath  because  it 
cannot  have  any  binding  effect  uix>n  him,  and  without  the 
oath  no  person  can  be  heard  to  give  evidence,  for,  unless  he 
invokes  the  vengeance  of  God  for  false  swearing,  there  is 
no  security  that  he  will  tell  the  truth. 

With  the  growth  of  religious  toleration,  however,  it  be- 
gan to  dawn  u|K>n  the  legal  world  that  perliaps  an  un- 
believer or  even  an  atheist  might  on  some  occasions  tell  the 
truth,  and  hence  their  continued  exclusion  might  result  in 
injury  to  the  cause  of  innocent  suitors  wIk>  needed  their 
testimony;** 

"•aCowcn  (N.  Y.),  433- 

"Sec  King  V.  Taytor,  Pcakc  (N.  P.),  li;  State  v.  Dohcrty,  2  Ovrr- 
ton.  80;  Jackson  \\  GriJIcy,  18  Johns  98;  Pcakc  on  £v.  ao6;  Atwooi 
V.  IVclton,  7  Conn.  66;  Perry  v.  Stewart,  2  Harr.  37;  State  v.  Tawsend, 
J  bid.  543.    As  to  Scotland,  see  Tail  on  Ev.  347. 

"  1  Grccnicaf  on  Ev.,  sec.  369;  2  Taylor  on  Ev.,  sec.  1384;  Hunsean  t. 
Hunscon,  15  Mass.  184 ;  Bntts  v.  Stvartxvood,  2  Cow.  431 ;  People  ▼. 
Mattcson,  lb.  433  (note);  WakcHeld  v.  Ross,  5  Mason  18;  Cubbisom 
V.  MiCrcary,  2  \V.  &  S.  262;  Blair  v.  Scaver,  a6  Pa.  274:  Centrmi  if. 
T.  /?.  Co.  V.  RockafeUmc,  17  III.  541 ;  Brock  v.  Milligan,  10  Ohio  121 
(1  Wilcox);  C/iM/ciH  v.  Slate,  is  Ohio  St,  27;  U.  S.  v.  Kennedy,  3 
AfcLean,  175;  Fernandes  v.  Henderson,  S.  C  Law  J.  202:  Jones  v. 
J1  arris,  I  Strohh.  160;  People  v.  McGarren,  17  Wend,  460;  Free  v. 
Buckingham,  59  N.  H.  219;  Blocker  v.  Burness,  2  Ala.  354;  Postes  v. 
Cotney,  3  .Ma.  314;  ShaxK*  v.  Moore,  49  N.  C.  25;  Perry  v.  Com.,  3 
Gratt.  Ci^\  Bccson  v.  Moore,  31  So.  456;  Searcy  v.  Miller,  57  Iowa, 
613:  Bennett  v.  State,  i  Swan,  411 ;  Arnold  v.  Arnold,  13  Vt.  jj(»2i  Bell 
V.  Bell,  34  N.  B.  61S 

**1t  has  liicn  one  of  the  most  ch'fTictih  problems  of  the  common. law 
to  <lccii1e  u|Mm  the  conii»etcncy  of  witnesses.  Two  ends  somewhat 
inc«>ii>istiiit  have  to  tie  atttiined:  First:  Those  persons  who  will 
)iri)t)nl)ly  tell  the  truth  should  l>e  admitted,  and  those  who  will  probably 
tell  falsehoods,  or  who  are  totally  unreliable  from  incapacity  to  under- 
stand or  ri-late,  should  be  excluded  (suppo.sing  these  things  to  be  dis- 
cover.'thlc).    Second :    No  persons  or  class  of  persons  should  he  excluded 
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The  first  great  work  which  attacked  the  rule  excluding' 
unbelievers  as  witnesses,  Bentham's  Judicial  Evidence, 
started  an  agitation  of  the  subject  in  England  which  never 
ceased  until  it  bore  fnu't  in  the  entire  abolition  by  statute 
of  aU  defects  arising  from  religious  belief  or  the  lack  of  hp 
in  that  country  and  most  of  its  colonies.^ 

from  testifying  if  their  tcstiniony  msj  at  some  time  be  nccetsaiy  to  tiM 
proper  admtnistnitioii  of  justice,  unless  h  be  reasonably  sure  tfiat  It 
will  in  all  cases  be  unworthy  of  belief.  In  early  times  the  first  of  tlwae 
principles  seems  to  have  been  given  much  more  weight  than  the  teocNid. 
The  law  was  very  jealous  of  the  character  of  witnesses.  Thoa  thoae 
persons  were  excluded: 

1.  Who  had  any  pecuniary  imerest  however  small  In  the  siibjaci 
matter  of  the  controversy,  they  being  thought  more  likely  to  regard  ihh 
interest  than  temporal  or  divine  punishment  for  perjuiy. 

2.  Who  having  been  convicted  of  certain  crimes  were  deemed  '^ili- 
moas**  and  unfit  to  be  believed. 

3.  Who  were  defective  in  religious  belief,  and  so  could  tiot  be  moved 
by  fear  of  divine  punishment 

4.  Who  by  reason  of  infancy  or  mental  weakness  were  mtfeliablc»  and 
unable  to  relate  intelligently  that  which  they  had  seen  and  heard. 

The  English  Parliament  and  the  American  legislatures  have  reafiicd 
that  the  exclusion  of  witnesses  merely  by  reason  of  their  having  aa 
imerest  in  the  decision  of  the  controversy  was  a  mistake^  and  9mk 
disability  has  been  removed  by  statute.  In  Englatid  Lord  DeraMn'a 
Act,  6  and  7  Vict.,  C  85,  removed  entirely  the  disability  of  intcrca^ 
except  as  to  parties  to  the  action,  redting  that  it  was  thotight  betttr  to 
hear  all  that  such  persons  had  to  say,  trusting  the  jury  to  Judge  of 
their  credibility.  The  disability  of  the  parties  was  fiiully  abolished  also 
by  14  and  15  Vict.,  C  99.  For  a  statement  of  the  reasons  formefljr 
aapposed  to  be  at  the  bottom  of  this  rule,  see  Gilbert  on  Ev.  Taa. 

The  rule  is  now  substantially  the  same  all  over  the  United  Stater 
See  note  to  1  Greenleaf  on  Evidence,  Lewis'  edition,  p.  673t  kk.  490. 
The  same  may  be  said  of  England  and  of  most  American  states  with 
respect  to  the  disqualification  for  conviction  of  crime,  the  fact  of  stsdi 
conviction  now  going  only  to  the  credibility  of  the  witness.  Lord 
Demnan's  Act,  smpra,  absolutely  sweeps  away  all  disability  for  convie* 
tion  of  crime.  The  American  states  have  in  many  instances  done  away^ 
with  it  entirely  in  a  similar  manner,  but  others  have  merely  cut  dow» 
the  list  of  crimes,  making  usually  a  conviction  of  perjury  and  somcttmea 
of  forgery  a  disqnalification.  See  note  to  i  Greenleaf  on  Evidenct^ 
LewiV  edition,  p.  sga  tec.  37a. 

The  class  incompetent  by  reason  of  defective  understanding  is  veiy 
gcTtcmlly  exchiclcd  at  the  present  day  for  the  same  reason,  although 
some  changes  have  been  brought  about  as  to  the  proper  test  of  a 
sufficient  understanding,  which  will  be  commented  upon  later. 

**Of  all  the  articles  written  on  the  ftibject  I  have  seen  but  one  which 
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None  of  these  statutor}'  changes  had  been  accomplished 
by  the  British  Parliament  at  the  time  of  the  American  Revo- 
lution, hence  the  competency  of  witnesses  in  this  country 
is  at  common  law  except  in  so  far  as  it  has  been  altered  by 
legislative  action  in  the  different  states.  Such  action,  in 
spite  of  our  fancied  greater  share  of  religious  liberty,  has 

favors  the  exclusion  of  atheists,  an  article  Iqr  S.  G.  in  i-a  Law 
Reporter,  345.  Among  those  whidi  take  the  opposite  view  are.  Bcntfaam 
on  Judicial  Evidence,  Book  2,  Chap.  6;  ** Judicial  Oaths^**  bj  F.  S.  Reillj, 
in  I  Jur.  Soc*y  Papers,  435;  paper  entitled  "Ought  any  person  to  be 
excluded  from  giving  evidence 'on  the  ground  of  Religions  Unbelief  r 
by  Rev.  F.  D.  Maurice,  III  Ibid.  95;  'Judicial  Oaths  as  administered  to 
Heathen  Witnesses,"  by  T.  C  Anstey,  /6W.  371;  :^  C.  L.  J.  505  (Ed.); 
4  j\m.  Jur.  a86;  "Ought  atheisU  to  be  received  as  ccmpetent  wit- 
nesses?"   is  Law  Reporter,  501, 

The  first  step  taken  by  the  British  Parliament  toward  the  admissioa 
of  atheists  was  the  act  of  6  and  7  Vict,  C  22,  which  antliorizcd  the 
legislatures  of  the  colonies  to  pass  laws  to  admit  unsworn  tcsttmoiiy, 
for  the  reason  that  there  were,  particulariy  in  India,  many  persons  who 
not  only  had  no  religious  scruples  against  lying  under  oath,  but  whose 
religion  in  some  cases  commanded  them  to  lie.  Neict  in  order  came 
the  act  of  33  and  33  Vict.,  C  68,  sec  4,  which  provided  that  "If  Wf 
person  called  to  give  evidence  in  any  court  of  justice,  whether  in  a  dvil 
or  criminal  proceeding,  shall  object  to  take  an  oath,  or  shall  be  objected 
to  as  incompetent  to  take  an  oath,  such  person  shall,  if  the  prandinff 
judge  is  satisfied  that  the  taking  of  an  oath  woold  have  no  bin£n| 
effect  on  his  conscience,  make  the  following  promise  and  dcdaratioo; 

**  'I  solemnly  promise  and  declare  that  the  evidence  given  by  me  to 
the  court  shall  be  the  truth,  the  whole  trmh  and  nothing  but  the 
truth.*" 

Some  doubts  having  arisen  with  respect  to  the  imerpretatioii  of  thb 
act,  it  was  superseded  by  si  and  $1  Vict,  C  46k  in  the  foOowinf 
language: 

"Sec.  3.  Every  person  upon  objecting  to  being  sworn,  and  stating,  as 
the  ground  of  such  objection,  either  that  he  ]^s  no  religions  bdief  or 
that  the  taking  of  an  oath  is  contrary  to  his  religious  belief,  shall  be 
permitted  to  make  his  solemn  affirmatmn  mstead  of  taking  an  oath  ia 
all  places  and  for  all  purposes  where  an  oath  is  or  shall  be  required  If 
law,  which  affirmation  shall  be  of  the  same  force  and  effect  as  if  he  had 
taken  the  oath ;  and  if  any  person  making  such  affirmatkm  shall  wilfally, 
fal5c1y  and  corruptly  affirm  any  matter  or  thing  which,  if  deposed  on 
oath,  would  have  amounted  to  wilful  and  corrupt  perjury,  be  shall  be 
liable  to  prosecution,  indictment,  sentence  and  punishment  in  all 
respects  as  if  he  had  committed  wilfnl  and  corrupt  perjury. 

*'5h*c.  3.  Where  an  oath  has  been  duly  administered  and  taken,  the 
fact  that  the  person  to  whom  the  same  was  administered  had,  at  the 
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not  been  so  spontaneous  nor  so  complete  as  in  England  In 
thirty-three  states  and  territories  atheists  or  unbelievers  have 
been  made  competent  witnesses.  The  same  is  probably  true 
of  three  others,  but  in  fourteen  and  probably  fifteen  the  com- 
mon law  rule  is  still  unchanged.^ 

*■    ■■  I  ■■■!■■■  I  It         I  I        ■  ^^■^—    I  ■w^       I    I M^^— ^— — — — ^p» 

ume  of  taldnf  sncb  oath,  no  religioaf  bdae^  shall  not  for  toy  pwpoiC 
affect  the  Taliditgr  of  sach  oath.** 

Subftantiallj  the  tame  nikt  now  exist  in  India.  Chap.  DC,  p.  lA 
of  the  Anglo-Indian  Codes,  VoL  II,  admits  all  persons  to  be  aiumsta 
who  are  capable  of  relating  inteOigently  those  things  which  thcgr  havt 
scm  and  heard.  No  general  act  has  abolished  the  incompelenqr  arising 
from  rdigiotts  nnbclief  in  Canada,  according  to  the  constmction  of  the 
Canada  Evidence  Act  (56  Vict,  C  31).  Beli  r.  Brtl,  34  N.  B.  Rep.  6is» 
but  some  of  the  territorial  kgislatnres  have  done  sa  Ontario  haa» 
see  Practical  Sutntes,  pi  it, 

''The  dution  in  deuil  of  the  sutntes  and  constitntions  of  aO  the 
states  and  territories  is  so  extensive  that  for  convenience  the  statntoiy 
and  constitutional  ndes  on  this  and  kindred  snbjt^cts  are  dassilkd  and 
topographically  arranged  in  an  appendix  at  the  end.  The  statntocy 
changes,  however,  naturally  fall  into  groups,  which  are  here  given 
together  with  their  constmction  by  the  oonrts  of  the  different  states. 

Ten  sutes  and  one  territofy,  viz:  AaiioirA,  CoirKKTicirr«  Ftoana. 
Ikpiaka,  llAunt,  Massachcscits,  Mississim,  New  Mexico,  TBir« 
KC5SIE,  Texas  and  Utah  have  hws  which  expressly  admit  persons  as 
witnesses  who  have  no  religions  belief.  The  methods  of  expressing  the 
change  in  the  law  vary,  but  all  have  for  their  purpose  the  aboKtioa  ol 
the  common-law  rule,  that  one  who  has  no  belief  in  the  cxtstcaoc 
of  n  God  who  will  punish  for  false  swearing  cannot  testify.  Thvs  the 
Amsoha  code  provides,  "no  person  shall  be  incompetent  to  testify  on 
acconm  of  his  religious  opinions,  or  lor  want  of  any  religious  fieUcL* 
Code  of  Crim.  Proc,  sec  iiogi  Rev.  Stats.,  p.  I373>  The  general  1 
of  CoxjfBcncuT  provide  **No  person  shall  be  disqualified  as  a 
...  by  reason  •  •  .  of  his  disbelief  in  the  existence  of  a  I 
Beiiv.**   Sec  m|A 

Twenty-four  states  and  territories,  vie:  Ai.AftKA,  AaKAjrsAS,  Cau« 
youfu,  CouiaAao,  Geougia,  Iaahi^  iNMAai  TEaanoav,  Iowa,  KAir8AS» 
MAEYLAini,  MicmcAN,  Minnesota,  Missouri,  Montana,  Nbmaska, 
Nevada,  New  Yoax,  Nortb  Dakota,  Onw,  Oregon,  Vermont,  Wash- 
iNGTON,  Wisconsin,  Wyoming  (see  appciidix)  provide  that  no  person 
shall  be  incompetent  as  a  whness  by  reison  of  "Iris  opinions  on  religious 
matters'*  or  on  account  <»f  "lus  rriigious  belief,*"  etc    These  provisions 

They  arc  vetr  generally  constmcd  to  mean  that  no  person  can  be 
rejected  as  a  witness  either  because  of  the  cfaancter  of  his  belief  (wWdi 
would  be  merely  declaraUny  of  the  common  law)  or  because  he  has 


39^      OATUS  IN  JUDiaAL  PROCEEDINGS  AND  TH: 

While,  therefore,  the  tendency  of  modem  legislation  is  to 

abolish  the  religious  test  for  the  competency  of  witnesses, 

there  is  yet  a  considerable  portion  of  the  United  States  where 

an  unbeliever  cannot  testify.    If  we  suggest  the  propriety 

of  statutory  alterations  of  the  law  in  this  respect,  the  burden 

-  -  —       ■ 

This  is  the  rule  in  Caufornia:  Futtrr  v.  FmlUr,  17  CiL  605;  FtopU 
▼.  Smford,  43  CaL  29;  PeopU  t.  Chim  Mook  Sam,  51  Qd.  599;  PeopU 
y.  Copsey,  71  Cal.  si&  Gbokgia  :  DonkU  v.  Koku,  44'G&.  a66  (AVfvai). 
Iowa:  Slaie  v.  EUioi,  45  Iowa,  486;  Sewrcr  ▼.  MiiUr,  57  Iowa,  613- 
Kansas  :  Dickinson  v.  Beat,  6a  Paic.  724.  Michiban  :  Peofie  ▼.  Itnness, 
5  Mich,  aos  Miknesota:  SMt  v.  Lrvy,  23  Miim.  104  (^trfiMi).  Mift- 
souRi:  Londoner  v.  Lichtenkeim,  li  lifo.  App.  3IB5;  CoJMKf  ▼.  5t 
Lotitf  SrtJf r  aniT  TMitfiW  Co.,  15  Ma  Ap|i.  86l  Ksw  York  :  Fm/I^  ▼. 
McCarrcn,  17  Wend.  460;  Stonhro  ▼.  Hopkins,  sB  Baib.  3(5. 

H  will  undoubtedly  be  the  rule  in  Colorado,  Iaahoi»  Momtaxa, 
Nevada,  Okscov,  Washikgton,  Wisconsin  and  WYOMnic»  as  tiKse 
states  all  have  statutes  so  worded  as  to  admit  witnesses  who  have  no 
religious  belief.    See  afipendtx. 

In  Alaska  and  Vermont  the  same  result  will  also  vndoabtedly  fal- 
low, as  there  are  in  these  states  express  sutntcs  forbidding  all  inqoifj 
into  the  religions  belief  of  witnesses.  See  appendix.  It  is  OMsre  than 
probable  that  the  courts  of  North  Dakota  will  also  admit  atheists 
under  their  statutory  rules  so  soon  as  the  question  is  btougiit  befoft 
theoL 

In  Ohio,  however,  a  different  construction  has  been  adopted.  The 
constitution  of  that  state  provides,  "Nor  shall  any  person  he  iHCwpe- 
tent  to  be  a  witness  on  accotint  of  his  religioiu  helici"  The  comt  m 
Clinton  v.  The  State,  33  Ohio,  St.  27.  decided  that  these  words  did  not 
remove  the  incompetency  arising  from  lack  of  religions  belief,  bat  were 
merely  declaratory  of  the  common  law.  The  position  assumed  was  that 
inasmuch  as  oaths  were  not  abolished,  witnesses  were  bound  to  he 
sm'orn  or  affirmed  in  the  manner  most  binding  on  their  consciences*  and 
that  one  is  not  capable  of  taking  an  cnth  or  affirmation  tmless  he  have 
a  religious  belief.  This  decision,  which  is  a  very  narrow  one,  proceeded 
on  the  ground  that  under  the  Ohio  statutes,  which  allow  only  those 
having  conscientious  scruples  to  affirm,  one  is  incapable  of  taking  •■ 
affirmation  unless  he  bi^  a  believer.  This  is  not  the  law  in  other  states 
in  which  atheists  may  testify,  as  in  them  oaths  and  affirmatioas  have 
not  been  abolished.  In  a  number  of  them,  however,  an  affirmation  may 
be  taken  at  the  option  of  the  witness,  irrespective  of  any  cooscienHoos 
scruples.    See  appendix. 

In  the  remaining  three  states  and  territories,  vii :  Arkansas,  Indian 
TERRfTORY  and  Maryland,  of  the  list  last  given  there  are  express  oonsti- 
tutional  provisions  that  one  who  ''denies  the  being  of  a  God,**  as  in 
Arkansas  and  Indian  TsRRrroRY  (both  have  the  same  constitution), 
or  who  does  not  believe  in  a  Supreme  Being  who  will  punish  for  false 
swearing,  as  in  Maryland^  cannot  be  a  witness.    See  appendix. 
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IS  u\Mm  US  to  show  cither  that  the  coninion  law  rule  was 
foundccl  upon  a  miscoiKcption  or  that  it  has  « Hit  lived  its 
usefulness. 

If  tlic  atheist  or  unticliever  is  to  be  admitted  it  will  mean 
tlic  aliandonment  of  the  oath  as  to  him.    He  will  assume 

In  cisht  other  rtates.  viz:  Alabama,  Illinois,  Kcxtucky,  Nsw 
Jesscy^  Rhode  Island,  South  Dakota,  Vircimia  and  Wkst  Vimgiiiia 
(see  appendix),  there  are  general  provisions,  either  statutory  or  cott- 
stttutkmal,  to  the  effect  that  one's  civil  rights  shall  be  in  no  way  affected 
by  his  religions  ^belief,"  "principles"  or  "opinions  on  refigioas  matter*.* 

In  Nsw  Jersey  a  provision  that  "no  person  shall  be  denied  any  civil 
right  merely  on  account  of  his  religious  principles,"  is  construed  not  to 
admit  persons  who  at  common  law  were,  1^  reason  of  lack  of  religioot 
"principles"  or  belief,  incompetent  as  witnesses.  Donnctly  v.  StaU,  2 
Dutcfaer,  6oi ;  State  v.  Powers,  51  N.  J.  L.  43SL 

In  Alabama  similar  phraseology  is  used,  1.  <.,  one's  civil  ri|tl>ts  not 
affected  by  "religious  principles.'*  There  is  no  positive  dedston  since 
this  constitmional  danse  was  adopted  in  1875,  but  a  recent  case,.  Btf<i4Ni 
V.  Afoore,  31  South,  456^  1902,  in  admitting  a  witness  who  lielieved  in 
God  bot  not  in  a  future  slate.  Mremrd  to  lean  toward  the  New  Jbrskt 
view,  which  will  probably  be  followed. 

In  Rhode  Island,  VmniNiA  and  West  ViaciNtA  the  phraseology 
used  is  that  civil  rights  shall  not  be  affected  by  "opiniodis  on  matters 
of  religion."  This  provision  has  been  construed  in  Virginia  to  abolish 
all  religious  tests  of  the  competency  of  witnesses.  Perry's  case;  J 
Gratt,  €32. 

In  West  Virginia  the  opposite  construction  would  Mem  to  have 
bccm  adopted  from  the  remarks  of  the  court  in  the  case  of  Stale  v. 
Michael,  37  W.  Va.  565.  where  the  test  of  the  admissibility  of  a  child 
was  said  to  be  his  religious  education  and  belief.  There  is  no  decision 
as  to  adult  witnesses.   In  Rhode  Island  there  are  no  decis'ons. 

In  Illinois  and  South  Dakota  the  provisions  are  the  same  except 
that  the  phrase,  "religious  opinions,**  is  used  instead  of  ''opinions  on 
matters  of  religion."  In  Illinois  the  ccmstruction  that  all  religioiu 
tests  are  abolished  by  this  provision  has  been  adopted.  Hronek  v.  Pea* 
^te,  134  in.  139;  Eufinn  v.  Daily,  jfi  IlL  App.  191 ;  MfcAmare  v.  If^ilo^ 
49  I1L  App.  615;  People  v.  Ilartet,  20  Am.  L.  Rev.  9$. 

There  arc  no  decisinns  in  5>oittii  Dakota,  hut  a  dictum  in  State  ▼. 
Rcddinfiton,  7  S.  D.  2f^  at  p.  376.  follows  the  Illinois  rule,  and  it  will 
in  all  probability  be  adopted. 

Tn  Kentitkv  a  provision  that  civil  rights  shall  not  be  affected  by 
**tK>lief  or  disbelief  of  any  religious  tenet,  dogma  or  teaching**  has  been 
held  to  abolish  all  religious  tests  uf  the  competency  or  credibility  of 
llie  witness.  Bush  v.  Ky,,  80  Ky.  244.  The  remarks  on  this  poim,  how- 
ever,  were  dicta,  as  a  provision  of  the  civil  code  was  deemed  broad 
encMigh  to  admit  the  witness  in  the  absence  of  any  constitutional  pro* 
vision. 
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one  of  two  positions.  Either  he  will  decline  to  be  sworn  in 
Ihc  name  of  tlic  Deity  in  which  he  has  no  belief,  or  he  will 
consent  to  perform  the  ceremony  but  with  no  faith  in  its 
efficacy.  In  cither  case  the  religious  sanctity  of  the  oath  is 
absent.    The  proposition  to  admit  the  atheist  therefore  in- 

Thc  remaining  states  and  territories  with  a  possible  doubl  as  to 
PcxNSYLVAMA,  Stilt  enforce  the  common-law  rule  as  laid  down  is 
Omychund  v.  Barker.  These  states  are  Delaware:  Perry  r.  Stezcari, 
2  Harr,  ^7:  State  v.  Tatvnsend,  Ibid.  543;  Hawaii  (except  as  to  young 
children  old  enough  to  understand  but  without  knowledge  of  the  mean' 
ing  of  an  oath,  who  may  testify  on  their  affirmation.  (See  appendix); 
Louisiana:  State  v.  Washington,  42  L.  R.  A.  553;  New  Hampsbok: 
Norton  v.  Ladd,  4  N.  H.  444;  Prcc  v.  Buckingham,  59  N.  H.  219:  Noktb 
Carolina:  Shato  v.  Moore,  49  N.  C  25;  Oklahoma,  Fcxnsyltaku 
(sec  infra).  South  Carouna:  Fcrnandcs  %%  Henderson,  S.  C  Law 
Jour.  202;  Jones  v.  Harris,  i  Strobh»  160;  State  %*.  Betton,  24  S.  C  185. 

In  Pennsylvania  some  question  has  been  raised  whether  a  recent 
statute  enlarging  the  competency  of  witnesses  has  not  opened  the  door 
for  the  admission  of  the  testimony  of  at!ieists  and  agnostics.  This  coo- 
tattion  that  unbelie\'ers  are  now  competent  in  Pennsylvania  is  based 
upon  the  terms  of  the  act  of  May  2j.  i8o7»  P.  L.  158^  which  provides  as 
to  the  competoiKy  of  witnesses  in  criminal  cascr  "except  [certain  cases 
enumerated  in  this  act]  all  persons  shall  be  fully  competent  witnesses 
in  any  criminal  proceeding  before  any  tribunal,"  and  as  to  ci%-il  cases, 
"No  .  .  .  interest  or  policy  of  law  except  as  is  provided  in  Scctioo 
5  of  this  act.  shall  make  any  person  incompetent  as  a  witness."*  No 
exception  of  persons  ladling  religious  belief  is  made;  therefore,  it  is 
said,  they  are  competent 

I  should  be  very  glad  if  I  could  think  this  act  really  has  the  effect 
claimed  for  it,  hut  I  am  compelled  to  take  the  opposite  view  lor  the 
following  reasons: 

f.  There  is  no  disptite  that  prior  to  the  passage  of  this  .act  it  was 
necessary  in  Pennsylvania  for  all  witnesses  to  have  a  belief  in  a 
Supreme  God,  who  will  punish  for  false  swearing  either  in  this  world 
or  in  the  next.  Qninn  v.  Crazvett,  4  >\Tiart  334;  Cubbison  ▼.  MeCrewry, 
2  W.  ft  S.  262:  SfcFaddem  v.  Com.,  23  Pa.  12;  BfatV  v.  Srmrer,  26  Pt 
274;  Com,  V.  IVinnemore,  2  Brewst.  378. 

2.  There  is  no  express  reference  to  the  snbject  of  rdigioiis  belief 
in  the  act,  and  since,  if  it  has  the  effect  cfatmed  it  will  abolish  a  ndc  ol 
common  law.  it  mttst  be  construed  so  as  to  be  consistent  with  the  tern- 
mon  hw,  if  this  is  at  all  possible.  ERr!ltch  on  Interpretation  of  Stat* 
men.  Sees.  127,  laB,  and  ca»es  there  cited. 

3.  There  arc  two  posstb'.e  constructions  which  may  be  put  npon  the 
words  of  this  aii.  First,  they  may  be  taken  iri  their  actual  and  literal 
sense  to  admit  all  persons  not  expressly  excluded.  Second,  they  vm 
he  construed  merely  to  destroy  certain .  incapacities  at  which  the  act 
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volves  the  question  whether  it  is  Ijctter  for  the  interests  of 
justice  to  exclude  him  I)ecause  he  cannot  take.tlie  oath  or 
ailmit  him  without  that  seatrity.  Tliis  does  not  involve  the 
bn>a<i  question  as  to  the  value  of  oaths  in  general ;  that  is 
reserved  for  a  later  part  of  this  paper. 

was  obviously  aimed  and  among  which  religious  unbelief  was  admittedly 
not  included. 

If  one  of  these  constructions  be  adopted,  we  must  apply  it  to  all 
classes  of  persons  incompetent  at  common  law  for  any  rrason  wliatip* 
ever.  We  cannot  apply  one  construction  to  some  classes  whom  w« 
desire  to  admit  and  the  other  to  some  whom  we  are  (for  reasons  that  are 
plain  to  everyone)  obliged  to  exclude.  It  becomes  at  once  apparent  that 
we  are  compelled  to  adopt  the  second  construction  and  interpret  the  act 
to  destroy  only  those  incapaciti<s  at  which  it  was  obviously  aimed  (see 
the  primphlet  explaining  the  purpose  of  the  act  1^-  its  draftsman,  Hoo. 
John  B.  McPherson)  and  which  are  specifically  dealt  with  by  its  teniifl» 
bnt  that  it  docs  not  destrc^  the  fundamental  grounds  o£  incompetency 
which  rendered  a  man  incapable  of  being  a  witness  because,  judged  tqr 
the  standard  of  the  common  law,  he  was  tmable  to  take  an  oath.  The 
cnmnion-Iaw  capacity  to  take  an  oath  consists  of  (i)  understanding, 
(2)  beliei  If  either  is  lacking  the  witness  is  excluded  Now  if  tlUs 
act  is  taken  literally  to  admit  all  persons  not  excluded,  it  must  admit 
not  only  atheists  and  agnostics,  but  also  children  too  young  to  under- 
stand the  meaning  of  an  oath  and  insane  persons,  for  they  also  arc  not 
excluded  from  its  terms.  It  will  not  do  to  say  that  one  at  common  law 
incapable  of  taking  an  oath  because  of  the  lack  of  one  element,  vii: 
rcligiotis  belief,  is  admitted  by  the  general  terms  of  this  act,  and  one 
likewise  incapable  for  want  of  the  other  element,  viz:  tmderstanding, 
is  still  exdnded. 

There  are  matiy  acts  in  various  states  which  do  have  the  effect  daimed 
for  this  one,  but  they  are  all  drawn  so  as  to  expressly  exdude  all  per* 
sons  whose  understanding  is  too  limited  to  enable  them  to  percdve  and 
to  rehte  their  perceptions  accurately  and  truly.  Thus  the  very  admir- 
ably drawn  law  of  Oregon  provides: 

''All  persons  without  exception,  except  as  otherwise  provided  in  tim 
title,  who  having  organs  of  sense  can  perceive,  and  perceiving  can^ 
make  known  their  perceptions  to  others,  may  he  whnesae*." 

Among  the  exceptions  we  find: 

"i.  Those  of  unsound  mind  at  the  time  of  their  productioo  for 
examinatibii. 

"i.  Children  under  ten  years  of  age,  m*ho  appear  incapable  of  receiv- 
ing >ttst  impressions  of  the  facts  respecting  which  tl»ey.  are  examined 
or  of  relating  them  truly."  Hill's  Annotated  Laws  of  Oregon,  Sees. 
710,  711.    Sec  also  other  similar  statutes  cited  in  appendix. 

The  argument  heretofore  has  applied  eqially  to  witnesses  in  bolli 
criminal  and  civil  cases.  The  fourth  contention  applies  only  to  witnesses 
in  civil  ( 
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Any  capable  witness  will  ordinarily  tell  tlic  truth.  The 
influences  which  combine  to  lead  him  to  do  so  may  be  said 
to  be  three. 

I.  Natural  indolence. 

It  is  always  easier  to  tell  the  truth  than  a  lie.    This  is  evi- 

4.  Section  4  of  the  act  relating  to  witnesses  in  ciril  cases  ccMitaiBS 
no  general  words  making  all  persons  competent,  bnt  purports  to  destroy 
all  incompetency  arising  from  "interest  or  policy  of  law."  Can  it  be 
said  upon  a  reasonable  interpretation  of  these  words  that  the  daose 
destroying  all  incompetenc)'  arising  from  **policy  of  law"  shall  be  tiktf 
to  destruy  that  incompetency  which  at  c«Mnnion  law  was  thoni^  to  lie 
at  the  very  basis  of  the  law  of  evidence — that  which  was  deemed  to 
render  a  man  incapable  of  subscribing  to  an  oath  and  wholly  mwortl^y 
of  belief?  Under  the  usual  rules  of  mterpretatidn  of  statutes  in  derop- 
tion  of  the  common  law  this  \'iew  is  inadmUsiUc.  That  the  act  cannot 
have  such  an  effeci  is  of  coitrse  rotich  dearer  when  w*e  remember  the 
first  reason  advanced,  snpra,  u  e.,  if  incompetency  arising  from 
religious  belief  is  abolished,  so  is  that  arising  fro*ii  dcfectiw  omler- 
standing. 

Moreover  judicial  anthority  is  against  the  position  assmwd.  b 
Tioga  County  v.  Sonth  Creek  Tp,,  75  Pa-  4^  it  was  contended  tint 
precisely  this  same  expression  as  used  in  the  act  of  April  1$.  itfsii  F.  1* 
50,  rendered  a  wife  a  competent  witness  tc  prove  non-access  of  bcr 
hustiand.  Mr.  Justice  Gordon  delivered  the  opinion  of  the  coart  !■  ^ 
course  of  which  he  said : 

"Httt  the  counsel  for  the  appellant  insists  that  the  case  is  within  tke 
purview  of  the  act  of  1869.  The  language  of  that  act  at  first  blush  mi^ 
seem  t<»  include  a  case  of  this  kind.  'No  interest  or  policy  of  hw  shall 
exclude  a  party  or  person  from  being  a  witness  in  any  civil  proceediiv.' 
The  words  we  have  italicised  are  those  relied  upon  to  support  the 
appellant's  theory.  Rut  when  we  come  to  consider  the  fact  that  *tk 
interest  or  policy  of  law*  which  the  legislature  had  in  view  in  passinf 
that  act  was  that  which,  1)cfore  that  time,  excluded  parties  from  testi- 
fying in  their  own  suits,  or  where  they  had  an  interest  in  the  subject 
matter  in  controversy,  it  becomes  obvious  that  a  ease,  siKh  as  the  one 
under  discussion,  was  not  in  the  legislative  mind  when  the  act  was 
parsed.  It  would,  therefore,  lie  an  unnecessary  and  violent  constmctioii 
of  the  statute  to  n^nke  it  include  a  'policy  of  law*  whi>lly  different  frM 
that  iiiuliT  contemplation  when  it  was  framed.  We,  therefore,  withoot 
he«it:ition,  adopt  the  view  taken  of  this  question  by  the  learned  jodge 
of  the  Ct»urt  of  Quarter  Sessions,  and  agree  with  him  that  the  act  of 
ifViQ  was  not  inti'nde<l  to  alxilish  a  valuable  rule  of  law  founded  so 
rcnhI  moraU  and  public  decency."    See  p.  417. 

The  sinie  rule  was  re-afTimied  in  Jane*s  Estate,  147  Pa.  527,  which 
was  dt'cidcd  after  the  passage  of  the  act  of  1887. 

If  "policy  of  law"  drxrs  not  have  reference  to  a  rule  excluding  t  wife 
as  a  witness  to  prove  non-access,  it  would  be  quite  unreasonable  to 
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dent  because  the  memory  only  is  exercised  in  relating  a 
thing  as  it  really  happened,  whereas  otherwise  the  creative 
imagination  must  be  used*  while  the  memory  must  prompt 
the  witness  so  that  he  weave  not  a  ""tangled  wA/*** 

contend  that  h  includes  that  relating  to  incmnpetcncy  anting  ffpn 
defect  of  religions  belief— a  role  thought  at  common  law  to  be  mncb 
more  fundamental  than  the  other.  See  also  Bank  of  Haniiburg  v. 
Rhoads,  89  Pa.  3S3.  at  p.  356^  where  Mr.  Justice  Sterrctt  remarki» 
"All  witnesses  are  now  prtnta  facie  competent  so  far  as  intenst  smi 
policy  of  the  law  are  concerned!'  showing  that  he  did  not  think  the  act 
admitted  all  witnesses  not  expressly  cxchtded.  The  argument  of  ooimtd 
to  the  effect  that  "policy  of  law"  had  reference  to  that  dast  <»f  wit- 
nesses hitherto  excluded  not  by  reason  of  a  direct  interest,  btit  00 
account  of  mercantile  policy  resulting  from  interest,  was  apparently 
adopted  hy  the  court.    See  also  Kams  v.  Tanner,  66  Pa.  J97. 

In  Com.  V.  Kaufman,  1  Pa.  C  C.  410,  there  is  a  dicinm  by  Latimer,  J^ 
to  the  effect  that  an  ordiiuuy  witness  would  be  excluded  by  defect  ta 
religious  belief,  although  in  the  case  before  him  the  defendant,  he  saidv 
should  be  admitted.  Parties  to  the  action  have  long  been  admitted  at 
common  law  irrespective  of  their  belief.  See  Hronek  v.  People,  134 
III.  139;  Applcton  on  Ev..  p.  a6;  i  Greenleaf  on  Ev.,  Sec  370^  note; 
Searcy  v.  ASiller,  57  Iowa,  621 ;  Dyer  v.  Dyer,  8;^  Ind.  jo;  Free  r.  Buclh 
ingham,  59  N.  H.  226;  Donelley  v.  State,  2  Dutch.  506;  Stanbro  ▼. 
Hopkins,  iB  Bark  aO. 

Finally  Judge  Briggs,  in  Lucas  v.  Piper,  40  L.  I.  s>  Imis  decided  that 
since  the  act  of  1869,  containing  the  identical  language  of  the  act  of 
1887  on  this  point,  witnesses  in  civil  cases  are  still  incompetent  if  tfacy 
do  not  believe  in  a  God  who  will  punish  for  false  swearing. 

If  Clinton  r.  State,  33  Ohio  St.  27.  snpra,  be  accepted  as  authority, 
it  could  be  said  further  that  iiuismuch  as  only  those  persons  who  have 
conscientious  scruples  against  swearing  are  allowed  to  afBrm  in  Pean- 
sylvania  (acts  of  1718,  I  Sm.  L.  105,  and  177a,  Ibid,  387)  atheists  or 
unbelievers  c&nnot  testify  in  any  event,  since  they  cannot  take  dthcr 
oath  or  affirmation  even  if  otherwise  competent.  I  do  not  subscribe  to 
the  narrow  view  of  that  court  however.  To  say  that  an  unbdievcf 
cannot  affirm  in  Pennsylvania,  if  otherwise  competent,  would  be  to 
declare  that  he  is  incapable  of  hailing  conscientious  scruples  against  a 
reference  to  a  deity  'n  which  he  does  not  believe-— a  position  whidi  I 
am  riot  prepared  to  assume. 

In  Porto  Rico  and  the  Philippine  Islands  it  seems  that  religious  unbe* 
lief  docs  not  disqualify  a  witness,  although  all  are  required  to  be  swont 
See  as  to  these  points  Sundry  Laws,  Vol.  II,  p.  162;  Gvil  Procedure, 

M37. 

*See  Bentham's  Judicial  Evidence,  Vol  I,  Ch.  XI.  p.  aoi  et  seq., 
where  this  idea  is  elaborately  worked  out.  See  also  generally  as  to 
this  topic  Best  on  Evidence,  p.  8  et  seq.  (ninth  ed). 
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2.  Fear  of  disgrace. 

From  the  e.irliest  times  truth  has  been  venerated  and  h"ing 
despised.  Particularly  does  infamy  attnch  to  him  who  tells 
that  which  he  knows  to  be  false,  upon  a  solemn  occasion 
w  hen  the  rights  of  others  dei)end  upon  his  words. 

3.  Religious  belief  coupled  with  fear  of  punishment  by  a 
divine  agency.  Practically  all  religions  teach  that  men  will 
suffer  divine  punishment  for  Ijing.** 

On  the  other  hand,  there  may  be  many  influences  more 
concrete  which  tend  to  lead  a  witness  to  distort  or  conceal 
the  truth  or  to  create  fabrications.  These  influences  arise 
from  motives  which  may  be  present  in  any  particular  case- 
motives  of  interest,  pecuniary  or  otherwise,  fear,  love,  hate, 
sympathy  and  others  which  it  is  unnecessary  to  enumerate. 

In  order  to  accentuate  the  tendency  to  tell  the  truth,  until 
in  ordinary  nn*nds  it  would  overbalance  any  contrarj-  ten- 
dency, two  artificial  restraints  upon  the  propensity  of  a  wit- 
ness to  prevaricate  were  mtide  use  of  by  the  common  law : 

1.  The  institution  of  the  oath. 

2.  Temporal  punishment  for  perjury. 

The  first,  as  we  know,  appealed  to  his  fears  of  divine  ven- 
geance fur  the  blasphemy  connected  with  a  false  oath  and 
the  second  ap])ealed  to  his  fears  of  human  pimishment.  The 
prospect  of  the  latter  may  of  course  influence  all  witnesses, 
that  of  the  former  those  only  who  believe  in  it.  The  pre- 
cise question,  therefore,  raised  by  a  proposition  to  admit  un- 
believers, is  whether  the  absence  of  the  one  artificial  restraint 
of  the  oath  will  render  the  evidence  so  unreliable  that  it 
should  be  rejecte<l  altogether,  although  all  the  other  influ- 
ences toward  tnith-telling  be  present. 

It  is  the  iKilicy  of  the  law  to  obtain  all  the  light  possible 
upon  the  ciucstion  of  fact  before  the  court  and  jury.  No 
evidence  shouhl  \k  excluded  unless  it  is  reasonably  certain 
that  it  will  1^  wholly  unreliable  or  insidiously  deceptive. 

"It  is  s.iid  th:it  the  Hindoo  code  alone  sanctions  lying  in  certain 
specified  iiistancis.  1  nintham  on  Evidence,  235;  Halhead*^  Code  of 
Gcntoo  Laws.  T?k.  4.  C  3,  Si-c.  9t  Thus  one  may  lie  to  free  himself 
except,  as  Biiitham  remarks,  where  he  has  committed  a  crime  of  "par- 
ticular atrf.city."  Mich  as  mnrderins  a  cow  or  drinking  wine.  lkilhead*i 
Code  of  GentcHi  Laws.  pp.  129,  ijo.  One  may  also  tell  three  lies  for  the 
purpose  f.f  j)Tocnring  for  himself  a  wife.    Ibid, 
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Kvcn  thr»iigh  it  may  l)c  distrusted,  it  should  be  received  and 
the  jury  should  judge  of  its  credibility.  A  serious  injury 
is  done  to  the  administration  of  justice  whenever  any  evi- 
dence which  is  at  all  reliable  is  rejected.  Tt  is  evident  there- 
fore that  if  the  lack  f>f  the  religious  sanction  is  proi)er  in  any 
case  to  lie  shown,  such  lack  should  go  only  to  the  credibility 
and  not  to  the  competency  of  the  witness.  To  adopt  a  con- 
trary idea  is  to  say  in  effect  that  an  unbeliever  is  an  infamous 
monster,  who  seeks  to  maliciously  deceive  upon  all  occasions 
for  no  reason  except  a  wicked  desire  to  do  wrong. 

I  suppose  no  one  will  at  this  day  subscribe  to  so  cruel 
and  unchristian  a  doctrine,  especially  when  we  reflect  that 
unbelief  is  not  the  result  of  a  wicked  heart,  but  is  merely  a 
faHure  to  understand  or  appreciate  the  evidence  of  the  exist- 
ence of  an  ctenial  God.  'There  is  more  faith  in  honest 
doubt  than  in  half  the  creeds."** 

The  assumption  that  unbelievers  are  wholly  unreliable  is 
of  course  entirely  false,  as  everybody  knows.  Many  of 
the  most  eminent  scientists  of  the  last  century  would,  under 
the  conmion  law,  be  incapable  of  being  witnesses.  To  say 
that  Darwin,  Huxley,  Tyndall  and  many  others  who  could 
not  avow  a  Ixrlicf  in  Go<I,  were  entirely  unworthy  of  credit 
is  mere  nonsense. 

If  tlic  witness,  l)c  he  atheist  or  pretended  Oiristian,  is  an 
infamous  i)erson,  who  has  led  a  life  so  wicke<l  as  to  render 
hin  unworthy  of  credence,  the  evidence  of  this,  equally  in 
both  cases,  can  of  course  go  to  the  jury  for  the  purpose  of 
destroying  the  effect  of  his  words.  Whether  oi  not  an 
individual  will  tell  the  truth  depends  far  more  on  his  per- 
sonality.  his  good  character,  his  moral  education,  etc.,  than 
upon  his  belief.  Some  men  wiH  under  no  circumstances 
tell  a  lie,  others  will  on  all  occasions  where  their  interest 
prompts  them  to  do  so,  and  neither  human  nor  divine  sane* 

•*Thc  juflgi'S  of  earlier  times,  however,  were  quite  of  the  other 
opinion.  Lord  Giicf  Justice  Willes  ?a»(l  atheists  should  he  excluded 
"because  an  oath  cannot  po«5sibly  be  any  tie  or  obligation  upon  them." 
Omychund  v.  Barker,  Willes,  53S,  and  in  Norton  v.  Ladd,  4  N.  H.  444* 
the  corrt  said,  "He  who  openly  and  deli1)erately  avows  that  he  has  no 
WVici  in  the  existence  of  a  God,  furnishes  clear  and  sattsfactory«cvtdencc 
again vt  himself  that  he  is  incapable  of  licing  bound,  by  any  religious  tie, 
to  5peak  the  truth,  and  is  unworthy  of  any  credit  in  a  court  of  justice.** 
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tion  Will  Stop  thetn.  If  the  charge  of  unbelief  be  allowed 
at  all,  surely  it  should  be  but  one  element  tending  to  show 
that  the  evidence  received  ought  not  to  be  given  undue 
weight  by  the  jury,  and  never  to  exdude  the  person  from  the 
witness  stand. 

There  are  certain  other  serious  crf>jections  to  the  mk  ex- 
cluding atheists.  It  places  in  the  power  of  an  unwiUiif 
witness,  who  wishes  to  save  his  fellow-criminal  and  is  yet 
unwilling  to  incur  the  penalties  of  perjury  or  to  ran  the 
risk  of  cross-examination,  a  method  by  which  he  can  dis- 
qualify himself.  All  he  has  to  do  is  to  avow  his  unbelief, 
or  pretend  unbelief  if  he  believes,  and  the  thing  is  done,  his 
evidence  cannot  be  received.**^  This  is  not  an  improbable 
supposition.  Cases  have  occasionally  happened  where 
women  have  married  accused  persons  to  avoid  testifying 
against  them. 

Moreover,  the  continued  exclusion  of  atheists  and  unbe- 
lievers is  grossly  inconsistent  with  the  later  development  of 
the  law.  It  has  already  been  remarked  that  religious  un- 
belief is  only  one  of  several  disqualifications  which  existed 
at  common  law — ^among  which  were  pecuniary  interest  in 
the  decision  of  the  controversy  and  conviction  of  an  in- 
famous crime.  The  first  of  these  has  been  totally  destroyed 
and  the  second  nearly  so  by  modern  legislation.^*  At  the 
present  time,  therefore,  in  a  large  portion  of  America  a  con- 
demned murderer  or  a  man  of  known  evil  character  whose 
interest  will  be  vitally  affected  by  his  evidence  may  testify, 
while  an  atheist,  although  educated,  refined,  of  spotless  in- 
tegrity and  the  highest  character,  cannot.  This  is  an 
anomaly  which  should  not  be  allowed  IcHiger  to  exist. 

But  the  most  fundamental  objection  is  that  the  rule  en- 
tirely fails  to  do  that  which  it  intends,  and  excludes  atheists 
or  unbelievers  only  under  circumstances  which  belies  and 
disproves  the  assumption  that  their  word  is  unreliable. 

Whether  or  not  a  man  believes  in  the  existence  of  a  God 
who  will  punish  him  for  false  swearing  is  a  psychological 

•Sec  Dentham  on  Evidence,  Vol.  V,  p.  131;  Appleton  on  Ev..  C  II 
where  this  and  various  other  arguments  against  the  exclusion  of  athcn^ 
are  developed. 

•  See  su^a. 
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fact — it  is  a  state  or  condition  of  his  mind.  How  shall  we 
discover  what  that  condition  is?  There  is  only  one  human 
being  who  can  possibly  know,  viz :  the  nian  himself.  Shall 
we  ask  him?  Surely  not,  for  we  suspect  lie  may  be  an 
uiil)eliever,  and  if  indeed  he  tleclarc  himself  to  be»  will  this 
not  raise  a  presumption  tliat  tie  is  dcceh'ing  or  and  secretly 
believes  while  alleging  his  unbelief?  And  if,  therefore^ 
because  we  think  he  speaks  falsely  wlien  he  says  he  believes 
not,  shall  we  not  admit  him  on  the  theory  that  in  fact  he 
does  believe?  In  which  case  he  has  already  proven  himidf 
a  liar  and  unworthy  of  credence.  This  sounds  like  foolish 
sophistr}-,  but  if  we  seriously  examine  into  the  matter  it  is 
no  more  foolish  than  the  rule  itsdf. 

Your  knowledge  of  the  state  of  your  brother's  mind  must 
come  from  him — there  is  no  other  way.  You  may  learn  of 
it  from  his  present  declarations  to  you  or  from  his  past 
declarations,  either  oral  or  written.  When,  therefore,  a 
man  is  offered  as  a  witness,  how  sliall  we  show  to  the  court 
that  he  is  "utterly  unworthy  of  belief?  We  must  show 
that  either  in  the  ])ast,  or  now  before  the  court,  he  says  and 
says  truly  that  he  believes  not.  There  are,  tlierefore,  two 
ways  that  may  be  resorted  to:  First,  produce  witnesses  who 
in  the  jiast  have  heard  the  suspecte<l  atheist  declare  his  dis- 
belief in  God;  second,  interrogate  the  man  himself  on  his 
t'oir  dire. 

Evidence  of  the  first  kind  is  unsatisfactory  for  several 
reasons  and  indeed  seems  wholly  irrelevant.  It  is  unsatis- 
factor)'  because  at  best  it  is  but  hearsay,  declarations  which 
cannot  he  said  to  \}c  against  interest  made  not  upon  a  judicial 
occasion,  but  perhaps  during  a  frivolous  and  loose  conver- 
sation.  Tlius  in  MrFaddcn  v.  Co$n.,^^  the  evidence  was 
that  the  man  whose  religious  Inrlief  was  questioned  had  on  a 
previous  occasion  *'in  quarreling  with  his  fellow-jurors'* 
sai€l  that  he  "did  not  care  for  the  Bible  any  more  than  for  a 
s] idling  book"  and  tlnnt  he  was  ''a  Tom  Paine  man  and 
would  as  lief  swear  on  a  spelling  lxx>k  as  on  a  Bible.''  In 
Brock  v.  Milligan^^  it  was  testified  that  the  witness  accused 
of  unlxlief  had  in  a  casual  conversation,  about  three  years 
licfore,  stated  that  "a  man  was  like  the  l)east ;  had  nothing  to 

^  -23  Pa.  12.  ••  10  Ohio,  121. 
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do  after  dentil ;  and  that  after  that  period  there  would  be 
nothini;  more  of  him." 

Tlie  character  of  such  evidence  as  this  is  very  questionable 
in  any  event.  The  statements  may  have  been  made  under 
cirannstances  of  jieculiar  provocation,  as  in  McFaddcn  v. 
Com.,  where  after  a  It»ng,  tiresome  dispute  a  juryman  made 
some  imjMous  remarks.  Any  man  of  a  not  very  reverent 
nature  is  apt  sometimes  to  make  unthinking  remarks  which 
when  repeated  from  memorj*  by  a  hearer  may  disqualify 
him  as  a  witness.  As  was  remarked  in  Eastcrday  v.  Kilborn, 
"You  take  a>  man*s  loose  declarations  and  introduce  them 
against  him,  without  assurance  that  those  w*ho  g^ve  them 
do  not  think  as  he  does,  and  tlien  adjudge  that  he  is  inaxn- 
])ctent  to  testify,  although  you  believe  he  will  tell  the  truth, 
and  would  confide  in  him  as  soon  as  iq  any  man."** 

Moreover,  is  not  such  evidence  irrelevant?  What  is  the 
question  at  issue?  It  is  whether  the  proposed  w*itness  now, 
at  this  moment,  believes  in  the  existence  of  a  God  wKo  will 
punish  him  if  he  violates  his  oath.  Whether,  should  he  bs 
admitted  now  as  a  witness,  he  could  feel  the  influence  of  the 
religious  sanction.  The  question  is  not  whether  he  made 
impious  and  blasphemous  remarks  at  some  time  in  the  past, 
m»r  whether  in  fact  he  was  at  one  time  a  pronounced  atheist. 
The  inquiry  nnist  be  confined  to  the  present  state  of  his 
mind.  It  may  l)e  said  that  the  fact  that  the  person  under 
examination  was  an  avowed  atheist  a  year  or  two  ago  is 
evidence  that  he  is  now.  This  argument  at  first  thought 
appeals  to  one's  reason,  but  its  soimdness  is  questionable. 
It  dcinrnds  ujKm  the  assumption  of  consistency.  *'With  con- 
sistency a  gi  eat  soul  has  simply  nothing  to  do.  •  .  .  Speak 
what  you  think  now  in  hard  words  and  to-morrow  speak 
what  to-morrow  thinks  in  hard  words  again,  though  it  coo- 
tradict  everything  you  said  to-<lay."**  Even  if  the  previous 
declarations  were  made  only  a  short  time  before  the  trial," 
this  would  prove  nothing.  There  is  no  reason  why  one's 
liclicf  may  not  lie  changed  in  the  twinkling  of  an  eye  by  the 
obser\'ation  of  some  fact  never  before  notical  or  perhaps  by 

*•  Wright,  345.  **  Emerson,  Essay,  on  Self- Reliance 

"  In  Brock  v.  MUHgan,  supra,  the  witness's  declarations  wcm  na* 
three  years  before.    In  Blair  v.  Seavcr,  26  Pa  274»  two  years  before,  dc 
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giving  serious  thought  to  the  matter  for  the  first  time,  as 
seemed  to  Ijc  the  case  in  State  v.  Toitj^tscitd.^^ 

Whether  the  testimony  of  other  persons  as  to  what  the 
proposed  witness  has  said  in  the  past  be  relevant  or  not,  it 
is  a  very  low  grade  of  evidence  indeed  and  cannot  stand 
against  the  positive  declarations  of  the  witness  himself, 
which  constitute  after  all  th«*  only  direct  evidence  of  the 
state  of  his  mind  that  it  is  possible  to  get.  It  has,  therefore^ 
come  to  be  recognized  that  the  proper  way  to  ascertain 
the  witness's  belief  is  to  interrogate  him  on  his  voir  dire.  If 
he  avow  his  unbelief,  he  is  to  be  excluded;  if  he  deny  it,  he 
must  be  admitted  even  though  there  may  be  extrinsic  evi- 
dence tending  to  sliow  unbelief  in  the  past.  There  is  not 
entire  unanimity  on  this  point,  but  the  great  weight  of 
authority  is  in  favor  of  the  law  as  stated.  The  English 
cases  all  say  interrogation  of  the  witness  is  the  only  proper 
way  to  find  out  his  belief.^'  Tlie  English  text-writers  also 
take  the  same  view,*^  and  one  Phillips,**  says  that  the  only 
way  is  to  ascertain  it  from  the  witness  himself.  On  the 
other  hand,  some  of  the  American  cases  have  fallen  into 
the  error  of  deciding  that  the  fact  is  to  be  proven  by  extrinsic 
evidence  only,  and  that  the  pro]X)scd  witness  will  not  be 
allowed  to  contradict  or  explain  his  previous  declarations.*^ 
The  absurdity  of  this  view  is  apparent  when  we  consider 
that  the  statement  now  made  by  the  witness  that  he  believes^ 
is  no  contradiction  of  the  testimony  of  the  other  witnesses. 
He  may  not  deny  that  he  made  tlie  statements  attributed 

"j»  Harr.  543.  The  court  here  however,  refused  to  consider  the 
witness's  sutements  at  all,  apparently  asstnning  that  the  testhnonj  of 
other  witnesses  who  had  heard  loose  declarations  of  his  in  the  iiut^ 
conclusively  proved  that  he  did  not  helieve.  no  matter  how  niucli  he 
might  protest  that  he  did. 

""The  Queen's  Case,  2  B.  &  B.  284;  King  v.  Taylor,  Pcakc  II ;  King 
V.  White,  1  Leach  C  L.  430;  King  v.  Serra,  2  C  &  K.  56;  Maden  w. 
Catanach,  7  H.  &  N.  360 

•*  I  Stark  on  Ev.  93;  Gresley's  Eq.  Ev.  ^32,  n.  (r) ;  Bentham  on  Ev^ 
p.  127  ci  seq.;  Best  on  Ev.,  Sec  161.  "  Page  20. 

'^  State  V.  Townsend,  2  Harr.  543;  Curtis  v.  Strong,  4  Day,  51 ;  Jack" 
son  y.  Cridley,  18  Johns,  98;  Broek  v.  Afilligan,  10  Ohio,  126;  Com.  v. 
Smith,  2  Gray,  516;  Smith  v.  Coftin,  6  Shep.  157;  Odett  v.  Hopper,  5 
I^leisk,  88;  Searcy  v.  Mitter,  57  Iowa,  621;  Com,  v.  IVyman,  Thachcr 
C.  C  432;  Com.  V.  Bnrke,  16  Gray,  33. 
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to  htm,  all  that  he  denies  is  that  a  doubtful  presumption 
that  he  at  some  former  time  disbelieved  cannot  affect  Iris 
testimony  now  because  it  no  longer  exists.  Therefore  re- 
duced to  its  lowest  terms  all  that  the  witness  denies  in  aver- 
ring his  belief,  is  the  presumption  that  another  presump- 
tion still  exists.'* 

Later  American  cases,  however,  evidently  realizing  the 
incongruity  of  refusing  to  hear  the  witness  as  to  a  p<niit 
neither  affirmed  nor  denied,  have  very  generally  allowed  the 
suspected  unbelie^^er  tobe  heard."  Black,  C  J.,  in  McFadden 

^This  erroneous  view  ean  be  traced  to  a  misconception  of  a  note 
to  the  third  voliime  of  Giristian's  Blackstone.  Grecnleaf  in  his  book 
on  Evidence  (section  370)  says  the  witness  is  not  to  be  tnterrogated, 
citing  the  note  in  question.  This  note  has  a  different  meaning  from  tbe 
one  accredited  to  it.  The  note  says,  "But  I  have  since  heard  a  learned 
judge  declare  at  nisi  prius  that  the  judges  had  resolved  not  to  permit 
adult  witnesses  to  be  interrogated  respecting  their  belief  of  the  Deity 
and  a  future  state.  It  is  probably  more  conducive  to  the  course  of 
justice  that  this  should  be  presumed  till  the  contrary  is  proved.**  The 
true  meaning  of  this  note  is  not  that  no  adult  witness  may  be  permitted 
to  state  his  belief,  but  merely  that  he  ought  not  to  be  interrogated  ttntil 
the  presumption  of  his  belief  has  been  overcome  by  extrinsic  evidence: 
That  is.  as  Grcenleaf  remarks  immediately  after,  a  witness  ought  not 
to  be  scandalized  by  being  asked  such  questions  in  the  absence  of  any 
evidence  tending  to  impeach  his  religious  com*ictions.  3  Qiristian's 
Bl.  369  (Eng.  ed). 

Grecnleaf  further  says  that  one  is  not  questioned  before  he  is  sworn 
for  the  purpose  of  hearing  his  testimony  as  to  facts,  btit  merely  for  the 
purpose  of  ascertaining  his  capacity  to  understand  and  relate,  etc.  This 
is  inconsistent  with  the  next  section,  371,  where  he  says  each  witness 
is  to  1)e  sworn  in  the  manner  "wh«ch  he  shall  declare  to  be  binding  on 
his  conscience,**  and  that  the  proper  time  to  make  this  inquiry  is  before 
he  is  sworn. 

This  view  of  Grcenleaf  has,  however,  been  adopted  by  some  American 
text  writers  (see  Headley  on  the  Competency  of  Witnesses,  p.  23).  and 
i<  the  foundation  of  the  decisions  referred  ta 

*•  C.  .U.  T.  R.  R.  Co,  V.  RuckafclliW,  17  111.  541 :  Clinton  v.  State. 
33  Ohio  St.  27:  ,1nid,  V.  Amiin/:,  53  Md.  192;  ao  Amer.  Law  Review, 
95:  Hagan  v.  Carr,  Phih.  Co.,  Pa.,  C  P.  2R4.  D.  T.  1898  (unreported 
ca<c)  ;  Quinn  v.  Crotccll,  4  \Vhart.  334;  Jones  v.  Harris,  I  Strobh,  160; 
Pt-mutt  V.  State,  1  Swan,  411;  Jlarrdl  v.  State,  I  Head.  125;  U,  S.  v. 
\\'hiti\  5  Cranch  C  C.  38:  l\  S,  v.  Kennedy,  3  Mcl-ean,  175;  Thurstem 
V.  Whitney,  2  Cush.  104 ;  The  Mcrrimac,  i  Ben.  49a  The  repetitkwi  of 
authorities  in  detail  is  unnecessary,  as  the  most  common  way  of  ascer- 
taining the  tx*lief  is,  as  is  well  known,  by  interrogating  the  witness 
himself.    See  cases  cited  supra. 
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V.  Com,^  says :  "When  a  witness  is  objected  to  for  defect  of 
religious  belief,  the  rule  is  to  let  him  speak  for  himself,  and 
if  he  professes  faith  enough  to  give  a  religious  sanction  to 
his  oath,  his  testimony  is  taken/*  awl  in  Cubbison  v.  3/c- 
Crcary,^  Sergeant,  J.,  commented  unfavorably  upon  the 
nilc  in  Connecticut  and  New  York  to  the  effect  that  the 
witness  himself  could  not  be  heard. 

Inasmuch  as  the  only  feasible  way  of  ascertaining  one's 
religious  principles  is  through  his  own  declarations^  the 
absurdity  and  uselessness  of  the  rule  excluding  atheists  and 
unbelievers  becomes  clearly  apparent.  WHiat  is  the  purpose 
of  the  exclusion?  Not  to  punish  a  man  for  an  impious 
avowal, — not  for  impudently  asserting  that  there  is  no  God. 
We  do  not  exclude  him  because  he  is  an  atheist,  but  because 
we  assume  he  will  not  si)eak  the  truth ;  because  we  think  not 
having  the  religious  sanction,  he  will  not  feel  bound  to  keep 
faith  with  the  court.  But  since  we  must  dqxmd  upon  hit 
own  candor  to  enable  us  to  exclude  him  on  this  ground^ 
therefore  we  deny  him  the  right  to  testify,  because  we  be- 
lieve him  when  he  says  he  is  an  atheist. 

Bentham  in  his  own  forceful,  half-humorous  style  thus 
puts  it,  "Next  let  the  answer  be.  Yes,  I  am  an  atheist.  Then, 
indeed,  the  man  must  be  an  atheist;  at  any  rate  he  must  be 
taken  for  an  atheist.  But  shall  this  answer  be  regarded 
as  a  piece  of  evidence  warranting  the  exclusion?  No,  surely» 
antl  for  this  reason :  The  answer  is  either  false  or  true.  If 
false,  the  supposed  cause  of  the  exclusion  fails  in  point  of 
fact.  He  is  not  an  atheist ;  he  cannot,  therefore,  with  pro- 
priety be  excluded  on  the  ground  of  atheism.  If  the  answer 
be  true,  the  cause  of  exclusion  falls  to  the  ground ;  the  pre- 
sumption of  mendacity,  the  presumption  grounded  on  the 
atheism  is  proved  to  be  erroneous.** 

It  re<|uires  a  man  of  more  than  usual  frankness  and 
regard  for  the  truth  to  avow  such  sentiments  upon  such  an 
occasion.  If  he  does  avow  them  the  consequences  arc  severe. 
He  subjects  himself  certainly  to  criticism,  if  not  to  infamy,  as 
was  once  thought;  he  makes  it  impossible  for  himself  to  be 
a  witness,  in  a  case  in  which  perhaps  he  desires  to  testify — 

-23  Pa.  12.  ^2W.  «rS.  262. 

•"  Bcntliam's  Judicial  Evidence,  Vol.  V,  p.  129. 
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possibly  lie  may  be  an  exi)ert  who  dcpcmls  upon  his  right 
to  testify  for  his  living.  The  presumption  therefore  of 
mendacity  is  not  only  completely  destroyed,  but  is  sup- 
I)lanted  by  another,  the  strongest  kind  of  presumption  that 
the  witness  will  adhere  strictly  to  the  truth.  He  may  indeed 
be  lacking  the  religious  sanction,  but  he  has  shown  that  the 
other  inducements  to  truth-telling  are  present  in  him  to  an 
extraordinary  degree.  How  palijably  inconsistent  to  exclude 
such  a  man  and  to  admit  an  abandoned  criminal  who  de- 
clares, whether  tfue  or  false,  that  he  believes  in  a  God  I 

But  the. rule  fails  to  do  what  it  purports  to  do,  viz:  ex- 
clude l>elievers.  Whom  does  it  exclude?  Some  believers, 
j'es.  Those  who  are  incredible,  no.  Those  unbelievers  who 
declare  they  believe  are  admitted,  while  those  who  declare 
their  real  sentiments  are  excluded.  In  short,  the  abandoned 
lying  atheist  is  a  good  witness,  but  a  conscientious,  frank 
one,  never !  Let  us  assume  that  the  common  law  presump- 
tion is  a  true  one,  viz:  that  the  atheist  will  never  tell  the 
truth,  Init  goes  about  seeking  to  deceive  all  persons  on  all 
occasions.  Supix>se  such  an  one  is  interrogated  on  his  voir 
dire.  How  easy  to  say  he  Ixjlieves,  thus  escaping  all  the 
infamy  of  an  impious  avowal  and  rendering  himself  com- 
I)etent  to  im|)ose  his  lying  evidence  upon  court  and  jury! 
The  supposed  security,  therefore,  in  fact  does  not  exist. 

The  next  (juestion  which  it  is  proposed  to  discuss  is  as 
to  the  propriety  of  hearing  evidence  concerning  one's  re- 
ligious lx:lief  for  the  puqxise  c)f  affecting  his  credibility 
as  a  witness.  The  common  law  rule,  as  laid  down  by 
Chief  Justice  Willes  in  Omychxmd  v.  Barkcr^^  is  that  evi- 
dence may  l)e  introduce*!  to  show  that  the  witness  is  not  a 
Christian  Un  the  pur|K>se  of  attacking  his  credibility.  He 
says:  "Before  I  conclude  this  head  I  must  l)eg  leave  again 
to  take  iKiticc  of  what  is  said  by  I-ord  Hale,  that  it  must 
Ih!  left  to  the  jury  what  credit  must  lie  given  to  these  infidel 
witnesses:  For  I  do  not  think  that  the  same  credit  ought  to 
be  given  cither  by  a  court  or  a  jury  to  an  infidel  witness  as 
to  a  Christian,  who  is  uniler  much  stronger  obligations  to 
swear  nothing  but  the  truth.  The  distinction  between  the 
com|Krtency  and  cretlit  of  a  witness  is  a  known  distinction 

"  Willes.  at  p.  ssa 
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and  many  witnesses  are  adniittcd  as  com|)etent  to  whose 
credit  objections  may  be  afterwards  made.  Tlie  rule  of 
evidence  is  that  the  best  evidence  must  be  given  that  the 
nature  of  the  thing  will  admit.  The  best  evidence  which 
can  be  expected  or  required  according  to  the  nature  of  the 
case  must  be  received,  but  if  better  evidence  be  offered,  on 
the  other  side,  the  other  evidence,  though  admitted,  may 
happen  to  be  of  no  weight  at  all.  To  explain  what  I  mean, 
suppose  an  examined  copy  of  a  record  (as  it  certainly  may) 
be  given  in  evidence;  if  the  other  side  afterwards  produce 
the  record  itself,  and  it  appears  to  be  different  from  the  copy, 
the  authority  of  the  copy  is  at  an  end 

"'To  come  nearer  to  the  present  case ;  supposing  an  infidd 
who  belie\'es  in  a  God  and  that  He  will  reward  and  punish 
him  in  this  world,  but  does  not  believe  in  a  future  state,  be 
examined  on  his  oath  (as  I  think  he  may),  and  on  the  other 
side  to  contradict  him  a  Christian  is  examined,  who  believes 
a  future  state  and  that  he  shall  be  punished  in  the  next  world 
as  well  as  in  this,  if  he  does  not  swear  the  truth,  I  think 
that  the  same  credit  ought  not  to  be  given  to  an  infidel  as  to 
a  Oiristian,  because  he  is  plainly  not  under  so  strong  an 
obligation/' 

It  is  startling,  to  say  the  least,  to  think  that  at  this  day 
evidence  can  be  introduced  to  show  that  a  witness  is  a  Jew  or 
a  Mohammc<Ian  or  a  Buddhist,  for  the  purpose  of  lessening 
his  cretlibility,  but  the  law  has  not  lx:en  changed  since  Omy- 
chund  V.  Barker,  except  partially  in  America.  The  reason 
it  has  not  lieen  is  probably  due  to  the  fact  that  such  evidence 
is  rarely  introduced,  almost  never  has  it  been  in  America, 
except  in  a  few  cases  to  impeach  the  evidence  of  Qiinese 
witnesses.**** 

In  ordinary  cases  it  would  probably  prejudice  the  jury 
against  the  side  of  the  party  offering  it,  miKh  more  than  it 
would  incline  them  against  the  testimony  of  the  "infidel." 

**  Sec  People  V.  Chin  Moek  Sow,  51  Cil  597,  wlicrc  the  cooft  allowed 
evidence  to  he  introduced  as  to  the  Chinese  idea  about  transmigratioa 
of  souU.  The  real  imrpose  was  probahly  to  impress  the  jury  with  the 
ahsitrdity  of  such  ideas  and  thus  raise  a  doubt  as  to  the  intelligence  of 
the  witness.  In  this  particular  case,  however,  the  counsel  failed  to  con- 
ncit  the  witness  with  the  belief  in  question. 
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The  production  of  evidence  to  show  unbelief  or  atheism, 
however,  is  not  at  all  uncommon  and  it  may  be  done  for  the 
purpose  of  attackiug  the  credihility  of  the  witness  in  Eng- 
land*' and  in  nearly  all  the  states  and  territories  in  America. 
In  fifteen  express  statutes  allow  the  credibility  to  be  thus 
attacked**  and  in  all  the  remaining  ones,  with  four  excep- 
tions, there  is  no  provision  on  the  point,  hence  the  common 
law  rule  prevails.*^ 

The  objections  to  allowing  inquiry  into  religious  belief 
for  the  purpose  of  attacking  the  credibility  of  a  witness  arc 
much  the  same  as  those  which  have  been  discussed  in  opposi- 
tion to  the  rule  making  religious  belief  a  test  of  competency. 

The  great  and  fundamental  objection  is  that  the  proof  of 
the  fact  itself  depends  upon  the  frankness  of  the  person 
under  examination,  at  a  time  and  under  ciraimstances  which 

"  The  Oaths  Act.  sui»ra,  docs  not  touch  the  question  of  the  admissioa 
of  evidence  of  religions  belief  for  the  purpose  of  questioning  the  credi- 
bility of  the  witness,  hence  the  rule  is  left  as  at  common  law. 

''Viz:  in  Arizona,  Califoknia,  Coi/>rado,  Connecticut,  Gcorcia, 
Idaho,  Indiana,  Maine.  Massaciiusetts,  Minnesota,  Montana^ 
Nevada,  New  >fF.\iro,  Tennessee  and  Utah.    See  appendix. 

''The  four  ire  .^LASKA.  Klntickv,  Orecon  and  Vekmokt,  whose 
constitutions  forbid  inciuiry  into  the  religious  beh'ef  of  the  witness.  See 
appendix.  As  to  the  rule  in  the  remaining  states,  see  Humuom  ▼• 
HuHSconi,  17  Mas!i.  iR|:  Atwood  v.  IFctton,  7  Corni.  69;  People  ▼. 
McGarrcn,  17  Wend.  46; ;  People  v.  Matteson,  2  Cowen,  433  (note) ; 
Cubbison  v.  MeCreary,  2  W.  &  S.  262;  Blair  v.  Seaver,  26  P^  274; 
Searcy  v.  Miller,  57  Iowa,  613 ;  Dedric  v.  Hopson,  62  Iowa.  56(2 ;  Wildrr 
V.  Pcabody,  21  Hun.  376;  (/,  S,  y.  Kennedy,  3  McLean,  175;  J  ones  ▼• 
Harris,  I  Strobh,  l6a 

In  four  states  however,  viz:  Colorado.  Michigan,  Oregon  and  Wash- 
ington (see  appendix)  it  is  forbidden  to  question  the  witness  ooo- 
cerning  hi<  U'licf.  so  that  if  evidence  be  intrrHhiced  to  affect  his  credi- 
bility, it  must  lie  of  an  extrinsic  nature.  The  same  result  has  tNres 
reached  in  Kansas,  where  it  has  been  decided  that  the  constitutional 
provision  abolishing  religious  U^lief  as  a  test  of  the  competency  of  a 
witness  prevents  him  from  being  c|Ui'>tioncd  a1)Out  the  subject.  Dick- 
inson  v.  Heal,  62  Pac.  724.  I"  Kentucky  it  has  Iwri-n  decided  that  coo- 
stitiitinnal  provisinns  that  one*s  civil  rights  shall  not  lie  aiTected  by  hts 
religious  U'lief.  prevent  inquiry  into  the  subject  for  the  purpose  of  affect- 
ing one's  credibility  a«  a  witness,  atheists  and  believers  U^ing  declared 
to  lie  an  absolute  equality.  Bush  v.  Com.,  So  Ky.  244.  This  was  also 
the  lule  in  Massachusetts  {Com.  v.  Buzzell,  16  Pick.  153).  until  a  later 
statute  ahered  the  law.    See  appendix. 
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most  Strongly  tempt  a  man  to  deceive.  As  has  already  been 
pointed  out»  the  only  true  way  to  show  the  state  of  one's 
mind,  and  the  way  it  is  done  in  practically  all  cases  where  a 
witness  is  impeached  on  this  ground  is  to  examine  him.  If 
he  avow  unbelief  or  a  belief  different  from  the  common  one 
of  the  country,  it  must  necessarily  expose  him  to  conse- 
quences which  he  would  much  prefer  to  avoid.  Thereforti 
if  he  has  so  high  a  sense  of  personal  honor  that  he  will  not 
deceive  even  to  save  himself  much  annoyance,  to  put  H 
mildly,  this  instead  of  casting  a  shadow  of  distrust  over  his 
tc«*imony  should  be  the  best  possiMe  proof  that  it  is  to  be 
given  full  credit 

It  should  again  be  recalled  that  there  are  many  influences 
which  in  the  mind  of  any  ordinary  man  tend  toward  truth- 
telling — the  sanction  resulting  from  a  religious  belief  is  but 
one  of  these — ^and  in  the  mind  of  the  average  witness  it  is 
a  question  whether  it  is  of  much,  if  any,  practical  force. 
The  prospect  of  temporal  punishment  on  the  one  hand,  or  of 
possible  pecuniary  gain  on  the  other,  are  of  far  more  im- 
portance in  the  minds  of  many,  perhaps  a  majority  of  per- 
sons who  testify  upon  the  stand,  than  a  vague  shadowy  fear 
of  some  punishment  in  the  dim  future,  the  character  of  which 
is  not  knoAvn  to  any  person  upon  the  earth. 

Besides  there  is  always  the  saving  thought  that  one  may 
repent  before  he  is  called  to  account  for  the  deeds  done  in 
the  body  and  thus  may  escape  punishment  altogether.  Be 
this  as  it  may,  it  is  surely  incongruous  to  urge  the  fact  that 
a  witness  has  acknowledged  himself  to  be  an  unbeliever,  as  a 
blow  to  his  crediWIity,  while  the  lying,  deceitful  believer 
escapes  wholly  such  imputation. 

Then  it  is  clearly  foreign  to  the  spirit  of  our  American 
institutions  to  permit  such  sacred  subjects  to  be  probed  by 
perhaps  unbelieving  and  scoffing  lawyers.  The  relations 
which  exist  between  man  and  his  God  ought  to  be  forever 
secure  from  pr>'ing  inquisition.  One*s  belief  or  unbelief^ 
which  are  not  matters  of  will  or  motive,  ought  to  have  no 
connection  with  or  effect  upon  any  civil  right  or  capacity 
whatsoever.  The  existence  of  the  common  law  rule  is  a 
survival  of  the  intolerance  of  the  time  of  Lord  Coke,  for  it 
is  based  upon  the  assumption  that  Christians  only  are  to  be 
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nilly  trustc<l  to  follow  the  <lictates  of  honor;  and  that  non- 
Christians  and  unI)cHcvcrs  arc  i)crpctua11y  umlcr  the  ton  of 
suspicion  for  the  opinions  which  they  hold  and  jierhaps  can- 
not change.  It  sliould  l)e  al>oIished  hy  statutory  or  consti- 
tutional provisions  i>ernianently  prohibiting  any  inquiry  into 
one's  religious  I>elief  upon  any  pretence  whatever  and  estab- 
lishing at  last  entire  freedom  of  conscience. 

Irrespective,  liowever.  of  the  rules  concerning  the  admis- 
sion or  exclusion  of  atheists  the  oath  is  still  required  of  most 
witnesses  in  modern  judicial  proceedings.  Having  grown 
up  with  the  common  law,  as  we  have  seen,  it  still  seems 
firmly  init)edded  in  our  legal  procedure.  Whether  it  is  a 
living  plant  or  one  from  which  life  has  long  since  departed. 
.so  that  it  may  l3e  safely  rooted  up  and  thrown  uix>n  the  rub- 
bish heap  of  old  and  useless  customs,  is  the  last  topic  which 
will  l)e  discussed  in  these  pages.  It  is  neccssarj'  to  know 
first  whether  the  essential  idea  which  lies  at  the  bottom  of 
the  institution  is  the  same  as  the  one  which  existed  in  its 
early  stages.  The  entire  usefulness  of  the  oath  as  a  guaran- 
tee of  truth  dei)ended,  as  we  have  seen,  ujwn  a  belief  of  tlie 
witness,  that  by  reason  of  the  ceremony,  divine  vengeance 
is  stirrc<l  up  against  him,  provided  he  tells  a  falsehood. 
This  was  fully  recognized  by  lx)tli  civil  and  common  law. 
and  is  as  true  to-<lay  as  it  ever  was.  Puflfendorf  defines  an 
oath  to  be  a  religious  asseveration,  by  which  we  either 
renounce  the  mercy  or  imprecate  the  vengeance  of  heaven, 
if  we  speak  not  the  truth,  and  says,**  "The  .scope  and  mean- 
ing of  oaths  is  .  .  .  that  i)crsons  might  l)e  more  firmly 
engaged  to  tell  the  truth  ...  by  the  just  awe  and  dread 
of  the  Divinity  .  .  .  whose  wrath  they  thus  knowingly 
invite  ujion  their  heads  if  they  knowingly  deceive.'*** 
Phillips  says.  *'.\  witness  in  taking  an  oath,  must  be  under- 
stood to  make  a  formal  and  solemn  ap])eal  to  the  Supreme 
1  »cing  for  the  truth  of  the  evidence  which  he  is  alMnit  to  give, 
and  further,  to  imprecate  the  <livine  vengeance  on  his  head 

-P.  334. 

••Gn»tiiis,  TJIkt  IT.  Cnp.  XIII.  Sec.  X,  says  similarly,  "Forma  juris- 
iuramii  verbis  diffcrt.  re  convenit.  Htinc  enim  sensum  habcrr  debet,  ot 
Deus  invocatur.  quae  duo  in  idem  recidunt/*  See  also  definhioii  of 
Fleta  and  Britton.  su^r^. 
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if  what  he  say  shall  lie  false."'*  There  is  no  doubt  tliat  this 
is  the  true  an<l  essential  cf>ninion  law  meaning  of  an  oath. 
In  Rex  V.  IVhitc,^^  the  court  said:  •'An  oath  is  a  religious 
asseveration,  by  which  a  i^erson  renounces  tlie  mercy  and 
imprecates  the  vengeance  of  Heaven  if  he  do  not  si)eak  the 
truth."  And  in  the  Queen's  casej*  I^rd  Oiief  Justice 
Ablx>tt  said  that  in  taking  the  oath  a  witness  ''has  imprecated 
the  divine  vengeance  upon  his  head  if  what  he  shall  after- 
wards say  is  false."  We  find  substantially  the  same  words 
used  by  Daggett.  J.,  in  Atzcood  v.  IVcltoni'^  "The  oath  is 
an  appeal  to  God  by  the  witness  for  the  truth  of  what  he 
says  and  an  imprecation  of  divine  vengeance  upon  him, 
if  his  testimony  shall  be  false,"  and  in  Arnold  v.  Arnold^^ 
the  court  says,  "An  oath  is  well  defined  to  l^e  a  solemn  invo- 
cation of  the  vengeance  of  the  Deity  if  the  person  sworn  do 
not  regard  the  requisitions  of  the  oath."  Tn  its  essential 
features  therefore  the  oath  is  a  religious  ceremony  which 
is  thought  to  inii>osc  u|X)n  the  swearer  an  ackled  obligation 
to  tell  the  truth,  in  that  if  he  violate  his  oath  he  will  suffer 
divine  punishment  greater  than  that  which  he  would  have 
suffered  had  he  told  an  untruth  when  unswomJ* 

"*  I  Phillips  on  Ev.  16.     "  I  Leach  C  L.  430.     "2  Brcnl.  &  Bing.  265. 

"  7  Conn.  (A,  St  p.  73.    Sec  also  Perry's  Case,  3  Gratt.  at  p.  638. 

~  13  Vt.  at  p.  2f7. 

"  It  has  been  suggested  by  .<(ome  text  writers  that  the  true  purpose  of 
the  oath  is  not  to  imprecate  divine  vengeance  for  false  swearing  or  to 
impose  an  added  obligation  upon  the  witness  to  tell  the  truth,  but  that 
it  is  to  solemnly  remind  him  of  his  existing  obligation  to  God  to  tell 
the  truth  at  all  times.  Thus  Tyler  in  his  book  on  Oaths  says,  at  p.  tl, 
"An  oath  is  an  outward  pledge  given  by  the  juror  (swearer)  that  his 
attestation  or  promise  is  made  under  an  immediate  sense  of  his  respon- 
sibility to  God/'  and  Grccnicaf  adopts  tbiit  sentiment  at  Soc.  328  of 
Vol.  I  of  his  l>ook  on  Evidence.  He  says,  "The  design  of  the  oatK  is 
not  to  call  the  attention  of  God  to  man.  but  the  attention  of  man  to 
God :  not  to  call  on  Him  to  punish  the  evildoer,  but  on  man  to  remember 
that  He  will/*  quoting  Tyler's  definition.  Best  also  says,  at  p.  42,  Sec. 
5R,  "Imprecation  is,  however,  no  part  of  the  essence  of  an  oath."  Almost 
the  exact  language  of  Grccnicaf  is  used  in  a  dictum  by  Asbbum,  J.,  in 
Clinton  v.  State,  33  Ohio  St.,  at  p.  ^%,  He  says:  "The  purpose  of  the 
oath  is  not  to  call  the  attention  of  God  to  the  witness,  but  the  attention 
of  the  witness  to  God ;  not  to  call  upon  Him  to  punish  the  false  swearer, 
but  on  the  witness  to  remember  that  He  will  assuredly  do  so.  By  thus 
laying  hold  of  the  conscience  of  the  witness,  and  appealing  to  his  sense 
of  accountability,  the  law  1>est  insures  the  utterance  of  truth/' 
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Omitting  a!I  reference  to  merely  superstitious  practices 
among  the  ancients,  a  very  material  idea  of  the  functions  of 
the  Deity  was  entertained  by  practically  e\'erybody  at  the 
time  when  the  common  law  was  emerging  from  the  chaos 

■F         I        '  II ■— — — M— ■— — ^—^^l^^^M  I  — — —    I  ■  ■ 

Further  credence  to  this  view  is  lent  by  the  method  sometimes  used 
to  examine  children  as  to  the  extent  of  their  knowledge  of  the  meaninf 
and  obligation  of  an  oath.  In  England  prior  to  the  act  of  1869^  smprm 
(when  unbelievers  were  incompetent),  it  was  necessary  that  an  tnfutt 
should  understand  the  nature  and  obligation  of  an  oath,  else  he  couM 
not  be  sworn.  Best  on  Evidence,  Sec  151,  et  uq.  But  since  the  disa- 
bility arising  from  defect  of  religiotts  bdtef  has  tieen  remorcd*  ir  is 
sufficient  if  the  child  has  enough  intelligence  to  understand  the  moral 
obligation  to  speak  the  truth ;  the  question  of  some  added  punishmcat, 
to  be  invoked  by  an  oath  or  suffered  for  its  violation,  enters  not  into 
the  question.    Ibid:,  Sec.  155,  ri  seq. 

In  America  of  course  the  same  rules  should  follow.  In  those  states 
where  the  incompetency  arising  from  defect  of  religious  belief  yet 
exists,  a  child  should  logically  be  required  to  give  evidence  that  k 
understands  (or  seems  to  understand)  what  is  meant  by  the  oUigatioB 
of  an  oath.  The  courts,  however,  have  in  a  few  cases  departed  fron 
this  rule,  adopting  the  test  of  intelligence  only.  In  Com.  v.  EUcnger^ 
I  Brewst.  352.  a  girl  nine  years  old,  being  questioned  as  to  her  knowledge 
of  an  oath,  replied :  "I  would  be  punished  if  I  told  a  lie  without  takiog 
an  oath.  I  do  not  know  the  difference  between  telling  the  truth  here 
and  elsewhere.  .  .  .  God  would  punish  me  if  I  told  a  lie  ont  of 
court.**  The  child  was  admitted  as  a  witness  by  Brewster,  J.,  although 
it  is  clearly  apparent  from  the  above  answers  that  she  did  not  nndcf^ 
stand  what  was  meant  by  *'oath.**  It  is  very  questionable  whether  this 
decision  be  soimd  law,  as  the  qualification  of  children  as  to  the 
sary  amoimt  of  religious  belief  has  long  been  recognized  to  be  the  1 
as  that  of  aduhs  (1  Greenleaf,  Sec.  367:  State  v.  Doheriy,  2  Overton, 
80:  State  V.  IVashington,  42  L.  R.  A.  553:  State  v.  Belicn,  24  S.  C 
at  p.  188;  Phillips  on  Ev.,  p.  11),  the  only  difference  being  that  in  the 
one  case  the  defect  arises  from  lack  of  understanding  and  in  the  other 
from  lack  of  belief.  In  those  cases  where  dicta  seem  to  lean  the  other 
way.  the  error  proliably  arose  from  the  examination  of  similar  cases 
where  the  test  of  religious  belief  has  been  abolished,  e.  g.,  MeCnW  ▼. 
State,  88  Ala.  147. 

It  is  not  very  clear  exactly  what  the  eminent  authors  quoted  above 
mean  by  their  language.  If  they  mean  that  the  oath  as  customarily 
administered  with  the  woids  ''so  help  me  God'*  does  not  include  an 
express  imprecation  of  divine  punishment,  but  recognize  that  the  cere- 
mony of  the  oath  is  thought  to  impose  an  added  obligation  with  an 
additional  sanction,  then  the  distinction  amounts  to  nothing.  If  there 
is  a  distinct  obligation  derwed  from  the  oath  resting  vpon  the  swearer 
to  speak  truly,  then  it  must  be  that  there  will  be  some  greater  diviae 
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of  loose  and  conflicting  customs.  Thty  bclie\'ed  that  God 
stands  ready  to  answer  human  summons  and  in  an  outward 
manner  to  indicate  the  guilt  or  innocence  of  one  accused  of 
a  crime.    Trial  by  the  orcieal  and  trial  by  battle,  both  so 

punishment  for  a  breach  of  that  added  oUtgation;  hence  whether  he 
expressly  invokes  that  punishment  or  not  if  of  no  consequence  If 
they  mean  what  the  dictum  in  Clinton  v.  State,  supra,  may  be  contlnicd 
to  mean,  viz :  that  the  01th  is  intended  to  impose  no  additional  otlift* 
tion,  hot  merdy  to  remind  the  witness  of  his  existing  obligitioat,  thfy 
are  clearly  in  error. 

The  authorities  are  uniform  (unless  Clinton  t.  State  be  an  exception) 
that  an  oath  imposes  "an  obligation'*  upoti  the  witness.  Indeed  the  very 
phri«e,  '^obligation  of  an  oath,"  imports  such  a  meaning.  If  the  on^ 
purpose  of  the  oath  were  to  call  the  witness*  attention  more  partictt* 
larly  to  an  existing  duty,  there  could  be  no  ^uch  thing  as  the  ''obligation 
of  an  oath."  The  following  cases  all  contain  language  too  ckar  to  be 
misunchfrslood  as  to  the  added  obligation  to  speak  truly,  which  one  Ityt 
ii|M>n  his  soul  by  taking  an  oath :  Blocker  v.  Burncss,  7  Ab.  at  p.  J5S. 
**An  oath  is  a  solemn  adjuration  to  God  to  punish  the  afllant  if  he 
swears  falseTy";  Jackson  v.  Cridley,  18  Johns  at  p.  103,  "It  (tfTe  oath) 
\s  appealing  to  God  to  witness  w*hat  we  say,  and  Invoking  puntshment 
if  what  we  say  be  false**;  Smith  v.  Collin,  18  Me.  157;  Bnsh  v.  Com,, 
9o  Ky.  244;  Shaw  v.  Moore,  4  Jone*  25;  Colter  v.  The  State,  37  Cr. 
Rep.  284:  C.  Jf.  T.  Ry.  Co.  v.  Rockafcllow,  17  111.  at  p.  554:'  Blair  r. 
Scaz'cr,  26  Pa.  274:  Brock  v.  MilUgan,  10  Ohio  St.  at  p.  123;  Searcy  r. 
Miller,  57  Iowa.  613;  note  by  Thacher,  J.,  4  Am.  Jr.  at  p.  81;  Pen/s 
Case.  3  Gratt.  at  p.  638;  Curtiss  v.  Strong.  4  Day,  51;  State  v.  IVash- 
iugtoH,  42  L.  R.  A.  553;  Bell  v.  Bell,  34  N.  B.  Rep.  615. 

>rorcovcr  Grccnleaf  and  Best  both  elsewhere  use  repeatedly  the 
plirasc,  ''obligation  of  an  oath,'*  in  such  a  w*ay  as  to  leave  no  doubt  that 
f  hey  reci>gni«e  the  common-law  idea  as  already  explained.  See  i  Green- 
leaf,  55cc.  368:  "Our  law,  in  common  with  the  law  of  most  civilized 
countries,  requires  the  addttiomtl  security  afforded  by  the  religious  sanc- 
tion implied  in  an  oath,  and  as  a  necessary  consequence  rejects  all  wit- 
nesses who  arc  incapable  of  giving  this  security." 

The  very  form  of  the  oath  is  conclusive  of  the  point.  The  phrase, 
"so  help  me  God."  lias  always  been  interpreted,  a<  we  have  seen,  to 
include  a  prayer  for  the  continued  support  and  protection  of  the  Deity 
for  keeping  the  oath  and  a  voluntary  renouncement  <if  the  same  in  case 
of  its  violation.  This  is  admitted  by  Mr.  F.  S.  Rei^ly  in  an  article  on 
"Judicial  Oaths,"  althoufEh  he  subscribes  to  Tyler's  idea,*jrM/»ra,  that  the 
oath  creates  no  additional  obligation,  and,  therefore,  deprecates  the 
Cf>ntinucd  use  of  the  common  form  of  imprecation,  i  Jur.  Soc'y  Papers, 
P-  435-  ^n  view  of  the  fact  that  the  original  theory  of  the  oath  included 
an  imprecation  of  vengeance,  the  burden  of  showing  that  a  new  idea 
ha*  been  engrafted  upon  the  old  ceremony  is  clearly  upoa  those  who 
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coinnion  in  EnglainI  at  one  lime,  deixrnded  upon  this  belief. 
Men  had  not  "passed  the  stage  at  which  they  look  to  the 
supernatural  for  pn>c)f  ni  tloubtful  facts.  The  means  of 
pro<»f  arc  solemn  ft»rmal  oaihs  and  ordeals  designed  to  elicit 
iiie  judgment  uf  Goil. "••*  The  ordeal  depended  upon  a  belief 
that  God  would  interfere  in  a  particular  case  and  suspend 
natural  laws  for  the  purpose  of  pointing  out  guilt  or  inno- 
cence.^' The  use  of  oaths  both  as  a  mode  of  proof  and  as 
a<lniinistered  to  witnesses,  were  grounded  upon  an  assump- 
tion that  God's  vengeance  would  follow  the  breach  of  them.^ 
Both  the  ordeal  and  the  oath  therefore  are  seen  to  depend 
in  the  last  analysis  upon  precisely  the  same  idea  of  the  inter- 
ference of  God  to  assist  the  procedure  of  the  courts. 

As  there  was  implicit  faith  in  the  result  of  the  trial  by  the 
ordeal»  so  there  was  in  the  efficacy  of  the  oath.  God's  ven- 
geance would  surely  follow  |)erjury,  hence  no  man  would 
dare  to  lie  under  tKith.  Puffendorf  says/*  "But  when 
an  omniscient  and  omnipotent  l^eing  is  called  to  be  both 
a  witness  or  guarantee  and  likewise  an  avenger,  we  there- 
fore presume  uiK)ti  the  truth  of  what  is  delivered,  because 
we  cannot  conceive  any  ])erson  to  be  arrived  at  such  a 
pitch  of  imjiiety,  as  lightly  to  stir  up  the  divine  ven- 
geance against  himself.  And  hence  perjury  appears  to 
be  a  most  monstrous  sin,  inasmuch  as  by  it  the  for- 
sworn wretcl'i  shows  that  he  at  the  same  time  contemns 
the  divine  and  yet  is  afraid  of  human  punishment.''  So 
firmly  fixed  was  this  idea  that  no  false  testimony  would  be 
given  by  a  sworn  witness  that  a  claim  or  defence  might  be 

aflirm  it.  Indeed  if  the  oath  does  not  involve  the  idea  of  an  additional 
Uind,  then  it  is  of  no  use  whatever,  never  was,  and  would  longa^ 
have  been  abandoned.  The  idea  that  it  is  merely  intended  to  remind 
the  witness  of  his  existing  obligations  is  wholly  fallacious.  Those  who 
favor  its  continued  use  do  m>  on  the  ground  that  in  the  minds  of  maiqr 
persons  it  does  furnish  an  additional  bond.    Sec  infra, 

**  I  Poll.  &  Mait.  Hist.  Eng.  Law,  74. 

"See  Higt'low,  Hist,  of  Proc.  in  Eng.  s^2.  Stephen  Hist,  of  Crim. 
Ijiw  in  Kng.,  p.  73,  says :  *'1'bey  were  ap}K*a1s  to  God  to  work  a  miracle 
in  ntti'stntion  of  the  innocence  of  the  accused  person.'*  Bracton,  VoL 
H.  p.  441. 

^Oaihs  were  required  at  every  stage  of  the  procedure.  Sec  varioas 
forms  of  ihem  in  Bigelow's  Hist,  of  Proc.  in  Eng.  249^  ei  seq. 

"  Page  334. 
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proven  merely  by  the  oath  of  a  party  sunported  by  others 
who  swore  that  they  believed  him.**  And  so  sure  were 
tlie  ancient  lawyers  that  God*s  punishment  would  follow 
the  crime  of  perjury,  that  it  was  not  puntslied  by  temporal 
power  at  all ;  this  it  was  thought  would  be  interfering  with 
the  functions  of  the  Deity." 

The  essential  thought  to  l)e  noticed  both  in  the  trials 
mentioned  and  in  use  of  oaths,  was  that  it  was  the  human 
ceremony  which  drew  down  the  attention  and  action  of  the 
Deity.  Where  God  was  invoked  to  point  out  guilt  He  would 
do  so  and  not  otherwise.  He  would  inflict  punishment  for 
perjury  not  because  lying  is  sinful  but  because  He  had  been 
invoked  as  a  witness  to  a  lie.  The  witness  was  not  actuated 
by  fear  of  God's  ptuiishmcnt  for  telling  an  untruth,  but  by 
fear  of  His  vengeance  for  violating  an  oath.  It  was  not  the 
cssaitial  wrong  but  the  ceremony  which  afforde<t  the  se- 
curity. 

The  dawn  of  more  enlightened  thought  has  destroyed 
or  modified  these  superstitious  ideas.  The  belief  that  God 
will  interfere  to  rescue  an  innocent  accused  person  from  a 
physical  predicament  disapi)care<l  long  ago.  The  ideas  as 
to  tlic  efficacy  of  the  oath  also  have  been  very  greatly 
changed.  Tem|x>ral  punishment  for  perjury  was  an  admis- 
sion tliat  there  was  doubt  about  the  perjurer  getting  his 
deserts  from  a  superhuman  power.  The  idea  that  one  will 
not  dare  to  lie  under  oath  is  so  completely  obliterated  that 
one  method  of  impeaching  tlie  creclit  of  a  witness  is  to  bring 
in  otiiers  who  swear  they  would  not  l^elieve  him  on  his  oath, 
a  complete  reversal  of  trial  by  wager  of  law." 

With  the  decline  of  belief  in  the  efficacy  of  the  oath  there 
was  a  corrcs]K)nd]ng  decline  in  the  belief  in  its  necessity. 
At  common  law  some  form  of  swearing  by  which  the  wit- 
ness made  an  appeal  to  God  was  absolutely  imperative.    No 

**In  IV  Bracton,  407,  it  is  <^i(l.  "Likewise  there  is  a  certain  oath 
which  is  tendered  hy  a  party  to  a  party  in  judgment  or  by  a  judge  to  a 
party,  in  which  there  is  no  conviction.  For  it  is  sufficient  for  them  to 
wait  for  the  vengeance  of  God/*  The  procedure  in  trial  by  wager  of 
law  is  set  forth  in  Anonymous,  2  Salk.  681.  See  generally  Pollock  ft 
Maitland*s  Hist,  of  Eng.  Law  and  Thayer  on  Evidence. 

"  2  PoUock  V.  Maithnd,  p.  541,  citing  Brunner  D.  R.  G.  2,  ORi ;  Koval- 
cvsky.  Droit,  coutimier  Ossetien^  p.  324.  "  See  3  Bl.  Com.  341^ 
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one  could  be  pennittcd  to  testify  until  he  had  taken  an  oath 
which  could  Ijc  done  according  to  the  ceremonies  peculiar 
to  his  own  religion.***  When  the  members  of  the  Society  of 
Friends  first  refused  to  be  sworn  there  was  no  thought  of 
admitting  their  testimony  in  courts  of  justice.  What  se- 
curity was  there  that  they  w*ouId  speak  the  truth?  Th^ 
would  neither  kiss  the  book,  nor  raise  tlie  right  hand  and 
invoke  divine  vengeance,  nor  touch  the  toe  of  a  priest,  nor 
hold  the  tail  of  a  cow,  nor  crack  a  saucer,  nor  perform  any 
other  such  ceremony;  it  w*as  quite  clear  that  their  evidence 
could  not  be  heard.  A  mere  solemn  affirmation  that  their 
''yea  sliould  l)e  yea,  and  their  nay,  nay,''  was  as  nothing  in 
comparison  with  the  sanction  afforded  by  these  rites.** 

It  is  a  matter  of  history  that  Friends  and  other  sects 
suffered  i)crsecution  for  many  years  by  reason  of  their  con- 
scientious scruples  against  taking  an  oath  or  in  any  way 
subscribing  to  a  ceremony  which  involved  a  reference  to  the 
Deity,**  and  were  of  course  denied  the  right  to  be  heard  in 
courts  of  justice. 

Finally,  however,  there  came  a  change  of  heart  Perhaps 
the  incongruity  of  receiving  the  evidence  of  a  maidacious 
Hindoo  swinging  the  tail  of  a  cow  in  his  hand,  or  of  a  China- 
man burning  a  joss  stick  or  cracking  a  saucer  and  invariably 
grinm'ng  as  he  did  it,**  and  refusing  to  hear  that  of  the  plain, 
simple,  straightforward  Friend,  finally  forced  itself  upon  the 
prejudiced  minds  of  the  British  legislators.  Hence  in  the 
reign  of  William  and  Mary  we  have  various  acts  of  Parlia- 
ment **for  the  relief  of  the  people  commonly  called  Quakers." 
The  first  one  of  the  kind,  passed  in  1688,  allowed  Friends  to 
substitute  a  declaration  of  fidelity  for  the  oath  of  allegiance, 
beginning  with  these  words,  "I,  A.  B.^  do  sincerely  promise 
and  s(^lcmnly  declare  l^efore  God  and  the  world,"  etc*^ 

••  I  Phil,  on  Ev.  15;  Omychvnd  v.  Barker,  i  Atktn,  21 ;  Lord  Shafts- 
bury  V.  Lord  Digby,  3  Keb.  631 ;  3  Roll.  Abr.  686;  Rex  v.  Sunon,  4  M. 
&  S.  SS2  (note  at  p.  537). 

"•  These  methods  of  swearing  heathen  witnesses  were  all  in  use ;  roost 
of  them  still  are.    See  infra, 

"  It  was  expressly  provided  by  13  and  14  Car.  II,  C  I,  that  •^uaker^* 
refusing  to  take  oaths  should  be  fined  any  sum  not  exceeding  £5. 

'•So  says  T.  C  Anstey.  Esq.,  in  III  Jur.  Soc'y  Papers,  p.  379.  ct  srq, 

•'  I  Wm.  &  Mary,  C  A 
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Eight  years  later,  in  ifn/h  the  idea  that  only  those  who 
had  sw*  »rn  were  fit  to  l)c  l)elieve<l  was  <lefinitely  overthrown 
by  an  act  allowing  "Quakers"  to  testify  on  affirmation  in 
certain  cases,  in  this  wise:  *'I,  A.  B.,  do  declare  in  the 
presence  of  Almighty  God,  the  witness  of  the  truth  of  what 
I  say,"  etc.**  Bentham  says  this  excqUion  in  favor  of 
Quakers  was  made  because  they  of  all  the  people  in  England 
were  recognized  to  be  the  most  truthful.  It  indicated  a 
tremendous  change  in  public  sentiment.  It  was  an  abandon* 
ment  of  all  previous  ideas  on  the  subject  to  allow  any  per- 
son to  give  evidence  without  having  first  called  down  upon 
himself  the  wrath  of  God  if  he  spoke  falsely.  The  members 
of  the  Society  of  Friends  were  not  {^leased  with  the  form 
of  declaration  as  they  objected  to  subscribing  to  any  cere^ 
monial  involving  what  they  believed  to  be  a  profane  and 
impious  reference  to  the  Deity.  Parliament,  therefore,  again 
inter\'ened  for  them  in  1721  and  prescribed  the  form  of 
affirmation  now  in  general  use,  viz :  **!  A.  B.  do  solemnly, 
sincerely  and  truly  declare  and  affinn,"***  etc.  Tliesc  pro- 
visions have  since  been  extended  to  Moravians  and  Separa- 
tists and  those  who  have  once  been  members  of  these  sects, 
and  finally  to  all  fiersons  of  any  denomination  who  statie 
that  they  have  conscientious  scniples  against  swearing.** 
When  the  law  was  changed  so  as  to  admit  atheists  and  un- 
tjelievers  it  was  provided  that  their  testimony  also  should 
be  received  on  affimiation.**    The  same  law  in  all  particulars 

**  7  &  8  Wm.  &  Mary,  C  34-  Made  pcriK-tual  by  1  Geo.,  i  Sut  2, 
Cd.  '•SCco.  I,  Cd. 

••  12  Geo.  II,  C  13;  22  Geo.  II,  C.  46;  9  Geo.  IV,  C  32;  3  &  4  Wm. 
IV,  C  49;  1  &  2  Vict.,  C  77;  6  Sr  7  Vict.,  C  22;  17  .nnd  18  Vict,  C 
125.  Sec.  20:  51  &  52  Vict.,  C.  46;  Brctts  Comm.  on  I^ws  of  Eng.,  Vol. 
II.  p.  833. 

"  17  &  18  Vict.,  C.  125.  Sec.  20;  5!  and  52  Vict.,  C.  4^  It  was  pro- 
vided in  the  latter  act,  "Every  person  upon  o1)jecting  to  being  sworn, 
and  stating,  as  the  ground  of  snch  objection,  either  -that  he  has  no. 
reh'gious  tH'lief  or  that  the  taking  of  an  oath  is  contrary  to  his  religious 
belief,  .<ihal]  be  permitted  to  make  his  solemn  affirmation  instead  of 
taking  an  oath  in  all  places  and  for  all  pur]x>scs  where  an  oath  is  or 
shall  l)c,  required  by  law,  which  affirmation  shall  be  of  the  same  force 
and  efTect  as  if  he  had  taken  the  oath."  There  were  anciently  in  England 
myriads  of  prumi.ssory  oaths,  which  had  to  be  taken  upon  every  con- 
ceivable occasion,  e.  g,,  university  oaths,  custom  house  oaths,  military 
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has  l)een  cxtcndccl  to  Iinlia.^-  and  in  Canada  all  who  have 
conscicntitnis  ^^cniples  may  aflirni,"^ 

When  the  first  settlers  came  to  America  from  England 
they  of  course  brought  with  them  the  English  law  as  to 
oaihs,  atid  unless  that  law  were  changed  by  some  express 
enactment,  it  would  continue  to  bind  them.  The  only  colony 
which  would  be  at  all  likely  to  attempt  an  innovation 
at  a  time  when  oaths  were  required  in  England  on  all  occa- 
sions, was  the  Quaker  province  of  Pennsylvania.  Accord- 
ingly in  the  laws  agrce<l  ui)on  in  England  in  1682,  by  Wil- 
liam Pcnn  and  those  who  had  associated  themselves  with 
him  for  the  puropse  of  founding  the  new  colony,  \vc  find 
one  which  provides  that  testimony  shall  be  given  in  the 
courts  upon  simple  affirmation  without  oath  as  follows :  **AH 
witnesses,  coming  or  called  to  testify  their  knowledge  in  or 
to  any  matter  or  thing  in  court,  or  Ijcfore  any  lawful  author- 
ity within  the  said  province,  shall  there  give  or  deliver  in 
their  evidence  or  testimony,  by  solemnly  promising  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  to  the 
matter  or  thing  in  cptestion.  And  in  case  any  person  so 
called  to  evidence  shall  lie  convicted  of  wilful  falsehood,  such 
person  shall  suffer  and  undergo  such  damage  or  penalty,  as 
the  i)erson  or  perst»ns  against  whom  he  or  she  bore  false 
witness,  did  or  should  undergo;  and  shall  also  make  satis- 
faction to  the  party  wronged,  and  l)e  publicly  exposed  as  a 
false  witness,  never  to  Inr  credited  in  any  court,  or  before 
any  magistrate,  in  the  said  province."** 

This  law  was  far  in  atlvaiKC  of  any  English  law  of  that 
day  and  indeed  of  this  day.  and  was  amscquently  soon  inter- 
fered with  by  the  Englisli  government  and  was  repealed  by 
its  action  in  1693." 

The  act  of  iChjG,  however,  which  extended  to  Quakers  the 

(»afhs.  etc.  Thfir  alisiircliiy  and  iisclfssiu's«;  \va>  rccofvuizcd  early  in  the 
niniticinh  ct-ntnry.  and  a  htvm  many*  in  fact  nearly  all  such  oaths,  have 
lii-cn  alM>Ii>lu*d  except  oaths  of  allegiance  and  some  few  ofTictal  oaths. 
5  &  6  Win.  IV.  C.  (*2:  14  &  15  Vict.,  C.  99;  3«  &  3^  Vict.,  C.  7««:  34  *  35 
Vict..  C  48. 

•^'inilian  Oaihs  .Act."  Anglo-Indian  Codes,  Vol.  11,  appendix,  pi  g.v. 

•"Can.  Ex..  .Act  of  1803,  section  23.  ^  I  Col.  Rcc.  XXXll. 

•*  See  SliarplcNS.  **A  Ilislc»rv  <»f  Quaker  GovemiMcnt  in  Pennsylvania," 
Vol  I,  Chap.  V. 
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pri\ilc-jfc  of  testifyiiijj  on  affirtnation  was  made  applicable 
V*  the  American  coUmies  so  that  inemhcrs  of  that  society* 
except  during  a  shf>rt  period  in  Pennsylvania,  were  never 
subjectc4r  to  persecution  in  America  for  refusing  to  swear. 

At  ilic  time  of  the  Declaration  of  Independence  the  l^yf 
in  England  allowed  only  "Quakers'  to  affirm.  Owing  to 
the  advanced  ideas  on  the  subject  of  religious  liberty  in 
America  we  might  expect  more  latitude  in  their  early  con- 
stitutions. Some  of  them  justified  this  expectation,  but 
fit  hers  did  not.  Lack  of  space  prevents  an  extensive  his- 
torical review,  but  in  brief  the  thirteen  original  colonies 
l^encrally  providetl  for  the  affirmation  of  Quakers;  some 
included  Dunkers  ami  Mennonites,  and  a  few  all  persons 
having  religious  scruples  against  swearing.  Some  liad  no 
express  provision,  but  in  their  absence  the  law  would  stand 
as  it  was  l)cfore  the  Declaration  of  Independence,  i.  e., 
Quakers  only  could  affirm. 

Sentiments  of  liberality  in  .America  have  since  that  time 
^rown  steadily,  the  new  states  being  especially  liberal  on 
such  matters.  Any  person  having  religious  scruples  against 
swearing  may  (as  in  England)  affirm  in  every  state  or 
territory  of  America  except  North  Carolina,**  in  which 
only  Quakers,  Dtinkers  and  Mennonites  are  allowed  such 
privileges.  In  nine  of  these  states  the  affirmation  may  be 
taken  by  any  i>erson  irrespective  of  scruples  against  the 
iiatli.*^  In  the  constitution  of  I<laho  it  is  provided  "Any 
I>erson  who  desires  it  may  at  his  option,  instead  of.  taking 
an  o.'ith,  make  his  solemn  affinnation  or  declaration/'  etc. 
The  jirovisions  of  the  other  states  are  similar.**  AH  which 
.nchiiit  luilxriievers  do  so  upon  affirmation. 

■•  Sec  appendix. 

••  The  ninr  states  arc  Alaiiam a.  Coi.oRAM».  Floripa.  Gbokia,  Ihabo^ 
Montana.  Nevai>a,  Riione  Island.  ITtah  and  West  Vimsinia.  See 
afipcndrx. 

"*  It  has  liccn  decided  that  where  the  act  pruvHlcs  that  the  afiirmation 
tii.iy  Ix-  taken  only  where  the  witiH>5«  >tates  that  he  has  conscientious 
scritple^i  against  swearinK,  this  stafi*ment  must  be  drawn  out  by  the 
r«inrt  or  <»l>jection  to  the  evictence  may  lie  taken,  even  after  verdict 
Kvg.  V.  AftHtrc,  61  Lr  J.  M.  C.  80.  in  which  an  Indian^  student  requested 
the  usher  to  administer  an  affirmation  tmt  did  not  state  why  he 
declined  to  swear.    The  judge  paid  no  attention  to  him.  and  liis  evidence 
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What  IS  the  true  significance  of  this  legislation?  The 
testimony  of  a  verj-  large  class  of  i)cople,  some  of  whom 
are  dex-oitl  of  any  religious  belief,  is  admitted  unsworn. 
Although  some  text  writers  have  said  that  the  affirmation 
is  in  effect  an  oath,**  yet  this  must  be  taken  to  mean  only 
that  those  who  affirm  do  so  under  the  pains  and  penalties 
of  perjury.  There  is  no  appeal  to  God — no  imprecation 
cither  expressly  or  impliedly  of  His  vengeance — merely  a 
solemn  declaration  that  the  witness  will  speak  the  truth. 
Therefore  the  supposed  added  obligation  by  the  religious 
ceremony  is  wholly  lificking.  And  yet  does  any  person  ever 
seek  to  question  this  testimony  because  it  is  unsworn?  On 
the  contrary  no  distinction  is  or  can  be  made  between  that 
which  is  sworn  and  that  which  is  unsworn,  but  is  received 
on  affirmation  only. 

In  Great  Britain  and  her  colonies  and  in  all  the  American 
states  evidence  reccivetl  on  oath  and  that  received  on  affir- 
mntion  (if  given  by  those  having  scruples  against  swearing) 
is  accorded  e(jual  weight.  And  in  nine  American  states 
sworn  cvidciKe  and  affirmation  evidence  (irrespective  of 
"scruples")  is  received  without  question  and  upcm  the 
same  footing.  Practically  the  latter  rule  is  almost  uni- 
versally true,  I.  c,  it  is  customary  for  the  court  crier  to 
administer  the  affirmation  without  any  interference  either 
by  court  or  attorneys  merely  ui>on  a  recjucst  by  tlie  wit- 
ness.**^ 

was  arlniittcd.  For  this  rcison  Hawkins,  J.,  assisted  by  Wills,  Chariest 
Lawrence  and  Wright,  f|tiashed  the  conviction  of  the  defendaint,  against 
whom  the  evidence  in  question  had  hecii  given.  This  rule  woald  prob- 
ably not  apply  where  the  act  does  not  expressly  say  that  the  witness 
nni>t  state  that  he  has  religions  scruples,  but  merely  that  he  roust  have 
them.  It  is  {KThips  a  cpiestion  whether  it  would  be  followed  i» 
America  anyway.  See,  however,  irUliamson  v.  Carrot! ,  i  Har.  217 1 
State  V.  Putnam,  Coxe,  260;  Anon.,  Pennington  930;  Stat**  v.  Harris, 
J  Hal.  361;  C«».rc'  V.  Field,  1  Green.  215,  all  New  Jersey  cases,  whidi 
decide  that  an  indictment  or  deposition  taken  upon  affirmation  mnsl 
set  forth  thnt  the  affiants  are  Quakers  or  have  scruples  against  swearing. 

"•Sec  "Judicial  Oaths,"  by  F.  S.  Reilly,  Esq.,  1  Jur.  Soc'y  PSiper*. 
439:  Woodeson,  star  p.  154. 

"*  I  have  upon  all  occasions  afTirmed  instead  of  taking  the  oath,  and 
aUhinigh  I  luive  made  this  request  many  times,  never  once  have  I  been 
ealle<l  upon  to  state  my  membership  in  the  Society  of  Friends  or  asked 
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All  lawyers,  and  many  who  arc  not,  know  that  when  a 
jury  i»r  any  numl)cr  of  persons  are  to  be  sworn  together,  the 
crier  first  says.  "All  who  swear  put  your  hands  on  the  book/' 
etc..  and  after  the  oalh  has  been  administered,  "All  who 
aflfirra,  come  forward,"  etc.,  or  some  similar  phrases,  no 
fjue<tions  being  asked  and  no  distinction  whatever  being 
made  between  the  two  classes. 

These  facts  clearly  show  tliat,  at  least  from  the  point  of 
view  of  those  to  lie  affected  by  the  evidence,  there  is  no  dis- 
tinction between  the  solemnity  of  the  two  ceremonials* 
What  is  the  conclusion?  That  the  idea  of  an  added  obliga- 
tion imposed  uixni  the  witness  by  an  appeal  to  God  has  van- 
ished— that  no  intelligent  persons  any  longer  believe  that 
Gi>d  stands  ready  in  the  guise  of  a  ^'sheriff's  officer"  as 
Bcntliam  puts  it,  to  devise  and  inflict  a  special  pimishment 
u]K>n  a  man  for  the  violation  of  a  ceremonial. 

But  they  show  more  than  this,  not  only  that  there  is  no' 
belief  in  the  oath  in  its  true  common  law  significance,  but 
that  even  adopting  the  erroneous  ideas  of  Tyler,****  to  the 
efTcct  that  an  oath  can  be  deemed  merely  as  a  reminder  of 
onc*5  existing  obligation  to  God,  it  is  no  longer  thought  to 
l>e  of  the  slightest  importance  whether  .the  witness  swears 
or  affirms.***'    Tliis  is  due  to  two  facts: 

I.  Tliere  is  no  such  reminder  in  the  oath  as  usually  ad- 
ministered. The  common  form  consists :  First,  Of  a  promise 
to  tell  the  truth;  and  second,  of  the  words  ''so  help  you 
God.**  The  whole  is  administered  in  the  monotonous  sing- 
scjiig  voice  so  common  to  court  criers  and  is  usually  abruptly  • 
fo11o\vc<l  by  the  query,  "What's  your  name?"  Instead  of 
being  calculated  to  impress  the  witness  with  any  ideas  of 
Ckxl  and  His  laws,  it  is  merely  a  species  of  profanity.*** 

why  I  preferred  to  afBrm,  and  nearly  always  have  these  requet>t8  been 
niadtr  in  Pennsylvania  courts,  where  theoretically  only  those  stating 
that  they  have  conscientious  scruples  are  at  liberty  to  affirm. 

••»  See  note  supra. 

***  In  point  of  fact  this  is  not  the  main  purpose  of  the  institution  of 
the  <^tth.  hut  it  was  deemed  to  act  as  a  solemn  reminder  as  well  as  to 
impose  an  added  tie.-   See  supra, 

■••  Edward  A.  Thomas,  in  an  article  in  the  North  American  Review 
fc>r  SeptenilKrr.  1882.  says:    ••>f<»twithsianding  the  dignity  of  our  courts 
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2.  The  conviction  of  most  men  that  religious  belief  or 
<Uity  ttj  C«wl.  if  firmly  rootetl  in  one's  nature,  will  govern 
him  on  all  occasions  without  the  a>sistance  of  a  **reminder/' 
and  that  if  he  has  no  sufficient  convictions  of  his  duty  to 
Gotl  in  the  matter  of  truth-telling,  such  convictions  arc  not 
likely  to  he  suddenly  called  into  being  by  the  dreary  song 
of  the  court  criCT. 

It  seems  therefore  that  modem  legislators,  jtidges  and 
attorneys  think  of  the  oath  merely  as  a  form  to  be  gone 
through  with  by  the  witness,  for  the  purpose  of  notifying 
him  that  from  the  moment  he  subscribes  to  it  his  wor<b 
l)ecome  of  great  importance  because  they  are  spoken  upon 
a  judicial  occasion  wlien  the  rights  of  others  depend  upon 
them — that  he  is  expected  to  tell  the  truth  without  equivo- 
cation or  concealment — ^tliat  should  he  fail  to  do  so,  his 
words  will  i)rol3ably  l>e  shown  to  be  false  by  cross-examina- 
tion and  that  in  case  of  detection,  punishment  for  perjury 
awaits  him — ^a  promise  is  also  exacted  from  tlie  witness,  to 
which,  if  he  be  an  honorable  man  and  partiaibrly  if  he  has 

of  justice,  the  cttstomar}'  methods  of  tendering  oaths  are  far  from 
impressive*  and  to  people  possessed  of  great  veneration  are  somewhat 
shocking.  The  person  who  administers  them  is  not  usually  eminent  for 
piety.  To  obtain  the  |X)sition  of  ck*rk,  he  must  rather  have  c\inccd 
political  shrewdness  and  profound  sagacity.  He  is  far  better  acquainted 
with  the  voters  of  the  Kinety-ntnth  Ward  than  with  the  Psalms  of  Davi4 
or  the  Holy  Gospels.  He  hardly  seems  to  be  tlie-  proper  persoo  to 
invoke  the  Supreme  Being  to  aid  .a  faltering  witness,  or  to  denounce  the 
wrath  of  heaven  upon  the  one  who  gives  false  testimony.  Upon  the 
opening  of  a  term  of  court,  one  of  the  first  duties  of  the  clerk  is  to 
swear  the  grand  jtsry.  Directing  the  one  who  has  been  selected  M 
foreman  to  stand  up,  he  hurries  through  with  the  prescribed  form  in  g 
manner  scarcely  intelligible  to  those  even  who  are  familiar  with  it.  The 
rest  of  the  grand  jnr>-  are  then  sworn  m  squads  and  platoons,  withotrt 
having  the  oath  repeated  to  them,  and  at  tlie  close  the  man  of  deanli* 
ness  and  refinement  is  eompetled  to  liow  down  and  kiss  the  same 
ancient  and  greasy  volume,  which  for  ynrs  has  been  used  for  similar 
purposes,  with  his  next  neiglilior,  whose  month  has  never  Imown  a 
tiMith  brush,  whose  lips  -are  dri|»ping  with  tiibocco  juice,  and  whose 
bn-ath  is  retlolent  of  whisky  and  oni<»ns.  Is  it  rrmarkaliie  that  some 
should  p-rfer  to  lie  sworn  with  the  uplifted  hand?  Then  as  each  witiie«t 
tak(«*  the  stand  the  Supreme  fleing  is  again  called  in  by  the  clerk  to 
:issi>t  in  the  judicial  proceetlings  and  to  brace  txp  the  witness  to  do  Im 
4luty.- 
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religious  convictions,  he  will  strictly  adhere.'**  All  this 
the  aflTinnation  accomi»Hshes.  The  query  then  naturally 
arises,  why  retain  the  oath,  a  religious  ceremonial  which 
api)ears  to  have  Ixxome  but  an  idle  form? 

The  ]iroposition  to  alxiltsh  the  use  of  the  oath  altogether 
is  not  a  new  one.  Aside  from  the  influence  of  religious 
people  who  do  not  believe  in  swearing,  many  legal  minds 
Iiave  for  more  tlian  one  hundred  years  conceived  that  this 
ceremony  has  outlived  its  usefulness.'*^  Bentham,  writing 
early  in  the  nineteenth  century,  says  that  it  is  utterly  usdess 
and  that  the  supposed  obligation  which  it  imposes  upon  the 
witness  is  a  myth ;  that  he  heeds  it  not  at  all  in  comparison 
with  the  other  influences  which  affect  him.***  Pothier  thus 
expresses  his  convictions/**  **A  man  of  integrity  docs  not 
reffuire  the  obligation  of  an  oath  to  prevent  his  demanding 
what  is  not  due  him,  or  disputing  the  paj-ment  of  what  he 
owes;  and  a  dishonest  man  is  not  afraid  of  incurring  the 
guilt  of  perjury.  In  the  exercise  of  my  profession  for  more 
than  forty  years,  I  have  often  seen  the  oath  deferred ;  and  I 
liave  not  more  than  twice  known  a  party  restrained  by  the 
sanctity  of  an  oath  from  persisting  in  what  he  had  before 
asserted." 

The  Indian  Law  Commissioners,  in  a  rejwrt  in  1856, 

^  There  arc  no  doubt  many  mcml)cr.s  of  the  above-mentioned  clauct 
who  would  deny  holding  such  an  opinion.  .Ml  that  is  meant  is  thit  the 
existing  legislation  and  customs  point  to  the  universality  of  such  an 
estimate  of  the  oath. 

"*•  The  abolition  of  a  large  numlier  of  oaths  used  on  iton- judicial  occa- 
sions was  accomplished  in  England  a  number  of  years  ago.  Chitty't 
Eng.  Stats.,  Col.  VIII.  title  "Oaths  and  Affirmations/'    See  supra. 

'*Hcntham  on  Ev..  Vol.  I.  Giap.  6.  Bcntham  saj's.  however,  that  if 
the  oath  is  to  lie  u<icd  at  all  it  should  l>c  made  effective,  and  makes 
various  snggotions  tending  to  that  end.  Thus  he  says,  itilrr  alia,  that 
it  would  Ik*  well,  to  emphasize  the  terror  of  religinus  punishment  by 
having  upon  the  wall  of  the  court  room  a  copy,  of  "Raphaers  painting 
of  the  death  of  Ananias  and  Sapphira"  (who  were  killed  by  divine 
punishment  for  false  testimony).  He  also  suggests  that  the  penalty 
for  perjury  Ix:  inscrilied  in  raised  letters  upon  a  tablet  and  placed  before 
the  witness  and  a  graphic  portrayal  of  a  convict  suflfcring  the  usual 
punishment  for  the  same  offence  be  exhibited  to  him,  to  both  of  which 
a  court  officer  shall,  af  the  proper  moment  (presumably  as  he  is  about 
to  tell  a  lie),  call  his  attention  by  a  motion  of  a  wand.  See  i  Bentham 
on  Ev.,  p.  395.  •••  I  Ev.  Poth,  Sec.  831. 
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rccoininciicled  the  entire  abolition  of  oaths  in  Indian  courts, 
hut  their  recomniendatiiui  was  never  acted  iipon.**^ 

Tlionias  Chishohn  Anstey,  Esq.,  in  a  paper  read  before 
the  Juridical  S<K:iety  of  England  in  i868,*®'  says,  "In  com- 
nK)n  with  ninny  persons,  I  entertain  the  opinion  that  the 
abolition  of  all  oaths  whatsiiever,  judicial  or  promissory,  affir- 
mative or  conipiirgatory,  would  be  a  very  wise  and  useful 
measure;  and  my  convictions  on  that  head  have  ripened 
and  strengthened  with  an  experience  of  many  years  spent  in 
various  countries  of  the  Queen's  allegiance."  In  a  pamphlet 
written  shortly  after  the  introduction  of  the  ^'afiinnatioo 
act"  into  the  House  of  Commons,  Mr.  Justice  Mdlor  says, 
"Profoundly  convincetl  by  a  long  judicial  experience  of  the 
general  worthlessness  of  oaths,  especially  in  cases  in  which 
their  falsity  cannot  l)e  tested  by  cross-examination  or  be 
criminally  punished,  I  have  become  an  advocate  for  the 
abolition  of  oaths  as  the  test  of  truth.*** 

Best,  in  a  very  recent  book  on  evidence  (Ed.  of  1902), 
says,  "Would  it  not  be  the  most  desirable  course  .  .  . 
to  substitute  affinuations  for  oaths  in  ever)'  case,  to  print  on 
each  subpa*na  a  statement  of  the  punishment  of  perjury, 
and  to  add  a  rcinrtition  of  such  statement  to  the  affirmation 
which  each  witness  is  about  to  make.''*** 

Sir  Her1)ert  Stqihen,  Bart.,  referring  to  oaths  in  criminal 
cases,  s.iys,  "Some  i)co])le  seem  to  have  a  notion  that  a  state- 
ment made  on  oath  has  an  almost  mechanical  advantage 
in  credibility  over  one  which  is  not  so  made.  I  am  not  sure 
whcthTT  this  iK'Iief  is  foun<Icd  uikhi  the  theory  that  the  moral 
difficulty  of  telling  a  lie  when  you  have  sworn  to  tell  the 
iruih  is  necessarily  awl  invariably  greater  than  the  moral 
difficulty  of  telling  a  lie  when  you  have  not  so  sworn  or 
whether  the  idea  is  that  the  fart  of  being  on  oath  gives  to 
the  matter  deposed  a  sui)ematural  tendency  towards  ac- 
curacy, indci>endently  of  the  deiH»neiit*s  volition.  In  either 
case  I  am  iierfectly  satisfied  that  this  view  is  wholly  and 
absolutely  chimerical.  ...  To  imagine  that  any  prisoner 
who  would  assert  his  innocence  without  oath  would  hesi- 

••^  FirM  Report,  p.  SX-  ***  J  J«r.  Sftc.  P-ipcrs  ^i. 

*"•  Set-  imiiiphlii  "SiiBgcsti«>nR  .is  lo  Oaths,"  by  J.  M. 
'••Rot  on  Ev.  (ill.  of  1902),  p.  15s  N. 
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tatc  tn  swear  it.  appears  to  mc  Ixibyish.  Xo  doubt  there 
have  been  in  the  world's  testimony,  and- are  now,  many 
persons  willing  to  lie,  but  afraid  to  tie  in  some  form  of 
])eculiar  sanctity.  Xo  human  Mng  in  En^and  is  willing  to 
lie  in  a  court  of  justice,  yet  afraid  to  do  so  because  be  has 
kissed  a  book  after  listening  to  a  well-known  formula.  Wit- 
nesses  are  constantly  heard  in  the  criminal  courts  telling 
gross  and  unciuestionable  lies.  They  do  so— *if  at  all — as  a 
rule,  with  the  most  entire  willingness,  and  if  any  caution 
makes  them  hesitate  (which  is  not  often)  it  is  being  re- 
minded, not  that  they  .ire  upon  oath,  but  that  they  are  liable 
to  prosecution  for  perjury/**** 

In  our  own  country  Mr.  Justice  Rcdfield  remarked  in  his 
opinion  in  tlie  case  of  Arnold  v.  Arnold ^^^  decided  in  1841, 
''Almost  all  sohtr  and  especially  religious  men,  have  for 
many  years,  in  ruminating  upon  reforms  in  our  system  of 
jurisprudence,  sincerely  regretted  the  very  unnecessary  fre- 
quency of  oaths :  and  not  a  few  men  of  that  same  class  have 
even  questioned  the  necessity  of  resorting  to  the  sanctity 
of  an  oath,  in  any  department  of  the  civil  administration,'* 

EcUvard  .\.  Thomas,  in  1882,  wrote:  ''In  this  land  of 
freedom  no  particular  religious  faith  is  recognized.  Why 
should  ancient  forms  of  religion  and  of  superstition  be 
insisted  upon?  While  liberal  laws  have  been  enacted  which 
permit  a  person  to  be  affirmed  or  to  swear  in  the  presence 
of  the  ever-living  God,  w*ithout  making  use  of  the  Gospels 
if  he  so  desires,  wliat  benefits  can  accrue  from  maintaining 
a  practice  which  shocks  the  sensibilities  of  one  class  of  the 
commimity  and  excites  the  derision  of  another?  Why 
would  it  not  1)e  sufficient  if  the  laws  provided  ample  penal- 
tics  against  all  who  should  give  false  evidence  upon  the 
witness  stand,  and  that  the  clerk  of  the  court  should  dis- 
tinctly stiite  to  each  witness  at  the  commencement  of  his 
examination  what  those  penalties  were?  Why  not  adopt  a 
nile  which  in  this  enlightened  age  will  permit  all  citizens 
of  this  great  coimtry,  whether  their  beliefs  accord  with  that 
of  Washington  or  of  Penn,  of  Jefferson  or  of  Parker,  to 
give  their  testimony  in  court,  or  to  enter  upon  the  duties  of 
office,  on  the  same  equality  and  under  precisely  similar 

'"  "Prisoners  on  Oalh,"  p.  21.  "■  i j  Vt.  362. 
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forms,  without  enacting  what  may  seem  to  be  a  sacrilege  to 
one  and  a  mummer}'  to  another?""* 

^N.  A,  Rev,  for  Scpt^  18S2.  Other  articles  favoring  the  total  aboli- 
tion of  oaths  are  L.  C  Whiton,  *'Thc  Abolition  of  Oaths,**  29  Albw  L  J. 
344;  J*  H.  Hopkins,  "The  Supernatural  Element  in  the  Oath.**  18  Alb. 
L.  J.  413:  26  Ir.  L.  T.  471- 

Mr.  Edward  Gardner's  paper  before  the  ''National  Association  lor  the 
Promotion  of  Social  Science^  di5cus$ed  in  i  Ir.  L.  T.  (1867).  591;  ^ 
Ir.  L.  T.  425;  Benj.  P.  Moore  in  18  Am.  L.  Rev.  503;  C  A.  Smith,  $ 
Solicitors*  Journal  and  Reporter,  51 ;  "Oaths  in  Courts  of  Justice,"  6 
Law.  Re\-.  265 ;  "Oaths.  Judicial  and  Extra  Judicial,"  l^  R.  H.  Thoru- 
ton  in  I  Inter.  Law  J.  177;  **The  Oath."  V.  Scottish  Law  Rev.  &  Sher. 
Ct.  Rep.  106;  5  Sol.  J.  &  It  52;  J.  L.  H.  in  an  article  '*On  Judicial 
Oaths*'  in  19  Am.  Jurist,  77.  says  (p.  85) :  "The  uselessness  of  oaths 
is  a  matter  of  e\'er>'day  experience.  We  believe  that  we  may  hazard 
the  assertion  that  the  testimony  of  most  members  of  the  profcssioa 
would  be  that  the  oath  offers  a  \-ery  slight  if  any  security  for  vcradty. 
There  is  no  class  of  men  whose  veracity  is  so  much  relied  on  as  te 
Quakers,  who  never  use  the  oath.  The  Anabaptists  in  Holtand  have 
been  suffered  to  testify  for  over  two  hundred  years  without  the  oath 
To  the  Mcnnonites,  a  branch  of  the  Anabaptists,  belong  a  very  large 
share  of  the  wealth,  commerce  and  influence  of  Holland.  The  witnesses 
before  committees  in  both  houses  of  the  British  Parliament  are  exam- 
ined without  oath.  The  peers  of  England  are  ne\-er  required  to  take 
the  oath  in  delivering  their  testimony  in  courts  of  justice.  Oath  evi- 
dence is  tiot  required  in  court-martials.  No  inconvenience  has  ever 
resulted  from  the  disuse  of  the  oath  in  these  cases.  And  there  are  n» 
peculiar  motives  to  veracity,  which  apply  to  these  individtials  and  casci 
which  will  not  apply  to  e\*ery  case  and  every  individtal.  We  any  thea 
say  that  the  testimony  of  experience  b  decided  that  afRrmatioiis  aod 
the  natural  obligations  of  duty  are  sudicicfit.*' 

A  great  deal  of  discussion  about  caths  was  created  in  England  m  lev 
years  ago  by  the  famous  "Bradlaugh  case.**  Chas.  Bradlaugh,  whD 
had  been  elected  to  Parliament,  asked  to  be  affirmed  instead  of  swon 
upon  taking  his  seat,  stating  that  he  had  no  belief  in  God.  The  privi- 
lege was  refused  him,  and  aftemrards  he  presented  himsdf  to  be  swora 
in.  This  also  was  refused  him.  on  the  ground  of  his  agnosticism.  He 
then  took  the  oath  himself  without  its  being  administered,  took  his  sctf 
and  voted,  for  which  he  was  afterwards  punished  by  the  Hooae  of 
Commons.  See  a  review  of  the  case  in  24  Journ.  of  Jur.  32a;  35  A 
349:  69  L.  T.  75:  /^*  323;  19  Ir.  L.  T.  451*  See  also  generally  ftrtkie 
on  "Oaths,**  I3  Jonm.  Jur.  629;  The  Making  of  Oaths,**  31  Ir.  L.  T 
&  Sol.  J.  441 ;  "Parliamentary  Oaths  in  Foreign  Countries,"  aS  Jour. 
Jur.  356;  "Oaths  in  Legal  Procedure.**  4  Am.  Lawyer,  249;  "SweariiK 
Witnesses,**  56  Just  Peace,  83;  "The  Use  of  an  Oath,**  13  C.  L.  J.  4JI: 
18  Am.  L.  Rev.  502:  "Oaths  and  .'\ffirmations.'*  3  Law  Rev.  212:  iS  Ir. 
L.  T.  19B;  17  Ir.  L.T.  7. 
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On  the  Other  hand,  the  Engh'sh  Common  Law  Commis- 
sioners,  in  their  reix)rt  for  1853.*"  said,  ''The  expediency 
of  examination  upon  oath  has  in  recent  times  been  much 
called  in  question.  It  has  been  urged  that  where  the  moral 
and  legal  sanctions  to  speak  the  truth  are  insufficient,  the 
re1i£pous  sanction,  acting  with  a  more  remote  motive,  will 
have  little  or  no  effect:  while  the  reliance  placed  on  the 
efficacy  of  an  oath  tends  to  lull  the  tribunal  which  has  to 
deal  with  the  evidence  into  a  false  security.  To  this,  how- 
ever, it  may  be  answered  that  this  reliance  on  the  oath  results 
from  the  general  experience  of  mankind  of  the  effect  of  the 
religious  sanction  in  this  respect  on  the  minds  of  men.  It 
can.  we  hardly  think,  be  doubted  that  there  is  a  large  dass 
of  persons  who  though  less  alive  than  they  ought  to  be  to  m 
sense  of  moral  duty  or  to  the  fear  of  legal  penalties,  yet 
may  be  deterred  from  falsehood  when  to  these  is  added  the 
dread  of  divine  vengeance.  Moreover,  we  think  it  cannot 
be  doubted  that  the  effect  of  a  transition  from  the  use  of 
judicial  oaths  to  simple  declaration  would,  at  least  at  the 
outset,  by  removing  one  of  the  barriers  to  falshood,  encour- 
age false  testimony  and  tend  materially  to  lessen  the  con- 
fidence of  the  public  in  the  administration  of  justice." 

Before  proceeding  further  it  should  be  observed  that 
should  the  oath  be  abolislied  this  would  in  no  sense  destroy 
the  solemnity  of  the  proceeding.  The  only  change  would  be 
in  administering  on  all  occasions  the  same  ceremonial  which 
is  now  administered  theoretically  in  some  and  practically 
in  all  the  states  at  the  option  of  the  witness.  The  only 
change  would  be  the  omission  in  the  ceremonial  of  alt  refer- 
ence to  the  Deity.  The  argument,  therefore,  in  lavor  of« 
against  the  continued  retention  of  the  oath  must  be  directed 
solely  to  that  one  element,  viz :  the  appeal  to  God  because 
all  other  elements  are  retained  by  the  affirmation. 

What  is  the  argt^ment  in  its  favor?  It  will  be  found  to 
rest  uprm  the  assumption  as  set  forth  above  in  the  rqiort 
of-the  Law  G)mmissioners,  to  the  effect  that  there  is  a  large 
dass  of  persons  who,  through  ignorance  or  superstition^ 
still  believe  that  there  is  some  special  punishment  reserved 
for  those  who  violate  an  oath,  other  than  that  which  would 

*^  Srcond  report,  p,  14. 
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be  suffered  by  one  who  tells  an  untnitli  while  unsworn,  f.  g., 
when  testifying  upon  affinnation.*** 

This  argument  ileiiends  for  it  validity  iiix)n  the  further 
assumption  that  this  class^  if  it  exists,  is  compellable  to  so 
testify  under  oath,  and  hence  can  be  frightened  into  truth- 
telling. 

It  is  very  doubtful  whether  either  assumption  be  true. 
Suppose  we  have  an  individual  who  has  been  called  as  a 
witness  uiK-^n  a  judicial  occasion.  If  he  tells  the  truth,  injury 
will  result  to  him.  He  desires  to  lie.  He  weighs  the  chance 
of  detection  and  punishment  and  decides  to  take  the  risk. 
If  he  is  religious  he  knows  lying  is  sinful,  he  decides  also 
that  he  will  risk  imnishment  by  divine  justice.  Now,  is  it 
proliable  that  he  will  by  virtue  of  having  taken  an  oath 
which  as  usually  administered  is  of  little  or  no  solemnity^ 
relinquish  his  previous  puriKise  and  s^ieak  the  truth?  It  is 
Ixirely  fK)ssible,  although  surely  the  probabilities  are  ex- 
tremely remote. 

*'It  api)ears  diflliailt  at  the  present  day  to  conceive  the 
character  of  a  person  who,  neither  fearing  the  penal  enact- 
ments of  man  against  false  witnesses,  nor  the  deiuinciations 
of  God  ag:iinst  liars ;  a  person  who  would  not  hesitate  to  rob 
his  neighlxir  of  all  his  possessions  by  means  of  false  testi- 
mony, nor  to  send  him  to  the  ]X!nitentiary  or  the  gaDows 
by  the  same  instrumentality;  yet  who,  in  opposition  to  his 
own  interest,  wouhl  Ije  restrained  from  the  commission  of 
all  these  enormities  solely  by  the  sanctity  of  an  oath  and  the 
fear  of  the  additional  punishment  in  the  future  world.    He 


"*  It  is  a  very  cdininon  liaUil  of  witnesses  when  teMifying  to  u^ 
expressions  as  **Riing  on  my  oath,  I  would  not  like  to  say  so  and  to^* 
or  "I  wcitild  not  like  to  sivcar  to  that.**  etc  These  expressions  are 
p<»inted  out  by  the  upholders  of  the  oath  in  eonfirmatton  of  the  asser- 
tion that  it  has  a  deterrent  effeet.  These  expressions,  however,  prove 
nothing  unless  it  can  1)e  demonstrate  u  tliat  the  witness  using  them  is 
deterred  by  the  partieular  element  of  the  ap|K*al  to  God  and  not  by  the 
Cither  elements  present  in  the  oath  It  is  quite  as  reasonable  to  suppose 
that  a  witness  uses  suck  expressions  because,  since  he  is  testifyinp  upon 
a  judicial  occasion  when  the  rights  of  others  are  involved,  and  when 
legal  punishment  is  threatened  for  faNifying.  unusual  care  must  be 
observed.  They  are  very  common  whether  the  witness  be  sworn  or 
affirmed,  and  mean  nothing  except  a  real  or  feigned  desire  to  be  accurate 
upcm  a  judicial  occasion. 
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might  reason  with  himself  that  nian.  unahle  to  prove  his 
^niilt,  would  not  punish  him;  but  that  an  omnisciciit  God 
certainly  would.  Could  not  God  as  readily  perceive  and 
punish  the  sin  of  making  a  false  statement,  by  which  an 
innocent  man  would  Ix;  defrauded,  imprisoned  or  judicially 
murdered?  If  any  man  does  exist  with  the  character  just 
(lescriljed,  he  must  closely  resembFe  that  robber  mentioned  by 
IrA'ing,  who  had  no  scruples  whatever  about  cutting  the 
throats  of  several  of  his  fellow-l)eings  before  breakfast  for 
a  small  sum  of  gold ;  but  was  thrown  into  an  agony  of  re- 
morse when  he  learned  that  he  had  l)een  eating  a  piece  of 
meat  upon  a  fast  day.'^'* 

But  what  about  the  second  assumption?  Can  we  require 
this  man  to  take  the  oath  and  thus  frighten  the  truth  out  of 
him  by  the  fear  of  divine  vengeance?  No  at  all.  He  does 
not  have  to  take  the  oath.  In  nine  states  he  will  express  his 
preference  to  affirm — no  questions  can  be  asked;  it  is  his 
right,  although  the  reason  he  prefers  to  affirm  may  be  that 
he  desires  to  lie,  unsworn.  In  the  remaining  states  and 
territories  and  in  England  he  will  in  all  human  probability 
also  l)c  allowed  to  affirm  without  f]uestion.  But  suppose  he 
is  challenged.  Suppose  he  is  asked,  "Why  do  you  wish  to 
affirm?"  He  replies,  "I  have  conscientious  scniples  against 
swearing."  This  is  a  lie,  liut  he  has  already  made  up  his 
mind  to  lie  when  not  bound  by  the  tie  of  the  oath.  Wliat, 
therefore,  becomes  of  the  security  afforded  by  the  oath? 
Nothing  can  be  clearer  than  that  it  is  utterly  dissipated. 

Two  classes  of  witnesses  are  sworn : 

1.  Tliose  who  have  no  scruples  against  swearing,  but  who 
intend  to  and  do  tell  the  truth. 

2.  Those  who  have  no  scruples  of  any  kind,  either  against 
swearing  or  lying. 

Two  classes  are  likewise  affirmed : 

1.  Those  who  have  conscientious  scruples  against  swear- 
ing, and  who  will  and  do  tell  the  truth. 

2.  Those  who  have  no  scruples  against  lying,  but  who 
declare  they  have  against  swearing.  1)ecause  they  are  afraid 
to  lie  under  oath  (:f  this  class  really  exists). 

It  therefore  Ijccomes  apparent  that  the  only  jicrsons  who 

"*  Mr.  E.  A.  Thomas'  article,  referred  to,  supra. 
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arc  compelled  to  swear  are  conscientious,  upright  persons, 
who  will  not  falsely  allege  scruples  against  swearing.  All 
mendacious  witnesses  are  either  quite  indifferent  as  to 
whether  they  lie  with  or  without  oath,  or  else  by  exercisiiig 
the  right  to  choose,  they  lie  w'ithout  it. 

On  the  other  hand,  it  has  been  suggested  that  very  few, 
if  any,  witnesses  w^ould  think  of  such  a  method  of  escaping 
the  oath.  The  idea  is  that  a  witness  will  not  appreciate  the 
solemnity  of  the  proceeding  in  his  previous  determination  to 
lie.  but  when  actually  confronted  with  the  fact  that  he  has 
taken  an  oath,  he  will  weaken  or  break  down  completely. 
The  ''breaking  down"  in  such  cases  may  be  due  to  one  or  all 
of  various  causes: 

1.  Confusion  under  cross-examination. 

2.  Fear  of  temix>ral  punishment  for  perjiny. 

3.  Fear  of  divine  punishment  for  lying. 

4.  Fear  of  divine  punishment  for  violating  the  ceremooy 
of  the  oath. 

The  first  three  are  ec|ually  present  in  both  oath  and  affirma- 
tion. The  last  is  peculiar  to  the  oath.  Assuming  for  the 
sake  of  argument  that  the  last  element  is  the  "straw  that 
breaks  the  cameVs  back,"  and  proves  the  undoing  of  the 
witness,  the  contention  is  that  the  witness  will  not,  at  least 
in  all  cases,  foresee  this  predicament  in  which  he  will  find 
himself,  and,  therefore,  will  not  adopt  the  simple  expedient 
of  taking  the  affirmation. 

In  the  first  place,  will  the  witness  who  has  determined  to 
perjure  himself  blunder  into  taking  a  ceremony  which  he 
fears  to  violate?  I  douU  this  very  much.  Committing 
perjury  is  not  such  a  light  matter.  If  one  has  determined 
to  take  all  the  risks,  he  would  surely  have  carefully  thought 
out  the  whole  thing  in  his  mind,  and  if,  braving  detectioo 
and  imprisonment,  he  is  afraid  to  lie  after  hearing  the 
crier  say.  **so  help  you  GcxI,'*  surely  he  will  ascertain,  if  he 
does  not  already  know,  that  he  may  avoid  the  oath  by 
affirming.  A  method  which  must  be  less  satisfactory  has 
long  l)een  in  u^e  by  mendacious  w*ttnesses.  •.  e.,  to  kiss  the 
thumb  instead  of  the  book.  However,  it  is  fair  to  assume 
that  on  sc)me  cxrcasions,  there  may  be  witnesses  who  fear 
neither  man's  nor  God's  punishment  for  lying,  who  forget 
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cither  to  kiss  the  thumb  instead  of  the  book  or  to  substitute 
the  affirmation  fcH-  the  oath  and  then  may  be  frightened  into 
disclosing  the  tnith  through  the  reiterated.  "Remember  you 
are  on  vour  oath''  of  counsel,  when  a  similar  reminder,  '*R^ 
member  you  are  on  your  solemn  affirmation,"  would  have 
been  wholly  ineffective.  It  must  be  confessed,  however,  that 
the  probabilities  of  siKh  a  combination  of  ctrcumstancet 
seems  extremely  remote. 

With  this  most  liberal  asstimption  as  to  its  efficacy  the  oath 
seems  all  but  useless.  Since  it  has  become  stich  an  integral 
part  of  our  system  of  procedure,  however,  it  may  be  the 
part  of  prudence  to  retain  it.  This  is  the  position  assimied 
by  many  who  admit  that  logically  its  present  use  is  an 
absurdity,  but  who  declare  that  they  feel  its  power  in  the 
couns.  They  say  they  can  see  its  deterrent  influence  upon 
witnesses,  who,  if  questioned,  could  not  tell  themselves  why 
they  are  affected  by  it.  There  is  a  widespread  belief  among 
niem1)ers  of  the  bar.  that  to  admit  all  testimony  imsworn 
wottld  be  a  dangerous  experiment  and  would  materially  in» 
crease  perjury. 

This  feeling  is  perhaps  nothing  more  than  the  sentiment 
always  encountered  when  a  change  in  existing  institutions 
is  proposed.  It  is  a  little  hard  to  understand  why  a  lawyer, 
who  will  not  even  take  pains  to  see  whether  his  jurors  or 
witnesses  take  oath  or  affirmation,  should  profess  so  great 
an  apprehensioir  when  it  is  proposed  to  allow  all  alike  to  be 
affirmed.  It  is  a  striking  reminder  of  the  early  days  in 
Pennsylvania,  when  there  ^^s  a  great  outcry  of  horror  in 
England  because  two  British  citizens  had  been  condemned  to 
death  by  Quaker  juries,  the  members  of  which  were  un* 
swom.^'^  However,  before  deciding  that  we  should  bow 
before  a  *' feeling**  wliich  cannot  be  justified  by  logical 
reasons,  it  is  but  just  that  the  positive  argmnents  against 
the  use  of  the  oath  shall  be  considertd. 

The  first  is  to  the  effect  that  an  oath  is  avowedly  but  an 
imposition  upon  the  ignorance  or  stqierstition  of  the  witness. 
No  intelligent  man  at  this  day  pretends  to  believe  that  it  is 
any  greater  sin  to  tell  an  untruth  upon  oath  than 


*"  Sit  Sharplcss*  **Htstory  of  a  Quaker  Expcrinicnt  in  GovemmcBt," 
Vol.  1.  p.  149  (Hav.  td.). 
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afTiniLition — ^it  is  the  lie  not  the  violation  of  the  ceremony 
that  is  wickecl.  W'lien  taken  by  such  a  man  the  oath  is 
hy]Nicritic;.l.  The  words,  if  they  mean  ainthing.  involve  the 
most  awful  conse(|Uciices.  But  it  is  safe  to  say  that  it  would 
be  extremely  diflicuh  to  find  anyone  willing  to  admit  that 
he  has  the  slightest  belief  in  the  ceremony  to  which  he 
subscribes.  The  man  wlio  lacks  belief  in  God  is  incapable 
of  taking  the  oath;  but  a  belief  in  the  vengeance  of  God 
for  false  swearing  is  an  eqtially  essential  part  of  it ;  then  all 
intelligent  men  are  in  fact  ineligible.  The  only  persons 
tnily  callable  are  the  ignorant  and  credulous,  whose  super- 
stition or  ''feeling''  is  made  use  of  to  further  the  admin- 
istration of  the  a>urts.  Probably  there  are  some  ignorant 
persons  who  belie\'e  many  other  witch's  tales,  long  since 
become  the  laughing  stock  of  the  world,  but  the  administra- 
tion of  justice  ought  not  to  lie  rested  upon  such  a  foundatioa 
It  is  {particularly  to  be  regretted  that  the  competency  of  i 
child  should  ever  be  determined  by  his  real  or  apparent 
belief  as  to  what  will  ha|^n  to  him  if  he  tells  a  lie  while 
untler  oath.  Rev,  F.  Deimison  Maurice,  in  a  i^aiier  read 
Ijcfore  the  Juridical  Society  of  England,  says,  "A  child  is  not 
taught  by  wis^s  iiarcnts  the  meaning  of  kissing  a  book.  It 
is  taught  not  to  lie ;  it  is  told  that  God  is  true  and  hates  lies. 
If  you  substitute  one  kind  of  teaching  for  the  other,  when 
it  comes  into  a  court,  you  do  not  obtain  fresh  protection  for 
it^  veracity ;  you  lose  the  protection  that  you  had.  ...  If. 
on  the  other  haml,  the  child  has  lieen  taught  to  lie,  if  it  comes 
primed  with  lies  into  the  witness  box,  your  terrors  will  not 
frighten  it.  The  ex])cctation  of  the  flogging  which  awaits 
it  at  home,  if  it  stumbles  into  any  wrong  confessions,  will  lie 
far  more  effectual  than  the  apprehension  of  any  more  distant 
punishment  which  may  lie  in  reserve  for  it  if  it  iloes  n<it 
sixrak  all  that  it  knows.""*  Tlie  test  of  a  child's  capacity 
ought  never  to  lie  his  understanding  of  the  obligation  of  an 
oatli — it  should  Iw  merely  his  cajiacity  to  oljserve  and  relate 
and  whether  he  understands  that  he  is  required  to  s])eak  the 
truth.  He  should  never  l)e  require<l  to  take  an  oath — a 
s|x?cies  of  profanity  which  we  feel,  esjiecially,  should  never 
be  forced  u|>on  liim.     The  extract  from  the  examination 

"'in  Juridical  SociHy  Papers,  105. 
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({noted  in  the  note,  shows  that  a  child  is  often  intentionally 
deceived  for  the  pun)i>se  of  making  him  a]ipear  competent. 
The  further  possibility  of  his  l)eing  told  tliat  *'the  old  bad 
man  will  hum  him  tip/*  or  tliat  he  *'will  lie  hung**  if  he  d6e% 
nnx  tell  the  truth,  ought  to  be  abolished."* 

"*This  subject  ais  to  the  proper  test  of  an  infant's  capacity  is  too 
large  to  be  treated  in  this  paper.  I  feel  very  strongly  that  the  test  in  all 
cases  should  be  wholly  disconnected  from  any  question  of  rcltgiovt 
belief,  and  that  a  simple  affirmation  only  should  be  administered.  Tlic 
principal  cases  which  have  been  decided  on  this  point  in  America  within 
the  last  fifteen  years  are  here  cited  for  the  convenience  of  those  who 
may  care  to  examine  this  phase  of  the  subject  further.  Aimbaic A :  Test 
14  intelligence  only:  McGuif  v.  State,  88  Ala.  147.  1889;  Crimes  ¥. 
State,  105  Khi,  26,  1894;  WHHams  v.  State,  109  Ala.  64.  1895;  Wdlhef 
V.  State,  32  Sa  703,  1902.  Arkansas  :  Arbitrary  age  limit  fiscd  by 
statute:  St.  Louis  /.  3/.  &  5.  Ry.  Co.  v.  Wanm,  65  Arfc.  619^  1898^ 
Georgia:  Test  seems  to  be  intelligence  only  under  the  code  by  the 
earlier  decisions:    Johnson  v.  State ,-76  Ga.  y&,  188$. 

The  following  extract  from  the  examination  of  the  witness,  a  child 
six  years  of  age  (referred  to  in  the  text,  suf^ra),  is  instructive; 

"Br  THE  Covn: 

**Q.  Who  made  you?   Do  you  know? 

-A.  No,  sir. 

'*Q.  Don't  you  know  that  God  made  yon? 

"A.  Yes,  sir. 

'*Q.  Did  you  never  hear  about  that? 

••A.  Yes,  sir. 

"Q.  Did. you  never  hear  about  the  old  bad  man? 

-A.  No,  sir. 

'*Q.  That  gets  bad  children  and  bums  them  up? 

"A.  Yes,  sir. 

"Q.  Did  you  never  hear  about  that? 

"A.  Yes,  sir. 

"Q.  When  they  tell  lies? 

"A.  Yes,  sir. 

"Q.  Did  you  ne\'er  hear  about  people  going  to  the  penitentiary  or  to 
jail  for  telling  lies? 

-A.  No,  sir. 

*'Q.  Don*t  you  know  that  if  you  were  to  tell  a  lie.  and  a  man  were 
linng  on  yotir  e\'idence.  that  you  would  be  htmg  too? 

"A.  Yes,  sir. 

*'Q.  Which  is  the  proper  thing  for  you  to  do,  to  tell  the  truth  or  to 
tell  m  lie? 

"A.  To  tell  the  truth. 

''Q.  Which  is  it  right  to  tell,  the  truth  or  a  lie? 

'/..  T  don't  know,  sir. 


438      OATHS  IN  JUDiriAL  PROCEEDINGS  AND  THEim 

Another  objection  to  the  oath  as  now  tised  is  the  dss- 
crimination  made  by  requiring  certain  people  to  swear,  while 
others  are  permitted  to  aiffirm,  this  objection  is  re-enforced  by 
the  inconsistency  above  noted,  viz :  that  those  only  are  oom- 
pelled  to  swear  who  are  entirely  reliable  and  therefore  need 
no  guarantee  that  they  will  speak  the  truth.    Even  in  the 

"Q.  Do  you  know  that  there  is  any  difference  between  teltioK  the 
truth  ontside  of  the  court  house  and  inside  of  the  court  house? 

"A.  No^  sir." 

The  child  was  admitted.  Moore  ▼.  Staie,  79  Ga.  49B,  1887;  3imiom  v. 
State,  99  Ga.  254.  1896;  hut  see  Miilcr  v.  State,  109  Ga.  512^  190a 
Texas:  Method  of  testing  seems  to  be  largely  within  discretioii  of 
trial  judge:  Parker  v.  Stale,  53  Texas  Cr.  Rep.  11 1»  1894;  but  hiqgct 
on  whether  the  obligation  of  oath  be  understood.  Partm  t.  Staie,  30 
S.  W.  1067,  1895;  Murphy  v.  State,  j6  Tex.  Crim.  Rep.  24,  i8g6;  Mo. 
K.  &  r.  Ry,  Co.  V.  Johnson,  37  S.  W.  771,  1896;  Chcpnutn  t.  SiaU,  42 
S.  W.  559.  1897;  Scroggins  v.  State,  51  S.  W.  zspt,  1889;  CUck  t.  Stmie^ 
66  S.  W.  1104,  1902.  But  the  religions  phase  of  the  obligatioa  of  the 
oath  seems  to  have  been  lost  sight  of.  Saueedo  t.  State,  69  S.  W.  143^ 
1902.  Illinois:  Test  is  intelligence  only:  McAmore  v.  WUey,  49 
111.  Ap^.  61S,  1893 ;  Epstein  v.  Berkawsky,  64  IlL  App.  4S)B;  Feaihersiome 
V.  People,  194  111.  325,  1902;  District  op  CbLUMMA:  Test  knowiedte 
of  right  and  wrong:  IViitiams  y,  V,  S„  3  App.  Cases  D.  C  335,  1894. 
Pennsylvania:  The  test  seems  to  be  knowledge  of  the  obligation  ol 
an  oath:  Com.  v.  Carry,  2  Rrewst.  404;  Com.  v.  Wilson,  i9S  Pk.  i. 
1898;  but  see  Com.  v.  Ettenger,  i  Brewst.  353.  Mitsovu:  Test  iotd- 
ligence  only:  Brashears  r.  W.  V.  Tel.  Co.,  45  Ma  App.  433,  1891; 
State  v.  Doyle,  107  Ma  36,  1891;  State  v.  Nelson,  132  Ma  184,  1895; 
State  V.  Prather,  136  Mo.  20,  1896.  Massachusetts:  It  seems  llMt 
the  child  must  feel  and  understand  the  religious  character  of  the  oath : 
Com.  V.  Lynes,  142  Mass.  577,  1886;  see,  however.  Com.  t.  J?oMu»% 
1^  Mass.  426^  18961  SoiTTH  Dakota  :  Test  seems  to  be 
only:  State  v.  Beddington,  7  S.  D.  368^  1895.  Tkmhissis:  Test 
to  be  intelligence  only:  Bmrke  t.  EIKs,  iqs  TemL  702,  I9aa  Wnr 
Virginia:  Knowledge  of  religious  obligation  of  Hie  oath  is  esaeitial: 
Sfate  V.  Miehael,  37  W.  Va.  565,  1893.  Iowa:  Knowiedte  of  the  dtil^ 
gation  of  the  oath  essential :  Sioie  v.  Todd,  82  N.  W.  323,  190a  Utah  : 
Intelligence  onfy  under  statutes:  State  v.  Blyihe,  ao  Utah.  576;  189^ 
Kansas:  Jbid.,  Stole  v.  Douglas,  53  Kan.  669^  1894.  New  Yma: 
Knowledge  of  oath  essential:  People  v.  Luisey,  79  Hma.  ^  1894; 
People  V.  Frindel,  58  Hun.  482.  AiiaojiA  TEmronT:  Test  knowledge 
of  oath:  Donnelly  v.  Territory,  52  Pac.  368^  1898.  MicnIgaji:  Test 
seems  to  be  tmelligence:  Very  f«n  discussion  m  Hughes  ▼.  Ry.  Co^ 
65  Xiich.  la  i88r.  Nebraska:^  Ability  to  nndcrsund  nature  lad  cUt- 
gation  of  oath,  seems  to  be  a  lest  of  imclltgencc  under  the  atstiitcs: 
Davis  V.  5lal^  31  Nebi  247.  1891;  Staie  v.  Meyers,  46  Nefai  152^  1895. 
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Roman  times  a  proposition  to  swear  to  a  promise  was 
deemed  a  reflection  upon  one's  integrity.  Shakespeare  makes 
Brutus  say: 

Bru.    Give  me  your  hands  all  over,  one  by  one. 

Cas,    And  let  us  swear  our  resolution. 

BrtL    No,  not  an  oath:  if  not  the  face  of  men, 

The  sufferance  of  ottr  souls,  the  time's  abuse, — 

South  Caikn.ika:    Knowledge  of  oath  essential:    Siatr  t.  Belion,  24 

S.  C  185,  18S5.   Wisconsin  :    Knowledge  of  o«tli  seems  to' be  essential: 

SiaU  ▼.  Juneau,  88  Wit.  iSa,  1894. 
A  Hit  of  older  English  and  American  anthorities  on  this  point  is 

also  here  given.    This  list  does  not  purport  to  be  complete.    It  consistt 

only  of  those  cases  which  have  been  incidenUlly  examined  daring  the 

preparation  of  this  paper: 
English  cases:    Rex  v.  DunncU,  1  East  P.  C  442;  ^^'  v-  Brasup,  1 

Leach  C  C  199;  Rex  v.  Powell,  Jbid.,  no;  J?cf.  v.  Wedand,  L.  R.  JQ^ 

Q.  B.  D.  827;  Reg.  T.  Pruntey,  16  Cox.  C  C.  344;  ^^f-  ▼•  IVilUamg, 

7  C  &  P.  320;  Reg.  V.  Holmes,  j  F.  &  F.  788;  Reg.  v.  BayHs,  4  Cox. 

C  C  23;*  /?<£.  V.  Oulaghan,  Jebbi  C  C  270;  Reg.  t.  Nicholas,  s  C  ft 

K.  246;  Rex  V.  Traverse,  l  Sir.  70a 
American  cases:    Com.  v.  Mullins,  2  Allen,  296;  SlaU  t.  Lety,  t% 

Minn.  108;  State  v.  Scanlin,  58  Mo.  206;  State  v.  Doyle,  107  Ibid.  36; 

Buck  v.  Ry.  Co.,  46  Mo.  App.  555;  State  v.  Jeiferson,  77  Ma  138; 

Rideuhous  v.  Cable  Co,,  102  Ih.  268:  State  t.  Denii,  19  La.  Abl  iSO; 

IVashhurn  v.  People,  10  Mich.  374;  Brown  v.  State,  2  Tex.  App.  lis; 

Burk  v.  State,  8  Tex.  App.  341 ;  Williawu  v.  State,  12  Tex.  App.  J27; 

State  v.  Manuel,  64  N.  C  601 ;  State  v.  Edwards,  79  N.  C  <^;  5«nIA 

V.  Ciwn.  85  Va,  924;  ^om  Pelt  v.  Kan  Pelt,  3  N.  J.  L.  202,  Anon.  3  N.  J, 

L.  487;  Bhchvell  t.  5to/r,  11  Ind.  196;  Johnson  v.  5lalr,  61  Ga.  3S; 

Peterson  v.  5fal^  47  Ga.  524:  Johnson  v.  5fa#r,  76  Ga.  7^;  5lalr  T. 

Set*trson,  78  Iowa,  ^;  5fiilr  v.  Jackson,  9  Or.  459;  People  v.  Bemal^ 

la  Caf.  €6;  People  v.  IfViiA,  63  C&l.  167;  5liilr  t.  L/  ^fanr,  i  Trcndw. 

354;  •5'/tflr  v.  Richie,  28  La.  Ann.  327:  People  r.  McNair,  21  Wend.  6bS( 

Maguire  v.  PcD^/r,  44  Mich.  286;  5fa/r  v.  Whittier,  21  Me.  347;  Statf  r. 

Morea,  2  Ala.  278;  Carter  v.  S'/al^,  63  Ala.  54;  Simpson  t.  5lfl#,  31 

Ind.  go;  Holmes  v.  State,  88  Ind.  147:  Fhnagin  v.  5'fiifr,  25  Ark.  96; 

Stair  V.  Doherty,  2  Overt.  80;  O/frrr  ▼.  Cow.,  77  Va.  590;  HolH  ▼. 

State,  21  Tex.  App.  1 ;  Dtfftf  v.  State,  31  Neb.  247;  Com.  v.  Hutchimsam, 

TO  Mass.  225;  IVade  v.  Slafc  50  Ala.  164;  Brashers  v.  H!^.  C7.  Tel  Co^. 

45  Mo.  App.  445;  Cadmas  v.  St  L.  Bridge  Co.,  15  Mo.  App.  85;  Ake  ▼• 

Siette,  6  Texas  App.  402;  l^oore  v.  State;  70  Ga.  4^;  LogsUm  v.  S'toir, 

J  Hcisk.  414;  Vincent  v.  S'lal^,  76.  120;  Draper  v.  Draper,  68  ?l  19; 

Disvidson  V.  S'la/r,  39  Tex.  129;  SrMon  t.  5f«l^,  7a  Ala.  19s;  Com  ▼. 

Lynes,  142  Mass.  S77;  Tojf/or  v.  5fo</,  22  Tex.  App.  530;  Ke\Uy  ▼. 

Siatr,  75  Ala.  21 ;  Jcnner*s  Case.  2  City  Hall  Rec.  147;  Jones  t.  PeoplU^. 

6  Park.  Crim.  Rep.  128;  Wheeler  v.  (7  5.«  159  U.  S.  523. 
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If  tliese  be  imHives  weak,  break  off  betimes. 
And  every  man  heiKe  to  his  idle  bed; 
So  let  high-5tglited  tyranny  range  on. 
Till  each  man  drop  by  kjttery.    But  if  these. 
As  I  am  >ure  tliey  do,  bear  fire  enough 
To  ktmlle  cowards  and  to  steel  with  vakwr 
Tlie  mehing  spirits  of  women,  then,  countrymen, 
Wliat  need  we  any  spur  but  our  ow*n  cause. 
To  prick  us  to  reckess?  wliat  other  bond 
Than  secret  Romans,  that  have  spoke  the  word. 
And  will  not  palter?  and  what  other  oath 
Than  honesty  to  honesty  engaged. 
That  this  shall  be.  or  we  will  fall  for  it? 
Swear  priests  and  cowards  and  men  cautelous. 
Old  feeble  carrions  and  stich  stiffering  souls 
That  welcome  wrongs;  unto  bad  causes  swear 
Stich  creatures  as  men  doubt ;  but  do  not  stain 
The  even  virtue  of  our  enterprise. 
Nor  tlie  insuppressive  mettle  of  our  spirits. 
To  think  that  or  our  cause  or  our  performance 
Di<l  need  an  oath ;  when  ever>*  drop  of  blood 
That  every  Roman  bears,  and  nobly  bears. 
Is  guilty  of  a  several  bastardy. 
If  he  do  break  tlie  smallest  i)article 
Of  any  promise  that  hath  pass*d  from  him."* 

Another  6l)jection  is  the  profanity  of  tlie  oath.  Even  if 
it  were  administered  in  a  reverent  and  sokmn  manner,  it 
would  still  he  shocking  to  the  religious  feelings  of  a  large 
]x>rtion  of  the  coinmtmity.  This  is  amply  demonstrated  by 
the  fact  that  provision  is  made  in  all  English-siieaking 
countries  for  those  who  have  religious  scruples  against 
swearing.  Irrcsjicctive  of  the  grounds  of  this  belief*  that 
swearing  is  sinful,  that  fact  that  it  is  ]M>ssessed  by  a  very 
large  and  eminently  resixrctablc  jiortion  of  the  community 
should  Im!  entitled  to  great  weight.  In  some  iKirts  of  Penn- 
sylvania, largely  inhabited  by  nicnil)ers  of  the  Society  of 
Friends  and  their  descendants,  the  aflfirmatiim  is  mtich  more 
fref|uent  than  the  oath  and  one  who  swears  is  looked  upon  as 

•"Jul.  Cats..  Aci  II.  Sc.  I. 
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of  almost  doulilfiil  ch.iractcr.^-'  But  the  oath  is  not  admin- 
istcreil  in  a  solemn  and  reverent  manner,  «»n  the  contrary, 
it  IS  administered  on  practically  all  occasions  in  a  very 
light  and  irreverent  manner.    Even  if  one  stibscribes  to  the 

*"Thc  5>ocicty  of  Friends,  commonly  called  Quakers,  m*lio  wert 
amonc  the  earlic:st  Christian  sects  to  take  an  advanced  stand  against 
the  oath,  and  indeed  all  others  who  bold  similar  religious  views*  but 
their  objections  to  it  both  upon  a  natural  rq>ugiiancc  to  irreverent 
rrfcrcnce  to  God  and  also  n|xin  the  Commandments  in  the  Scriptures. 
Hiere  are  nnny  instances  in  the  Dible  where  !«wcaring  upon  jtidieial 
occasions  is  referred  to.  It  wa!(  not  forbidden  in  the  anti-Christiun 
era.  btit  was  fully  sanctioned.  Christ.  h«>wvver.  commands  a  complete 
reversal  of  custom  in  this  matter,  lie  says,  in  Matthew  v.  35-J7:  ^Yc 
have  heard  th.it  it  hath  been  said  by  them  of  old  time.  Thou  shalt  not 
forswear  thyself,  but  shalt  perform  unto  the  Lord  thine  oaths:  But  I 
say  unto  you.  Swear  not  at  all :  neither  by  heaven,  for  it  is  God*s  throne : 
Nor  by  the  earth,  for  it  is  his  f<Nitstool:  neither  by  Jerusalem,  for  it  it 
the  city  of  the  Great  King.  Neither  shalt  thou  swear  by  thy  head, 
because  thou  cnnst  not  make  one  hair  black  or  white.  But  let  your 
commtmication  be  Yea,  yea;  Nay,  nay:  for  whatsoever  is  more  than 
these  Cometh,  of  evil.** 

It  is  said  by  Dr.  Patey,  by  Milton  and  by  others  whose  ideas  have 
been  incnrpfirated  into  the  artictes  of  the  English  Church,  that  oaths 
before  "magi>t rates**  are  not  for1iid<len.by  the  passages  quoted.  It  it 
contended  that  these  words  refer  only  to  profanity  as  commonly  under- 
stood.  This  position,  however,  is  as  to  thisp.issage  clearly  untenable. 
In  the  text  quoted  from  the  sermon  on  the  Mount,  Christ  was  speaking 
of  oaths  taken  upon  solemn  occasions,  not  merely  of  vain  and  wanton 
speech.  He  refers  to  the  laws  of  "old  time."  which  permitted  swearing 
and  prohibited  only  fa1«e  s  wen  ring.  It  canniit  be  supposed  that  these 
laws  of  ""old  time'*  permilte<]  vain  and  wanton  profanity.  Then  He  must 
have  lK*en  dwelling  upon  sulenm  ubtigalions  undertaken  under  oath. 
Then  folbiw  His  words.  "Rnt  I  say  unto  you.  swear  not  at  all,"  fol- 
lowed up  by  a  positive  injunction,  "nut  let  your  communication  be  Yea, 
yea:  Nay.  nay:  for  whatsoeviT  is  more  than  these  cnmeth  of  evil.** 

It  i.s  said  the  intervening  words  specifying  various  oaths  which  may 
mit  lie  taken  and  not  mentioning  an  oath  taken  in  the  name  of  God 
implie<|]y  permit  such  an  anib.  This  argumi-nt  is  not  convincing  how- 
ever. In  the  face  of  a  p«»sitivfr  prnbibitifin.  further  particular  prohibi* 
ti«ms  could  not  have  such  an  eflFi'Ct.  Mi^reover.  it  is  dwlared  in  Mat- 
thew xxiii.  22,  that  to  swear  by  heaven  is  to  swear  by  the  Deity,  hence 
swearing  by  the  IX-ity  is  likewise  forbidden.  There  is  more  force  in  the 
argnnu'ni  that  later  on  in  the  Scriptures,  various  apostles  and  indeed 
Christ  Himself  took  an  oath.  It  fails,  however,  to  convince  many  people 
;ind  did  mit  the  early  Christians,  who  opiioscd  swearing.  Anyone  who 
Ut'U  further  interested  in  the  views  of  those  who  cannot  conscientiously 
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ditctrinc  of  the  English  Giurch.  that  swearing  I^eforc  magis- 
trates is  ni)t  forbidden  by  the  Scriptures  and  therefore 
has  no  scruples  against  it,  yet  such  continual  reference  to  the 
most  sacred  name  surely  can  Ik  thought  of  as  little  better 
than  'Sain  and  false  swearing." 

Aside  from  our  own  moral  or  religious  feelings  concern- 
ing this  subject  the  law,  as  it  stands  at  present  concerning 
so-called  **heathen"  witnesses,  subjects  them  to  the  probes 
of  lawyers  and  judges  into  their  belief.  In  tventy-eight 
states  and  territories  there  are  express  statutory  provisions 
that  each  witness  may  be  sworn  in  the  manner  most  binding 
on  his  conscieiKe.**-  This  is  merely  declaratory  of  the  rule 
at  common  law  which  wouhl  l)e  the  same  iu  the  absence 
of  such  legislation.  The  manner  of  ascertaining  the  manner 
of  swearing  most  binding  on  the  conscience  of  the  witness, 
is  by  interrogating  him.*-'     The  witness  is  entitled  to  be 

swear  will  find  thcni  quite  fully  set  forth  in  Dymond's  Essays  on 
Morality,  Chajitcr  VII ;  Tcrtullian  De  Idol,  Cap.  II,  and  Grotius*  Rights 
of  War  and  Peace,  are  authority  for  the  statement  that  the  early  Chris- 
tians undcrstfKMl  the  use  of  oaths  to  be  forbidden*  to  them. 

*"Viz:  .-\laska.  Arizo.va,  Arkansas,  California,  Connbcticut, 
Dei^wake,  InAiio.  Indiana,  Indian  Territory,  Maine.  Marylaks^ 
Massaciu'setts.  MiciiuiAN,  Minnesota.  Missouri,  Montana,  Ne- 
draska.  Nevada,  New  Hampshire,  New  York,  Orbqon,  South  Caid- 
LiNA,  Tennessee,  Texas.  Utah,  Washington,  Wisconsin,  WvoMtiiGk 
See  appendix. 

'"This  is  admitted  by  all  text  writers,  even  those  who  object  to 
ascertaining  whether  a  witness  lias  religious  Mief  by  sa  inlcrrogattaf 
him.  See  i  Greenlcaf  on  Ev..  Sec.  J7i.  Tliere  is  of  course  no  security 
that  the  witness  will  not  name  some  ceremony  which  has  in  fact  no 
binding  effect  iii»on  him  whatever,  hence  the  security  sought  for  by  this 
rule  does  not  exist.  Mr.  T.  C.  Anstey.  in  a  paper  read  before  the  Jurid- 
icil  Srxriety  of  Great  Britain,  3  Jur.  Soc*y  Papers.  379,  says  that  the 
CiTiniony  cimimtmly  u^ed  for  swearing  a  Chinaman,  by  his  cracking  a 
saucer  and  declaring  that  if  he  dinrsn't  tell  the  truth  his  soul  will  be 
cracked  like  the  saucer,  h.i5  in  fact  no  existence  whatever  except  in 
English  courts.  That  it.  with  several  other  similarly  absurd  methods 
of  taking  oaths,  was  invented  by  imaginative  luiglishmen  and  accepted 
with  glee  by  the  Oiinamen,  to  whom  it  means  no  more  than  to  us.  In 
fact  no  oaths  are  ever  admini>tered  in  the  Chinese  courts,  according  to 
the  bi*st  information  on  the  subject.  Alaliaster  on  Chinese  Crint  Law, 
p.  497. 

There  are  several  other  ridiculous  methods  of  swcartng  witnesses 
which  are  occasionally  called  for  in  our  courts.    An  instance  \ 
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jirotcctcil  fr«»m  such  an  inquisition,  sometimes  not  too  serious 
into  suhjctns  which  to  him  are  most  sacred.***  Moreover,  the 
time  for  the  performance  of  strange  barbaric  rites  in  courts 
of  justice  has  surely  gone  by.  If  they  afforded  great  security 
tliey  might  be  tolerated,  but  since  they  do  not,  they  should 
be  abolished. 

There  is  a  final  objection  against  the  use  of  oaths  which 
does  not  de])end  u]x>n  purely  ethical  considerations.  There 
is  a  large  class  of  persons  who  not  only  have  conscientious 
scruples  against  swearing,  but  also  against  administering 
oaths.    This  is  particularly  true  of  the  Society  of  Friends.*" 


in  New  Jersey,  where  an  attorney  demanded  that  a  Giinaman  be 
by  the  ceremony  of  decapitating  a  chicken,  is  mentioned  in  19  N.  J.  I* 
J.  ja  Of  course  not  having  Hindoo  witnesses  in  our  courts  very  oftei^ 
it  seldom  becomes  necessary  to  bring  a  cow  into  court  or  to  allow  the 
Hindoo  to  go  through  the  ceremony  of  touching  the  toe  of  a  priest,  etc 

^  In  People  V.  Chin  Mook  Sow,  51  Cal.  597,  a  Qiinainan  was  exam- 
ined with  respect  to  his  religion,  an  extract  from  which  examination  if 
here  given,  to  show  its  general  character : 

"Q.  Does  not  belief  in  regard  to  being  transformed  into  a  chicken* 
duck,  hog  or  horse  extend  simply  to  a  probational  time? 

"A.  For  a  certain  time. 

"Q.  And  then? 

"A.  They  die  and  liccome  transformed  into  some  other  animal  again. 

"Q.  A  little  higher  in  respectability? 

"A.  According  to  the  degree  of  their  crime.  H  they  are  a  little  bad 
they  will  be  transformed  once  or  twice;  if  they  are  more  bad  tKey  have 
to  go  through  eight  or  ten  transformations,  and  then  be  bom  again  stiU 
as  a  human  being. 

••By  the  Court. 

*'Q.  Decs  the  fact  whether  the  chicken  is  a  good  chicken  or  not  make 
any  diflTcrence? 

"A.  When  it  is  tmnsformed  into  -some  other  animal. 

**Q.  The  character  of  the  chicken  makes  nor  difference? 

-A.  No,  sir. 

"Q,  He  never  giis  to  heaven  afte.r  he  once  got  into  an  animal  form? 

"A.  After  having  gone  through  different  transformations  they  will 
be  bom  as  human  beings  in  this  world.  And  if  they  are  unusually  good 
they  go  to  heaven,  and  if  imusually  InnI  they  have  to  go  through  the 
same  operation  again. 

"Q.  So  he  has  another  oppcHt unity  to  come  back  to  the  earth  an4 
discharge  his  duty  and  get  to  heaven? 

-A.  Yes,  sir.- 

*"  See  Sharpless,  "A  History  of  Quaker  Government  in  Pennsylvania,'' 
Vol.  I  (Har.  cd.),  ppi  113,  ij6k 
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A?  a  matter  of  fact  Friends  who  maintain  their  standing 
in  their  society  are  to-<lay  exchuled  from  hoMing  the  offices 
of  judge,  magistrate,  or  any  other  office  as  a  jiart  of  tlic 
(hities  of  which  they  may  be  calle«l  tipon  to  administer 
oaths.*-*  This  is  not  true  rehgious  Hlierty.  This  is  not  con- 
sistent with  tlic  spirit  of  the  Constitution  of  the  United 
States  or  of  tlie  various  states.  If  persons  having  con- 
scientious scruples  against  administering  oaths  arc  capable 
of  filling  such  offices  creditably,  and  there  can  be  no  doubt 
of  this,  they  and  the  community  are  both  injured  by  a  rule  or 
ciustom  which  prevents  them  from  l)ecoming  candidates.  If 
William  Penn.  the  gresit  founder  of  Pennsylvania,  were  alive 
to-day,  it  would  lie  imiH>ssible  for  him  to  hold  the  office  of 
judge  or  magistrate. 

The  time  surely  has  come  when  affairs  secular  and  affairs 
religious  should  be  separated  finally.  When  the  duties  of 
civil  cjffice  sIkhiUI  l)e  definitely  severed  from  all  questions 
which  could  affect  the  religious  liclief  of  a  possible  incum- 
bent."^ 

Thomas  Racbum  White. 

**•  In  Pennsylvania  for  a  number  of  years  after  Wm.  Pcnn  fotinded 
the  colony  no  oaths  whatever  were  a<lmtnistcred.  (Sec  law  qtiotcd 
sut*ra).  1-ater.  however,  through  interference  from  England,  the  ase  of 
the  judicial  oath  was  required.  One  having  conscientious  scruples  could 
be  affirmed,  but  there  was  no  provision  that  a  Quaker  judge  could 
administer  affirmations  to  those  having  no  such  scruples.  As  a  restdt 
the  Qtuikers  resigned  their  offices  as  judges  or  magistrates,  and  declined 
thereafter  to  iK'Come  candidates  for  s»uch  offices.  Their  consctentiotti 
belief  has  compelled  them  to  persist  in  such  action  until  the  present  day. 
See  Sharpless.  **A  History  of  Quaker  Government  in  Pennsylvania,** 
Vol.  I,  Chap.  V. 

It  i<  not  impossible  even  now  that  witne^^ses  may  be  foimd  who 
decline  to  "iwear  for  other  rea^^nns  than  conscientious  scruples,  and 
hence  nwy  be  birred  from  the  witness  >land.  It  is  stated  in  12  Law 
Mag  JS7  that  thtre  are  many  women  nl  the  p«Mirer  class  in  Irtftand  who 
refuse  lo  )>e  sworn  (particularly  during  pregnancy),  for  suptTstitions 
reasons. 

'•"^  Legislation  having  this  for  its  purixise  has  already  lieen  agitated 
fr»r  many  years  in  some  states,  and  has  l>een  successful  in  s'>me.  In 
Maryland  the  imprecatory  form  of  oath  in  judicial  proceedings  has  been 
alKilished  by  recent  legislation,  largely  through  the  instrumentality  of 
Benjamin  P.  Moore,  a  memlier  of  the  Society  of  Friends,  The  form 
of  affirmation  there,  prescribed  by  the  act  of  i8<j8.  Pub.  Stats.,  Art.  f, 
section  8a,  is: 
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"The  form  of  judicial  and  all  other  oath»  to  be  tak^  or  adminit- 
tcred  in  this  state  and  not  prescribed  by  the  constitution  shall  be  at 
follows:  *In  the  presence  of  Almighty  God.  I  do  solemnly  promise  or 
declare/  etc..  and  it  shall  not  be  lawful  to  add  to  any  oath  the  words, 
•so  help  me  God/  or  any  imprecatory  words  whatever." 

Similar  legislation  has  been  introduced  in  the  legislature  of  North 
Carolina  and  I  understand  in  Delaware,  and  is  likely  to  be  enacted  at 
the  present  session  (1903). 

This  form  is  yet  not  entirely  satisfactory  to  Friends,  bccitise  it  con- 
tains a  reference  to  the  Deity.  The  cmiission  of  all  stxh  reference 
would  be  a  decided  gaia 

Mexico  has  in  this  respect  gone  beyond  any  state  in  this  country. 
The  law  there  is,  "The  simple  promise  to  tell  the  tnith  .  .  .  shall 
be  substituted  for  the  religious  oath  in  its  effects  and  penalties/*  Hall*! 
Mexican  Law,  Sec.  1201.  This  prorision  was  first  enacted  1  understand 
in  187S. 

California  made  an  effort  in  1901  to  abolish  all  references  to  the 
Deity  in  their  form  of  oath,  but  the  act  was  declared  unconstitutional 
in  134  Cal.  291,  for  reasons  which  had  nothing  to  do  with  its  subject 
matter.  The  law  as  passed  was:  ''Section  2094.  j\n  oath  or  affirma- 
tion in  an  action  or  proceeding  may  be  administered  as  follows,  the 
person  who  swears  or  affirms  expressing  his  assem  when  addressed  in 
the  following  form:  'You  do  solemnly  swear  (or  affirm  as  the  case 
may  be)  that  the  evidence  you  shall  give  in  this  issue  (or  matter) 

pending  between     ■         and shall  be  the  truth,  the  whole  tmtht 

and  nothing  but  the  tnuh.'"  (Commissioners  amendment,  approved 
March  R,  1901 :  took  effect  July,  1901.) 

A  law  in  these  or  similar  words  would  I  think  be. a  great  step  in 
advance: 

**A]]  witnesses  in  any  judicial  proceeding  shall  before  testifying  be 
required  to  stibscrilie  to  the  following  form  of  affirmation:  'You  do 
solemnly  and  sincerely  declare  and  affirm  that  you  will  answer  truly 
and  fttlly  all  questions  that  may  lie  put  to  you  unilcr  the  direction  of 

the  C€Mirt  in  the  matter  now  pending  between        '       and ,  atkl 

no  religious  ceremony  shall  in  such  cases  be  required/  " 

It  will  lie  noticed  that  in  this  act  the  usual  form  of  affirmation,  L  e.,  a 
promise  to  "tell  the  truth,  the  whole  truth,  and  iKithing  but  the  truth,** 
has  been  varied.  The  old  form  has  been  justly  criticised,  because  it 
does  not  accurately  express  the  true  promise  which  the  witness  intends 
to  perform,  viz :  not  to  tell  all  he  knows  about  the  case,  but  to  answer 
"truly  and  ftilty"  only  those  questions  which  the  court  permits  htm  to 
answer.  The  form  here  given  .seems  a  more  sensible  as  well  as  a  more 
accurate  method  of  expression. 

SitKe  writing  the  nliove  I  have  received  a  letter  from  a  Japanese 
ex-judge,  Ftikusahura  Yamada,  disclosing  the  fact  that  no  ceremony 
at  al}  was  rt*ciuircd  until  recently,  and  that  their  present  form  is  in  fact 
not  an  oath,  as  there  is  no  imprecation  and  no  reference  to  the  Deity. 
The  letter  is  in  part  as  follows:     "I  am  very  glad  to  answer  your 
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question  concerning  onth  in  our  land.  In  ancient  times  in  Japan,  as  in 
China  and  Corca  at  present,  we  had  no  ceremony  concerning  oath. 
However  after  wc  adopted  European  system  of  procedure,  we  use 
similar  ceremony  with  yours.  If  a  witnesser  appear  to  a  court,  judge 
will  ask  him  his  name  and  comnuind  him  to  make  oath;  then  clerk  stand 
up  and  wilt  read  the  sentence  of  a:ith.  which,  printed  in  a  paper,  1 
swear  that  I  will  tell  the  truth  according  to  my  conscience,  don't  con- 
ceal or  add  anything.'  then  witnesser  will  sign  his  name  and  seal  hu 
stamp  on  the  paper." 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADVBRSH  FOSSBSSION. 

In  an  action  to  determine  adverse  claims  to  real  property, 
a  finding  that  a  father  executed  a  parol  gift  of  an  eighty 

pw*i  oiffc  ^^^^  ^^^  ^^  ^^^  ^"'  living  with  him  at  the  time, 
who  went  into  possession  thereof,  and  continued 
to  hold  the  same  adversely  for  more  than  fifteen  years  before 
the  commencement  of  any  action.  The  Supreme  G>urt  of 
Minnesota  holds  that  the  presumption  arising  from  the  rela- 
tionship of  the  parties  that  the  possession  of  the  son  was 
permissive,  and  continued  for  the  benefit  of  the  father,  was 
rebutted  by  proof  of  the  parol  gift,  and  that  the  adverse 
possession  was  based  thereon :  Malone  v.  Malone,  93  N.  W. 
605.    See  Collins  v.  CoUcram  (Minn,),  90  N.  W.  364. 


ANIMAI^ 

In  McChcsucy  v.  JVilson,  93  N.  W.  627,  the  Supreme 
Court  of  Michigan  hc.»lcls  that  where  a  man  killed  another's 

Rigiitto  dog,  which  had  killed  his  chickens,  and  con- 
■^"^  tinually  committed  nuisances  alx>ut  his  prem- 
ises, the  question  whether  he  was  justified  in  so  doing  was 
for  the  jury,  and  that  it  was  error  for  the  court  to  direct  a 
verdict  for  the  plaintiff.  The  case  presents  a  brief  review 
of  the  authorities  l)earing  ujion  the  question  of  the  right  to 
kill,  an  annoying  dog,  but  does  not  make  clear  upon  what 
considerations  the  jury  should  act  in  reaching  its  verdict. 
55ce  in  this  connection  Hubbard  v.  Preston  (Mich.),  51 
N.  W.  209,  and  note  to  the  case  in  15  L.  R.  A.  249. 


ASSAULT  WITH  INTENT  TO  KILL. 

In  Cosby  v.  CoimnonwcaUh,  yi  S.  W.  1089,  ^^^  Court 

of  Appeals  of  Kentucky  holds  that  only  where  the  jury  in  a 
Deadly  prosccutiou  for  au  assault  with  a  deadly  weapon 
weafoa       ^vith  intent  to  kill,  believe  that  the  instrument 

with  which  the  defendant  wounded  another  was  such  an  in- 
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ASSAULT  WITH  INTENT  TO  KILL  (Contimied). 

striimcnt  as  was  reasonably  calailated  to  priKluce  death  when 
used  by  a  ijersoii  of  defendant's  strength  and  in  the  manner 
in  which  it  was  used  by  him,  would  they  be  authorized  to 
find  th:it  such  instrument  was  a  deadly  weapon  within  the 
meaning  of  the  law. 


BANKS. 

Against  the  dissent  of  three  judges  the  Court  of  Appeals 
of  Xew  York  holds  in  Taylor  v.  Commercial  Bank,  66  N. 
Aatii«rityof  E.  726.  that  in  the  absence  of  evidence  of  au- 
CMhier  thorization.  the  cashier  of  a  b;uik  has  no  author- 
ity by  virtue  of  his  pi»sition  to  make  any  representations  on 
liehalf  of  the  bank  as  to  the  solvency  of  a  customer  who  is 
one  of  its  <lcl)tors,  and  the  bank  is  not  estop|)ed  by  siKh 
representations  made  by  him  to  one  whom  the  debtor  of  the 
bank  referred  U)  the  Imnk  for  information.  Compare  Bar- 
7Kick  V.  English  Joint  Stock  Bank,  L.  R.  2  Exch.  259,  cited 
by  the  dissenting  judges. 

In  Bryan  v.  First  Nat.  Bank  of  McKccsport,  54  Atl.  480, 

the  Sujircmc  Court  of  Pennsylvania  holds  that  where  a  hank 

Check  oi       receives  fnan  a  dejK^sitor  checks  of  another  dc- 

Anoihcr       positor.  and  gives  credit  for  the  same,  it  cannot, 

Dt|Nit<tor     ^,„  failure  of  the  drawer  of  the  check  to  pay 

the  same,  charge  off  the  credit,  ami  on  suit  theretor  allege 

as  a  defence  that  the  checks  had  been  given  in  a  gambling 

transaction.     Xf»r  could  it  object  to  an  offer  in  evidence  of 

the  checks,  th<»ugh  they  were  unstamjied,  it  having  accepted 

them  in  that  condition  and  placed  them  to  the  credit  of  the 

deixisitor.    "The  checks  were  not  offered  in  evidence  as  the 

basis  of  his  claim,  or  as  instruments  uiKin  which  lie  had 

sued."     Compare  Charticrs  &  Robinson  Turnpike  Co.  v. 

McNamara,  72  Pa.  278, 


BRIBERY. 

A  prisoner  held  under  an  illegal  arrest  cannot  be  con- 
victed of  offering  to  brilic  an  officer  to  allow  him  to  escape: 
iii«Kai        Court  c;f  Criminal  Appeals  of  Texas  in  Ex  parte^ 
Arrtft        Richards,  72  S.  \V.  838.     Compare  Moore  v. 
State.  69  S.  W.  521. 
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CARRIERS. 

I'ailure  nf  a  railrnail  ci»mi)any  to  furnish  every  jxissenger 

with  a  seat.  an<l  allowing  a  passenger  to  Ixian)  a  car  when 

HezUg^ncm     there  is  no  seat  for  him  is  not  negligence  per  se: 

P^^        Court  of  Civil  Appeals  of  Texas  in  Houston  & 

T.  C\  R.  Co,  V.  Bryaitt,  72  S.  W.  885. 


DEATH  BY  WRONGFUL  ACT. 

In  Galveston,  //.  &  S.  A.  R-y.  Co.  v.  Contreras,  72  S.  W. 

105 1,  the  Court  uf  Civil  Api)ea]s  of  Texas  holds  that  in  an 

Actios  by      action  by  a  postlnimous  child  for  damages  sus- 

PoMhttOMM    tained  by  reason  of  his  father*s  death,  caused 

^^        by  the  defendant's  negligence,  the  fact  that  the 

mother  and  other  children  have  recovered  damages  for  such 

death  is  immaterial :  hut  in  such  action  the  defendant  could 

show  the  existence  of  the  mother  and  five  other  children 

who  were  entitled  to  damages  for  the  death  of  the  father, 

as  l>earing  on  the  extent  of  the  present  recovery. 


DYING  DECLARATIONS 

Statements  in  a  clying  declaration  that  deceased  had  never 
made  any  threats  against  the  defaidant  in  his  life;  that  de- 
jiiiiiwtiinw  c^^s^d  had  not  touched  a  drop  of  liquor  for 
over  a  month ;  that  he  knew  no  reason  why  the 
defendant  shot  him,  except  the  one  he  stated ;  that  he  did  not 
think  the  defendant  was  going  to  shcxH  him,  because  he  had 
never  given  him  any  cause  to  shoot  him,  and  that  lie  had 
never  had  a  quarrel  with  the  defendant,  are  all  held  to  be 
inadmissible  as  referring  to  matters  anterior  to  the  killing, 
and  not  a  part  of  the  res  gesttv:  Sujircme  Court  of  Missouri 
(Division  No.  2)  in  State  v.  Parker,  72  S.  W.  650.  Sec 
State  V.  Draper,  65  Mo.  340. 


FOREIGN  CORPORATIONS. 

A  foreign  corporation  may  sue  on  a  note  given  for  the 
price  of  machinery  .sold  by  it.  where  the  transaction  was  one 

Right  t«  of  interstate  commerce,  without  having  had  a 
s««  pennit  to  do  business  in  the  state:  Court  of 
Civic  .'\pi>eals  of  Texas  in  Lane,  ete.  Co.  v.  City  Electric,  etc. 
Co.,  72  S.W.  425. 
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INJUNCTION. 

The  Omrt  of  Appeals  of  Kentucky  holds  in  Cumberland 
Telephone  Crr  Telegnt/^h  Co,  v.  Louisiillc  Home  Telephone 
Telephone  Co.,  72  S.  W.  4.  that  wherc  a  telejihone  com- 
^^^  pany  had  heen  granle<l  a  jierniit  to  erect  its 
poles  on  the  same  side  of  a  street  with  the  ixjles  of  another 
company,  having  a  prior,  but  not  exchisive,  franchise,  and 
the  old  comiKiny,  whenever  the  new  one  started  to  put  in 
I>oles  of  a  certain  height,  immediately  changed  its  own 
jHiles,  and  made  them  of  such  a  height  as  to  prevent  the  new 
comi)any  from  proceeding,  an  injunction  was  issuable.  It 
is  said  that  the  two  tefcphone  systems  could  not  be  operated 
on  the  sauK  horizontal  plane. 


INSURANCE. 

A  policy  of  insurance  provided  that  it  should  be  void 
if  any  change  other  than  the  death  of  the  insured  sliould 
Tramitr  take  place  in  the  title  of  the  subject  of  the  in- 
•f  Titto  surance.  A  judginent  had  been  rendered  against 
the  insured,  and  thereafter,  without  the  insurance  com- 
pany's consent,  he  executed  a  deed  of  the  property  insured, 
in  which  his  wife  joined,  to  their  son,  intending  thereby 
to  prevent  the  enforcement  of  the  judgment  against  the 
same.  The  deed  was  recorded,  but  no  consideration  was 
])aid  by  the  son,  and  there  w*as  no  change  of  possession. 
Uix)n  these  facts  the  New  York  Supreme  Court  (Appellate 
Division,  Fourth  Department)  holds  in  Roscnstcin  v. 
Tnulers'  Insurance  Co.  of  Chicago,  79  N.  Y.  Supp.  736. 
that  the  deed  constituted  a  "change  of  title"  within  the  policy 
rendering  it  unenforceable.  Two  judges  dissent.  Compare 
Fonvard  v.  Insurance  Co.,  142  N.  Y.  382. 

A  life  iKilicy  callc<l  for  the  payment  of  the  insurance  in 
ten  annual  installments  commencing  with  the  death  of  the 
inMaiimenta  insurcd.  The  company  refused  to  fwy  the  first 
installment  when  due.  The  Supreme  Court  of  Texas  holds 
that,  though  an  action  on  the  jKilicy  put  the  company's  lia- 
bility on  the  contract  in  issue,  judgment  could  not  be  ren- 
dered against  it  for  the  whole  amount,  with  execution  to 
issue  for  the  various  installments  as  they  fell  due:  Nczv  York 
Life  Ins.  Co.  v.  English,  72  S.W,  58. 
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INTERSTATE  COMICBRCB. 

The  qucstKin  of  the  original  iiackage  with  reference  to 
cigarettes  arises  again  in  Cook  v.  Marshall  Co,,  93  N.  W. 
orttimi  37^9  where  the  Supreme  Ci>urt  of  Iowa  holds 
padufls  ^hat  where  many  boxes  of  cigarettes,  each  con- 
taining ten  cigarettes,  are  given  absolutely  loose  to  an  ex- 
press company,  by  the  manufacturer*  to  transport  to  a  per- 
son in  another  state,  each  box  will  not  be  held  to  be  an 
^'original  package,''  though  it  does  not  appear  that  the  ex- 
press company  used  any  receptacle  in  which  to  carry  (hem. 
The  case  is  rested  upon  the  recent  decision  of  the  United 
States  Supreme  Court,  Austin  v.  Tennessee,  179  U.  S.  343. 
The  present  case  presents  a  slight  but  important  advance 
over  that  case  since  there  it  affirmatively  appeared  that  the 
express  company  used  a  basket  for  the  packages  of  cigar- 
ettes, while  in  this  case  it  did  not  appear  that  any  receptacle 
whatever  had  been  used  for  the  small  boxes.  The  principle 
is  adopted  from  the  case  referred  to  that  to  entitle  to  pro- 
tection under  the  interstate  commerce  clause,  the  size  of  the 
package  must  Ijc  such  as  is  generally  used  in  bona  fide  trans- 
actions of  the  same  kind. 


JOINT  TORT  PBASOR& 

WHiere  one  having  a  cause  of  action  against  several  joint 
fort  feasors  settles  with  some  of  them,  and  discharges  them 
5ccticHMt  from  liability,  the  others  are  released,  though  the 
'''••*'*^  settlement  provides  that  such  others  were  not 
discliargcd:  Supreme  Court  of  Michigan  in  AfcBride  ▼• 
Scott,  93  N.  W.  243.  See,  however,  Ellis  v.  Esson,  50  Wis. 
138.  The  court  argiu'ng  for  the  rule  stated  above  says,  **To 
hold  that  a  reservation  such  as  is  here  attcmfited  saves 
the  right  as  to  other  tort  feasors,  would  open  the  door  for 
the  plaintiff  in  any  case  to  acquire  by  successive  settlements 
more  than  just  compensation;  or  as  is  said  by  Brown  ▼. 
Kcncheloe,  supra.  [3  Cold.  193],  'the  plaintiff  in  many 
instances  would  oiK*rate  u|ion  tlie  fears  of  the  defendants, 
and  get  from  each  full  damages  for  the  trespass  com- 
mitted/ '• 


JUDGES. 

No  action  for  (lamages  can  he  maintained  against  a  judge 
of  a  court  of  record  for  oppressively,  maliciously  and  cor- 
jadktai  Acu  ruptly  entertaining  a  decree  of  disbarment 
against  an  attorney,  Webb  v.  T^wArr  (Supreme  Court  of 
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JUDGES  (Continocd). 

Tennessee),  72  S.  \V.  1 10.    Sec  Scoit  v.  Stansficld,  3  L.  R. 

Exch.  220. 


LIBEL. 

In  an  action  for  MM  it  is  coni|)etent  to  prove,  as  against 
a  newspai)er  cor|>oration.  the  ill-will  or  malice  of  the  reporter 
Ncwspupcn,    who  wTote  the  article,  for  the  purpose  of  recov- 

"^1^  ering  punitive  damages:  New  York  Supreme 
Court  (Appellate  Division,  First  DejKirtment)  in  Clifford 
V.  Press  Ptib,  Co,,  79  X.  Y.  Supp.  767.  One  judge  dissents. 
See  Kritg  v.  Pitass,  162  N.  Y.  154. 


NOTES. 

In  Mutual  Benefit  Life  Ins.  Co.  v.  Daniels,  93  N.  W.  134, 
the  Supreme  Court  of  Xehraska  holds  that  where  a  note 
provides  for  10  jjcr  cent  interest  after  maturity,  and  an 
laufwi,  extension  agreement  is  entered  into  between  the 
EsteMiM  maker  and  hoUler,  extending  the  time  of  pay- 
ment, and  provichng  for  6  i>er  cent  interest  thereon  during 
the  perifxl  of  extension,  the  note  will  again  draw  interest  at 
10  iier  cent.  'The  extension  agreement/'  it  is  said,  **had 
for  its  sole  purpose  the  postponement  of  the  date  of  maturity 
of  the  original  contract/'  See  also  North  v.  IValkcr^s  Ad- 
m'r,  66  Mo.  453. 

In  Nebraska  it  is  provided  by  statute  that  no  one  shall 
practice  medicine  without  a  license.    A  note  was  given  for 

nteffsi  medical  services  rendered  by  an  unlicensed  prac- 
c«Mid«r«tkHi  litioner.  The  Supreme  Court  of  Nebraska  holds 
in  Cithens*  State  Bank  of  Nexcman  Groz'c  v.  S^orc,  93  N. 
\\\  160,  that  such  note  might  I)e  recoveretl  on  in  the  hands 
of  a  Ixma  fule  purchaser,  notwithstanding  the  statutory  pro- 
hibition. The  court  lays  down  the  general  |)rinciple  that  a 
statute,  though  rendering  an  act  criminal,  will  not  in  Ne- 
braska 1)e  construed  so  as  to  make  a  negotiable  instrument 
void  in  the  hands  of  a  t)ona  fide  purchaser  unless  the  act 
s|>ecificallv  so  declares.  See  and  ctnnpare  SnotUly  v.  Bank, 
88  Tenn.'573. 


PARTY  WALL. 

The  Supreme  Court  of  Nebraska  holds  in  Cook  v.  Paul, 

93  N.  \V.  430.  that  a  promise  1)y  an  adjoining  lot  owner  to 

covvnaiit      tlic  buildcr  of  a  party  wall  to  compensate  him 

for  the  use  thereof  is  i>ersonal  to  the  pDmisee  and  not  a 
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PARTY  WALL  (ConUnoed). 

covenant  running  with  tlic  land;  and  where  the  builder's 
lot  is  conveyed  ta  one  party,  and  the  party  wall  agreement 
assigned  to  another,  the  latter  is  entitled  to  the  sum  due 
umier  swch  agreement.  See  Cole  v.  Hughes,  54  N.  Y.  444, 
and  cases  there  cited,  and  also  Maine  v.  Crunston,  98  Mass. 
317-  

PROPBHTY. 

In  F.  IV.  Dodge  Co.  v.  Constmetion  Information  Co.,  66 
N.  E.  204,  the  Supreme  Judicial  G>urt  of  Massachusetts 
coitocthit  holds  that  where  a  company  is  engaged  in  com- 
lafoTflMtioa  piling  information  as  to  pubilc  improvements 
as  soon  after  they  are  contemplated  as  possible,  and  dis- 
trilnittng  such  information  to  its  customers,  under  an  agree- 
ment that  they  will  use  the  rqwrts  in  strict  confidence,  and 
for  their  business  only,  to  enable  them  to  take  steps  to  ob- 
tain contracts,  such  company  has  a  property  right  in  the 
information  so  compilecl,  which  the  courts  will  protect 
against  one  who  surrqititiously  obtains  such  information 
from  a  customer  of  the  company  and  disseminates  it  to 
others. 


RAILROADS. 

A  railorad  comiiany  is  not  liable  for  injuries  caused  by 

a  team  taking  fright  at  the  ordinar}*  operation  of  a  train 

PHshtoniac     i\\nm  its  road :  Supreme  Court  of  Nebraska  in 

Honm  Hemiricks  v.  Fremont,  E.  &  M.  V.  R.  Co.,  93 
N.  W.  141.  See  Railroad  Co.  v.  Roberts  (Neb.),  91  N.  W. 
707. 


RBCBIVBR8. 

The  U.  S.  Circuit  Court  of  Ap])ea1s  (Ninth  Circuit)  holds 
in  Chapman  v.  Atlantie  Trust  Co.,  119  Fed.  257,  that  where 

co«tt«f  the  costs  and  ex])enses  of  the  management  of 
R«Miv«ff«Mp  mortgaged  property  by  a  receiver,  authorized 
by  the  court,  exceed  the  proceeds  of  the  property  when  sold, 
together  with  its  earnings,  and  the  court  has  expressly  re- 
tained jurisdiction  over  the  subject-matter  and  the  parties 
until  the  final  settlement  of  the  receiver's  accounts,  it  has 
power  on  such  settlement  to  render  judgment  for  the  dc- 
ficieiicy  against  the  complainant,  at  whose  instance  the 
receiver  was  ap|K)inted  and  cc»ntinued  and  the  expenses  were 
incurred.    See  Ephraim  v.  Bank,  129  Cal.  589. 
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RKCEIVERS  (Contintied). 

A  federal  court  lias  jurisdiction  to  appoint  a  receiver  for 

a  corporation  of  another  state,  when  by  apj^aring  and 

juritdictioa     pleading  to  the  merits,  such  corporation  waives 

•f  F«d«rai      its  exemption  from  being  sued  out  of  the  dis- 

^**"'**  trict  of  its  domicile,  and  its  action  in  submitting 
to  the  jurisdiction  of  the  court  cannot  be  overruled  at  the 
instaiKe  of  a  stockholder  or  creditor,  who  was  not  a  party 
in  the  original  suit,  but  who  has  been  permitted  to  intervene: 
U.  S.  Circuit  Court  (E.  D.,  I^uisiana)  in  Lez^ns  v.  Amcri- 
can  Naval  Stores  Co.,  119  Fed.  391.  Sec  Trust  Co.  v. 
McGcorgc,  151  U.  S.  129. 


SALES. 

If  a  contract  for  the  sale  of  goods  is  procured  by  fratxl- 
ulent  representations  of  the  purchaser  as  to  his  solvency, 
Fraud  •!  ^^^c  vcndor  has  an  election  to  affirm  or  resdnd 
PvrciMscr,  the  contract.  He  may  sue  for  the  price  of  the 
EkciiM  g^,c)ds  ami  also  for  damages  for  the  fraud; 
these  remedies  IxMug  consistent,  and  proceeding  on  the 
theory  of  an  affirmance  of  the  contract.  If,  however,  he 
elects  t<i  rescind  the  contract  and  recapture  his  goods,  and 
obtains  in  ecjuity  a  <lccree  a<ljudicating  that  the  contract 
is  void  on  acccnint  of  the  fraud,  he  cannot  thereafter  bring 
an  action  against  the  vendee  for  damages  for  the  fraud, 
such  an  action  Ixring  foundecl  on  the  procurement  of  the 
contract.  Tlie  rescission  of  the  contract  on  the  ground  of 
fraud  is  inconsistent  with  an  action  for  deceit  for  being  led 
into  making  the  contract:  Supreme  Court  of  Georgia  in 
Bacon  v.  Moody,  43  S.  E.  482. 


STATUTE  OF  FRAUDS. 

In  Shroycr  v.  Smith,  54  Atl.  24,  the  Supreme  Court  of 
Pennsylvania  holds  that  an  instrument  purporting  to  be  a  will. 
Parol  oifi  leaving  land  to  one  to  whom  the  same  land  had 
lM*cn  promised  by  parol  in  return  for  services,  was  a  suffi- 
cient memorandum  in  writing  within  the  statute  of  frauds, 
an<l  created  a  title  which  would  defeat  a  voluntary  convey- 
ance made  by  the  testator  after  the  contract  had  l)cen  entered 
into  and  l)efore  his  death.    See  Smith  v.  Tint,  127  Pa.  341. 
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SUNDAY  LAWS. 

The  Supreme  Court  of  Utah  in  State  v.  Sophcr,  71  Pac. 
482,  presents  a  gcKKl  review  of  the  constitutional  aspect  of 
coMiittttioif  Sunday  legislation.  It  is  there  hehl  that  an 
attty  exceptiiin  from  the  general  oi)eration  of  the  law 
of  hotels,  hoarding  houses,  tiaths,  restaurants,  taverns,  livery 
stables,  retail  drug  stores,  and  such  manufacturing  estab- 
lishments as  are  usually  kept  in  constant  operation,  is  based 
njKm  a  reasonable  classification,  and  therefore  permissible. 
The  case  also  decides  that  the  keeping  open  of  a  barber 
shop  is  not  a  "work  of  necessity"  within  the  meaning  of  the 
statutes,  which  generally  excei)t  works  of  charity  and  neces- 
sity. As  to  the  constitutional  aspect,  see  Ex  parte  Burke,  59 
Cal.  6. 


WAGERING  CONTRACTS. 

The  Court  of  Errors  and  Ai)|)eals  of  Xew  Jersey,  adopting 

the  settleil  rule  that  money  deiK»sited  in  pursuance  of  a 

Recovery       wagcriug  agreement  uinm  a  rise  or  fall  in  the 

vt  o«p^»tt» ^     price  of  stocks  may  l^e  recovered  by  the  depos- 

AMiffiment     j^^^.  j^.^^^^^  ^j^^  dqx>sitary,  whether  the  agreement 

had  been  executed  or  not,  holds  in  Fan  Pelt  v.  Schaulle,  54 

Atl.  437,  that  the  depositor's  right  to  such  money  is  a  chose 

in  action  arising  on  an  implied  contract,  and  is  assignable 

at  law. 


WAYS. 

In  Thomas  v.  McCoy,  66  N.  E.  700,  the  Api)e11atc  Court 
of  Indiana  (Dvision  No.  i).  holds  that  before  a  person 
ofNecctfHy.     entitled  to  a  way  of  necessity  over  the  land  of 

seirctkm  another  can  maintain  an  action  to  have  it  estab- 
lished, he  must  show  that  he  has  rc<]uested  the  owner  of  the 
lan<l  over  which  it  is  to  pass  to  select  a  location  for  the 
way ;  that  the  owner  has  either  failed  to  do  so,  or  else  has 
done  it  in  an  unreascniable  manner;  and  that,  in  case  the 
owner  has  failed  to  designate  the  route,  the  person  seeking 
to  have  the  way  established  has  selecte<l  a  location  for  it. 
Hence  where  the  complaint  in  an  action  to  have  a  way  of 
necessity  established,  and  the  title  thereto  quieted,  did  not 
contain  a  fKirticular  (lescri])tion  of  the  route  selected,  it  was 
insuflficient.  See  also  Ritchey  v.  /fVWf.  149  Ind.  214,  40 
L.  R.  A.  105. 
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Bailment  —  Coxfision  —  Guain  in  Elevatobs  —  Wabb- 
jlor.<EMAX — LiAiiiLiTY. — MoKfts  V.  Tri'iors,  67  Pncific  Rop.  626 
(Snpmiu'  Court  c»f  KiitiKsig.  Juiiinin'  11, 1002).  The  n*Iatioii  of 
tho  wiirchotiH'nmii  to  the  «h']msitor  of  jj^rain  in  an  elevator  and 
the  lial>ility  of  the  foriinT  h\  virtu«»  of  acf.*i<l(*iital  loss  of  prop- 
erty are  the  points  to  l)e  jiiuriully  noticed  in  conndering  the 
ciXiK*  of  MosrH  V.  TveiorH,  from  the  facts  and  dt»eision  of  which 
the  followin^r  is  an  ahstraet:  Tlie  defendant,  Mrs.  Tectors,  fcnt 
;^rain  to  a  ]ni1>)ie  wanlioiisi'  lN*lon;;in^  to  the  plaintiff  and  had 
it  store<l  "at  ownerV  risk  of  loss  l)y  fire/'  and  agrw*d  to  pay  • 
sti)m1at<*d  ]>riin»  for  stora;;e.  The  custoin  of  the  warehougeinan, 
of  wliiih  the  drfrndant  was  fully  informed,  waa  to  commingle 
jijrain  so  drposiuKl  for  storap*  with  that  of  like  quality  belonging 
to  himM'lf,  and  from  8iich  common  maiiii^  to  wA\  from  time  to 
time  and  re]>linish  with  otlier  grain  brought  to  him  for  storage 
4;6 
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or  thai  he  «hoiild  pnrchapo.  The  idontical  wheat  deposited  by 
Mr?.  Teotors  was  eold  hy  the  plaintiff.  Some  time  afterwards  a 
fire  deiitroyeil  the  'varehousf  with  evntentp.  im-ludiug  enough 
wh*»at  of  the  qinilit>  stori'd  hy  ihv  defendant  to  replace  the  eaiD«. 
It  was  held  that  the  <l«*fond'ant  eonld  not  reeover  the  value  of 
the  wheat  from  the  plaintiff,  ina:smtieh  as  plaintiff  at  all  timet 
kept  on  liand  BiifTieient  ^rain  in  quantity  and  quality  to  replace 
all  of  that  whieh  was  stored  with  him;  and  sinee  it  was  stored  at 
risk  of  the  owner,  M'ho  inujuestionahly  was  Mra.  Teetors,  the 
trans^aetion  was  a  deposit  and  not  a  Kale,  the  parties  sustaining 
the  ri'lationship  to  one  another  of  hailor  and  bailee  respectively. 

Bla.kstonc  defines  bailment  as  a  delivery  of  goods  in  trust 
iijion  a  eontraR-t,  express  or  implied,  that  the  trust  shall  be  faith- 
fully exeeutinl  on  the  part  of  tin*  l>ailcH\  Aeeordin^  to  Sir  Wil* 
liani  Jones,  bailment  is  a  delivery  of  goods  in  trust  on  a  con* 
tract,  express  or  implied,  that  the  trust  shall  ]h*  duly  exe^cuted 
and  the  goo<ls  redeliveri»d  as  soon  as  the  time  or  use  for  which 
they  wcR'  bailt»d  shall  have  elapsed  or  be  jierfonned.  Edwards 
wiys  that  authors  of  aeeeptcHi  authority  on  the  subject  generally 
givi!  five  classic  of  bailm«*nt;  the  fifth,  hiring,  is  a  liailment  of 
goods!  alwavs  for  a  reward,  and  includes  the  hire  of  things  for 
us«»,  hire  of  deposit  or  stonige,  and  hwy  of  labor  and  services  to 
to  Ik?  performed  on  the  goo«1s  delivered.  The  hire  of  deposit, 
such  as  the  storage  of  goods  by  commission  merchants  and  ware* 
hoiiwmcn.  eone<»rnB  the  eustinly,  and  n»quin»s  ordinary  diligence 
in  the  bailee. 

Wliere  a  warehouseman  receives  goods  for  storage  of  the  same 
general  nature  and  kind  as  alreadv  in  store  and  mixc*s  them 
together  in  a  common  mass,  the  autnnrities  are  not  agreed  ac  to 
the  rights  of  the  bailor  when  the  mixing  has  been  done  with  hia 
nss4*nt.  In  grain  elevators  the  warehouseman  has  jus  dUtponendi 
over  the  grain  store<l  with  him,  and  may  take  any  portion  of  the 
mass  and  appropriate  it  to  the  use  of  Iiimself  or  others  on  con- 
dition that  he  procure  other  grain  of  like  quality  and  value  to 
supply  its  place.  The  older  view  held  that  tlie  deposit  passed 
the  title  in  the  grain  to  the  warehouseman,  placing  the  transac- 
tion on  the  same  basis  as  the  de]iosit  of  money  in  a  bank.  In 
the  eas<'  of  Chatir  v.  Wnffhhum,  1  Ohio  State,  244,  1853,  it  waa 
h4»ld  that  where  the  depositary  has  the  option  to  r«»tum  the  spe- 
cific article  or  another  of  the  same  kind  and  value,  the  title  to 
the  property  passes  to  the  depositarj*  as  fully  as  in  a  case  of 
ordinary  sale  or  exchange.  If  wheat,  therefore,  be  thrown  into 
a  common  heap  with  the  understanding  or  agreement  that  the 
party  receiving  it  may  take  from  it  at  pleasure  and  appropriate 
the  same  to  his  own  use  or  thai  of  others,  on  condition  that  he 
procun*  other  wheat  to  supply  its  place,  dominion  passes  to  the 
d(*i)ositary,  and  the  transaction  is  a  sale  and  not  a  bailment 

The  decision  in  Wihon  \\  Cooj^er,  10  Iowa,  505,  1860,  waa 
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tliat  the  title  to  wheat  vested  in  the  owners  of  the  mill,  when  it 
was  the  custom  of  the  proprietors  of  a  merchant  and  exchange 
flouring  mill  to  receipt  for  wheat  deliTer«<i  at  the  mill  without 
jipecial  ajrrcement.  which  receipt  entitled  the  holder  to  receive 
at  the  mill  wheat,  flour  or  hran  as  he  should  olect;  and  it  was 
also  the  custom  of  the  proprietors  of  the  mill  to  place  all  wheat 
thus  receipted  for  'n  a  bin.  in  which  was  deposited  wheat  belong- 
ing to  thom,  which  customs  were  known  to  the  plaintiff  wm> 
delivered  wheat  to  the  mill  and  received  the  usual  receipt  there^ 
for.  It  was  held  in  Lonergan  r.  Stewart,  55  Illinois.  44,  1870, 
that  the  transaction  was  a  sale  where  the  warehouseman  was  per* 
mitted  to  return  grain  of  like  quality  to  that  stored  or  a  monej 
value.  Richardson  v.  Olmstead,  74  Illinois,  213,  1874,  is  in 
accord.  In  C/.7rl'e  v.  Shafrotk,  137  Illinois,  393,  1891,  it  was 
decided  that,  where  com  was  delivered  to  a  warehouseman  with 
the  understanding  that  he  might  sell  all  or  part  of  it  and  either 
return  other  corn  on  demand  or  pay  for  the  corn  at  the  market 
price  on  the  day  the  return  was  demanded  and  he  sold  ao  much 
of  the  corn  in  his  warehouse  that  he  did  not  have  enough  left  to 
replace  all  of  the  com  thus  delivered  to  him  when  the  ware- 
hou«  and  contents  were  destroyed  by  fire,  the  warehouseman 
was  liable  for  the  value  of  the  corn,  since  the  transaction  was  a 
sale  and  not  a  bailment.  The  facts  in  this  last  case  accord  with 
those  of  Cha.^e  v.  Washburn,  and  the  conclusions  reached  in  the 
a)K)ve  list  of  cases  were  barred  on  tlie  older  tlieory  that  tlie  deposit 
passed  the  title  in  the  grain  to  the  warehouseman.  By  rcasoo 
of  this  view  much  injustice  was  occasioned  to  depositors  of  grain, 
and  now,  generally  either  by  statute  or  judicial  determination, 
it  is  .the  law  that  a  deposit  of  grain  in  an  elevator  is  a  mere  bail- 
ment and  does  iiot  pass  the  title  to  the  grain.  The  dcpositon 
betHjine  the  ownen.  as  tenants  in  common  of  a  j)ortion  of  the 
mass  (H]ual  in  quantity  and  value  to  the  amount  they  have  d^Mt- 
iU^. 

In  Rice  v.  Nixon.  97  Ind.  97,  18S4,  it  waa  held  that  a  ware- 
houseman, who  ri'crived  grain  and  storeil  it  in  a  common  bin 
with  his  own  and  that  of  other  d(*])ositors.  always  retailing 
sufficient  to  meet  all  demands,  was  a  bailee  and  not  liable  for  iti 
dchtruetion  by  fin*  not  attributable  to  his  own  negligence.  Jhii 
di^eision  has  been  followed  in  a  nuinlx*r  of  Indiana  cases,  aome  of 
which  are:  Lt^on  v.  Lenon,  106  Ind.  5G7,  188(i;  ]ilomingti&rJ. 
Cunningham,  110  Ind.  328,  1886;  Woodward  ▼.  Sematu,  lt5 
Ind.  330,  1890;  Drudge  v.  Lciter,  18  Ind.  App.  694,  1897.  la 
the  last  case  cited  it  was  held,  as  applied  ta  cases  of  this  kind  ia 
the  absenct^  of  an  agreement  to  the  contrary,  that  the  uaagea  of 
a  particular  businc*ss  might  \)o  pn*sumed  to  have  entered  into 
and  formed  a  part  of  the  contracts  and  undertakings  of  peraom 
engagi-il  in  Kiuh  business  and  those  who  deal  with  them. 

Minm^ola  Oen.  Stat.  (1878).  paije  1012.  pn>vides  that  wher* 
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erer  anj  grain  if  delivered  for  fitonige,  such  delireiy  sbaU  be 
truatcd  as  a  bailment  HaJl  t.  PHUburg,  43  Minn.  38.  1890, 
decided  that  if  a  wereliottf^man  »oId  as  bis  aim  tejr  grain  in 
excess  of  the  amount  called  for  bj  his  oatstanding  receipts^  vith- 
out  expr««s  consent  of  the  depositors,  his  sale  passed  no  title, 
and  the  depositors,  as  owners,  might  follow  the  grain  and 
recover  from  the  purchaser  for  a  conversion.  In  amurd  with 
this  case  is  Young  v.  Miles,  23  Wis.  643, 1869. 

Two  Ohio  cases  decided  according  to  the  later  theorr  arc  of 
special  interest  in  view  of  Chase  v.  WcAbum,  the  weU-known 
ease  decided  according  to  the  older  theory.  We  have  the  foUcm- 
ing  facU  and  decision  in  (yDcll  v.  Leyda,  46  Ohio  State,  844, 
1889:  \  warehouseman  mciMved  and  storrd  wheat  at  owner^a* 
risk.  Nothing  was  charged  for  stora^  and  no  time  was  fixed 
dnring  which  the  wheat  should  remain  in  store,  execnt  that  U 
was  to  be  left  until  the  narty  storing  it  should  be  ready  to  selL 
There  was  no  agreement  that  the  wheat  should  be  mixed  with 
other  wheat  or  that  the  warehouj^eman  might  sell,  ship  or  con- 
sume it.  The  warehouseman  mixed  it  wtth  wheat  of  his  own 
of  the  same  grade  and  quality  and  sold  from  the  common  masa^ 
always  reserving  enough  to  return  to  the  depositors  their  proper 
quantity.  It  was  held  that  the  transaction  with  each  depositor 
constituted  a  bailment  and  not  a  sale.  In  Jame$  v.  Platik,  48 
Ohio  State,  255,  1891,  the  law  was  declared  to  be  that,  where 
the  owner  of  grain  deposited  with  a  warehouseman  who  knew  of 
the  custom  to  mingle  wheat  brought  for  storage  with  similar 
wheat  owned  by  the  warehouseman  and  from  such  common  mass, 
the  warehouseman  had  the  right  to  take  out  of  the  contents  for 
sale  and  that  he  at  all  times  kepi  on  hand  an  amount  snflSeicnt 
to  satisfy  all  depositors,  the  transaction  was  a  bailment,  and  the 
warehouseman  was  not  liable  for  loss  of  wheat  by  fire  without  hh 
n^ligenee. 

The  modem  view  prevails  also  in  the  following  cases:  Sextan 
V.  Oraham,  53  Iowa,  181,  1880;  Nelson  v.  Brown,  58  Iowa,  655, 
1880;  Cmhing  v.  Breed,  14  Allen  (Mass.),  376,  1867;  Warren 
r.  Milliien,  57  Me.  97,  1869;  McBee  v.  Ccrsar,  15  Oregon,  68, 
1887;  Pontiac  Nai.  Banh  v.  lA»nwn.  28  lU.  App.  401,  1888; 
Canadian  Nai.  Bank  v.  McCrea,1W  111.  281,  1882. 

The  defendant  in  Mosee  v.  Teetore  claimed  ttiat  her  theofj ' 
of  the  case  was  supported  by  Chase  v.  Washhnm.  The  conrt, 
Kowt'ver,  said  that  it  iwras  not  in  point  with  the  case  in  bar, 
beeause  it  was  not  established  that  the  grain  company  had  tba 
option  to  pay  the  price  intstead  of  returning  the  wheat  to  Mrs. 
Teetors  upon  demand;  The  case  under  consideration,  therefore, 
was  decided  according  to  the  modern  view  that  in  the  mingling 
of  grain,  the  respective  owners  were  tenants  in  common  of  ttie 
entire  mass. 

WiJliam  H.  Musser. 
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NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PUBU- 

CATIONS. 
American  Law  Review. — May-June 

An  Antcrican  Chancellor.  Charles  B.  Elliott.  Address  at  the  Law 
Sehoo)  of  Yale  Uriverstty,  March  2S  IQOJ-  A  very  excellent  paper, 
givtnR  a  clear  impression  of  the  work  and  character  of  Kent 

.'/  Commercial  Code.  Judge  Lyman  D.  Brewster.  Paper  read  at  the 
last  meeting  of  the  New  York  State  Bar  Association.  A  vigorous  pka 
for  the  codification  of  the  law,  i  specially  oa  this  subject 

Abraham  Lincoln,  the  Lawyer,  ^  Harry  Earl  Montgomery.  A  short 
article,  chiefly  composed  of  quotations,  makina  a  sort  of  composite  pho- 
tograph, which  Tiaj^  be  a  very  fair  likeness  of  Lincoln  as  a  lawyer. 

The  Pmvcrs  of  Cong^cjs  Ozrr  Treaties.  Herman  \V.  Morri!^.  Address 
before  the  New  York  State  Bar  Association,  Januar>  30. 1903.  The  appar- 
ent conflict  between  the  powers  vested  by  the  Constitution  in  different 
branches  of  the  Federal  Government — ^the  general  power  of  legislation 
and  the  treaty-making  p«>wer — is  here  well  and  thoroughly  considered, 
concluding  with  the  decision  that  the  danger  of  .1  clash  between  the  twa 
while  always  present  in  theory,  is  to  all  intents  and  purposes  non- 
existent 

How  to  Get  an  Expert  Opinion.  Albert  S.  Osbom.  A  short  paper 
showing  the  evils  of  the  present  method,  and  sugge^^tinji  what  appear^ 
to  be  a  very  <(imple  and  eminently  fair  way  of  obtainmg  the  desired 
expert  knowledge,  and  eliminating  the  greatest  of  the  evils  com- 
plained of. 

The  TaiF  Vale  Case.  John  G.  Steflfee.  The  restim^  given  in  this 
article  of  this  now  famous  case,  is  clear  and  accurate.  No  official 
rcp^-trt  has  as  yet  appeared  of  the  latest  oecision  rendered,  but  the 
unoificinl  report  in  the  London  Tiptes  (newspaper).  December  20.  igui 
ha«  attracted  much  attention  in  this  country.  Mr.  Steflfee  concludes  that 
the  decisirm  in  the  ca«e  is  a  fair  one  on  most  points,  but  burdened  with 
"bald  and  uvclrss  dicta.**  detracting  froip  its  dignity  as  ;»  judicial  deci- 
sion, and  that  it  is  op^m  to  the  charge,  made  against  it.  of  being  'jtsdgt- 
made  law." 

s4  Court  Room  in  the  Visayans,  W.  F.  Norris.  A  picturesque  accooirt 
of  a  trial  for  **r<»hUTy  in  handn*'  in  the  Philippines,  and  incidentally  a 
sketch  (if  ex*sting  conditions,  other  than  legal,  in  those  islands^ 

AMEkiCAN  Lawyeil— May. 

The  Sources  of  the  American  Constitution,  Hon.  John  Woodward. 
A  «hort  artiele.  in  which  some  of  the  sources  of  the  Coristitutioa  are 
indicated.  Judge  Woodward  takes  the  usual  exce|Mion  to  Mr.  Glad- 
stone's declaration  that  the  Constitution  of  the  United  States  is  ''the 
most  wonderful  work  ever  struck  oflf  at  a  given  time  by  the  brain  and 
purpose  of  man*':  hut  it  surely  should  not  need  to  be  pointed  out  that 
Gladstone  did  not  mean  to  imply  that  this  was  done  without  drawiof 
upon  a  Knowledge  of  the  past  experieiKc  of  mankind.  That  the  mca 
who  framed  the  Constitution  had  not  "r.ources''  from  which  to  draw 
material  for  their  new  work  would  surely  not  have  occurred  to  such  a 
man  as  Mr.  Gladstone.  The  "wonderful  work**  was  in  the  use  made  ol 
th«*se  sources :  not  only  those  mentioned  by  Judge  Woo  {ward,  but  mmnj 
others  which  he  has  not  hao  space  to  touch  upon. 

The  Writ  of  Injunction  as  a  Cot'emmental  Agency.  John  N.  Jeweti 
Repeats  the  usual  mistake  as  to  the  meaning  of  the  phrase  ''created 
equal."  Trite  repetitions  of  things  the  Declaration  of  Independence  is 
now  supix)sed  to  say  but  does  not  say  have  become  somewhat  weari- 
somely common.  The  article  is  to  be  continued.^  and  in  this  tnstahnem 
the  author  docs  not  really  reach  the  subject  of  his  text. 
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A  St*w  Phase  IN  Corf^oratitm  Control.  1IarrtM)n  Stnndish  Smalley. 
An  i'xpttsition  of  the  recent  legislation  in  Virginia  on  the  subject  of  the 
mc(>n*^^>'«'^t>"*^  snd  cuntn>l  of  cor|N>rati<ms.  Corporati«»ns  are  made  sah- 
jcct  lo  public  stirviillance  and  control.  A  cntnini^sion  is  created  with 
wide*  T>'>u-crs.  being  made  the  sole  incorporating  agency  for  the  state. 
This  U}«islai)on  is.  on  the  whole,  approved  by  the  author. 

CjVici/  Tnats  in  J  w turn.  II.  Effie  Deans.  This  second  of  the  .seriei 
preseius  to  us  the  celebrated  trial  scene  from  the  "Heart  of  Midkithian." 
The  scene  is  given  entire. 

Amemcan  LAWYCK.^une. 

The  Arrest  and  Trial  of  Jesus  V teheed  from  a  Legal  Standpoint.  Jus- 
tice W.  J.  Gaynor.  A  most  intcre>tinK  contribution  to  the  literature  of 
the  subject.  The  procedure  of  lK>th  Roman  and  Jewish  tribunals  it 
clearly  explained,  many  errors  commonly  accepted  correctt-d,  and  the 
whole  matter  illumined  by  the  touch  of  a  mind  peculiarly  wel!  adapted 
to  treat  c»f,  and  in  totich  with,  the  stibject. 

The  Writ  of  Injuneti,m  as  a  Governmental  Agency.  (Continued,) 
The  writer  reaches  his  subject  in  this  concluding  part  of  bis  paper,  and 
in  tipholding  the  writ  of  injunction  as  a  governmental  agency  he  pre- 
sents able  argtmients  in  an  interesting  manner.  Too  great  a  use  of 
invective  and  the  imrest rained  use  of  invidious  adjective*,  however, 
greatly  weakens  both  argument  and  interest. 

Great  Trials  in  Fiction.  III.  The  Last  Sentence.  Maxwell  Gray. 
The  selection  is  not  this  time  from  a  classic,  hut  a  modem  writer.  The 
incidem  chosen  is  one  to  try  the  writer's  skill  and  the  reader's  nerves. 

Canadian  Law  Rmiw.— May. 

Forged  and  Raised  Cheques  and  Forged  Indorsements,  A.  W.  P. 
Huchanan.  The  law  is  traced  through  the  decisions  of  the  courts,  bcgin- 
ninR  with  l^jrd  Mansfield's  decision  in  Price  v.  Seale,  in  176J,  to  Lord 
AlviTstone*ft  in  ShiiReld  Cortoration  v.  Barclay,  in  igoo.  The  conclu- 
.•«inn  is  that  the  tendency  of  the  courts  is  to  nold  the  banker  strictly 
rcspfmsible  for  loss  to  his  customers  and  innocent  parties. 

Sir  Walter  Scott  as  a  Lawyer.  Neil  McCrimmon.  The  preparation 
of  the  great  novelist  for  the  profession  of  a  lawyer  is  pleasantlv  told. 
as  are  also  a  ntimber  of  anecdotes  of  his  work  after  that  profession  was 
acnuired. 

Great  Criminal  Judges.  E.  R.  Bowen-Rowlands.  After  toiKhing  upon 
.^ome  chnracteriMics  of  Sir  .Alexander  Cockbum,  John  Du^e,  Raron 
CoU-ridge,  is  highly  eulogized;  Lord  Russell  of  Killowen  praised  as  a 
coniman<ling  genias.  but  Sir  James  Fitzjames  Stei>hen  receives  le<s 
kimlly  treatment.  The  ability  of  the  present  recorder  of  London,  Sir 
Ff^rrest  Fulton,  is  highly  praised,  and  Mr.  Justice  Wrisht's  humanity 
afi«l  xeal  as  a  reformer  noted.  Mr.  Justice  I-awreiKc  and  Sir  Henry 
Hawkins  receive  short  but  appreciative  notice. 

J^ondon  K.  C/s  and  Their  Chambers.  A.  Wallis  Myers.  **Could  the 
flanstones  which  pave  the  pkicid  ccnirts  of  the  Temple  cry  out,  what 
memories  could  they  give  us."  says  Mr.  Myers,  and  tne  sentence  has  a 
very  familiar  sound,  but  the  iraper  is  less  convnitional  than  its  opening 
st-ntcnce  would  indicate,  although  the  style  is  repcrtonal. 

yf  Canadian  Tfivorce  Court.  The  discussion  in  the  Ho'«se  of  Com- 
mr»fis  regarding  the  establishment  of  a  divorce  court  is  here  given  in 
full  from  Hansard. 

The  Evolution  of  Local  Taxation  in  Ontario.  1.  Early  Local  Gait* 
rrumrnt.  As  the  sub-title  indicates,  this  first  part  of  the  subject  is 
treated  as  well  from  the  historical  as  the  legal  side,  and  is  not  the  less 
interesting  for  that  fact. 
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Columbia  Law  Review. — ^June. 

Maritime  Lien  for  Damages.  Tliomas  G.  Carver.  Contrasts  the  three 
systctris  in  force  in  leading  maritime  slates,  and  shows  that  a  greater 
unifomiiiy  is  much  ic  1k»  desirc«l.  The  evil  of  a  remedy  varying 
aocordinp  to  the  port  in  which  a  ship  h.nppens  to  he  is  naturally  great, 
and  the  Inteniatiunal  Maritime  Committee  has  taken  up  the  matter  for 
re«lress. 

Is  Suicide  Murder?  William  E.  Mikell.  After  an  interesting  and 
exhaustive  review  of  the  English  law  on  the  subject  from  the  earliest 
authorities  down  to  the  present  time,  the  author  concludes  that  suicide 
is  murder  in  English  law.  In  the  United  States.  Massachusetts  is  given 
as  the  only  state  which  has  passed  upon  the  point,  and  that  state  has 
decided  it  in  accordance  with  the  Enslish  ^iew. 

Agency  Imputed  from  a  *' Course  of  Business."  Edward  B.  Whitney. 
This  dixrtrine  is  of  quite  recent  origin.  The  author  of  this  article  claims 
the  first  case  to  be  that  of  Martin  v.  IVebb  in  i8&|.  It  has  had  a  swift 
development  in  New  York,  but  is  still  undetermined  in  the  remaining 
states.  The  paper  does  not  favor  the  New  York  view,  but  discusses 
the  question  impartially  and  calmly. 

Harvard  Law  Review. — ^June. 

The  Xorthern  Securities  Case  and  the  Sherman  Anti  Trust  Act.  C 
C.  Lmgdell.  The  Sherman  Act  is  first  reviewed,  and  it  is  declared 
that  «lie  act  docs  not  make  the  acts  declared  illegal,  civil  torts;  that  it 
is  a  criminal  statute  pure  and  simple,  conferring  upon  courts  of  cqtiity 
jurisdiction  to  restrain  such  acts.  Mr.  Langdell  concludes  that  the  dcci- 
sion  was  wrong  in  averring  that  the  acts  complained  of  constituted  a 
violation  of  the  statute,  and  that  the  relief  given  was  not  authorized 
by  the  act  or  warranted  by  any  principles  of  equity.  He  also  claims  that 
no  justification  of  the  decree  can  be  given,  but  that  of  "the  end  justifies 
the  tnvrans." 

Limitations  upon  the  Right  of  JVithdrau*al  from  Public  Employment, 
H.  W.  Chaplin.  This  very  thouKhlful  and  able  article  brings  out  the 
fact  that  the  law  ha^i  ptu  mto  the  hands  of  the  workmen  "a  powerfol 
club.*'  This  club  they,  as  yet.  have  not  learned  skilfully  to  use,  hardly 
indeed  to  use  at  all.  Mr.  Chaplin's  conclusion  that  the  law  is  capable 
of  protecting  the  public  from  serious  loss  while  employer  and  employe 
are  settling  their  quarrels  is  comforting  to  a  public  which  already  has 
suffered  much. 

Retreat  from  a  Murderous  Assault.  Joseph  H.  Beale.  Jr.  The  history 
of  the  law  of  sclf-defmse  is  most  carefully  traced  throtigh  the  cases 
in  the  year  books  to  the  time  of  the  treatise  writers  and  the  modem 
reports,  and  so  on  r.p  to  the  present  d.iy  and  the  conflicting  opimoo 
of  our  own  Supreme  Court  cited  in  the  first  paragraph.  Mr.  Beale 
ivvU  that  there  should  be  no  theoretical  douht  as  to  the  princTple 
involved.  "No  killing  can  be  justified,  upon  any  ground,  which  was  not 
ni*ce»4»iary  to  sixure  the  de^^ired  and  |H'rmined  result,  and  it  is  not 
necess;iry  to  kill  in  self-defense  when  the  assailed  can  defend  himself 
by  the  ]>e:irv'ful  though  often  distnMefnl  method  of  withdrawing  to  a 
place  of  safi'ty.  .  .  .  The  interest*  of  the  state  alone  are  to  he 
n-garded  in  justifying  crime,  and  ihti^e  interests  require  that  one  man 
should  live  rather  than  that  another  should  stand  his  ground  in  a  private 
conflict." 

New  Jersey  Law  Jourmai. — May. 

.Inthfuati'd  Courts  and  Miscarriage  of  Justice.  X.  Judgments.  Charles 
H.  llartshome.  Sli«>ws  the  evil  of  the  present  "antiquated**  and 
inflexiMe  judgments  in  New  Jersey,  and  makes  the  showing  a  convincing 
argument  against  present  conditions. 
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Y  MS.  Review.— June. 

The  /i*'}:iMMnifis  of  an  Olhcial  P.uropvan  Code  of  Prn^aie  Internafionai 
I.ju\  Siiiu-on  K.  Baldwin.  The  "new  interest  of  our  people**  in  this 
stil»j«vt  w;11  (knihile***  tnnke  an  intrrrsting  article  more  interesting. 
What  ha«  lH*en  done  toward  the  suggested  code  U  reviewed  and  what 
remain:*  lo  l>c  done  is  suggested. 

Economic  lnicstliiatu**i  in  the  VniUd  States.  Jacob  H.  Hollander. 
The  writer  ^hows  that  in  the  short  time  since  economic  investigation 
haN  been  pursued  in  this  country  much  has  been  done.  He  also  points 
out  that  here  the  field  is  very  wide  and  of  great  interest,  and  suggests 
that  it  is  now  time  for  work  upon  broader  lines. 

Increasing  and  Diminishing  Costs  in  International  Trade.  Francis 
Walker.  A  misprint  ha<  made  this  article  appear  as  ** International 
Law***  in  the  table  of  contents,  but  it  is  exclu<(ively  devoted  to  costs  in 
inter*iational  trade,  and  the  subject  is  developed  by  the  geometrical 
mctlxKl  and  illustrated  by  tables,  charts  and  diagrams.  Some  points 
very  intere.«ting  to  both  free  traders  and  protectionists  are  made,  and 
the  article  is  doubly  interesting  at  a  time  when  England  seems  inclined 
to  rf-«fcpen  the  old  argument  l^tween  the  two  theories. 

The  Anthracite  Strike  Commission's  Awards,  Peter  Roberts.  A 
very  im|>artia]  resume  of  the  awards  made  by  the  Commission  and  some 
criticisms  of  them.  The  awards  relative  to  wages  are  shown  to  have 
worked  some  injuMice.  and  those  relative  to  the  weighing  of  ooal  are 
considered  the  least  satisfactory.  The  revival  of  the  sliding  scale  is  not 
thought  judicious  and  the  discharge  of  the  ''coal  and  iron  poltcc* 
ftelieved  not  to  be  a  prudent  step. 

Suicide  in  the  Vnited  States.  William  B.  Bailey-,  h  would  seem  that 
the  subject  could  hardly  be  covered  more  minmelv  than  it  is  here. 
The  causes  of  suicide,  the  various  ages  of  the  suicicfe.  rdattve  ages  of 
men  and  women,  relative  causes,  the  means,  the  days  when  committed, 
even  the  "'favorite"  hours,  and  •'favorite"  methods,  are  given  in  text  and 
taMci 
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TiiK  Law  of  iNsniANrE,  Fike,  I^fk,  Accmdext,  Guaranteb. 
By  William  A.  Kkuu.  Pp.  xi-fOH.  St.  Paul,  Minn.: 
Kci'fc,  Davidf^on  Coinpany.    1902. 

Thi-  author  of  tliis  iKxik  has  ailopied  the  fonn  in  which  many 
of  tin-  nsftit  toxt-lKMiks  haw  Ikh-ii  written,  viz:  hiaek-letter  head- 
iii;:^  ^ivin<;  in  a  few  hrief  K'ntencrs  the  principle}^  of  law  con* 
taiiircl  ill  tlie  followiii;;  .<4H*t ioii?;,  then  a  fuller  statement  of  the 
law  in  the  text,  follownl  by  cli^'«'?'ts  of  eas<»8.  When  well  carried 
out  this  is  a  most  eonvtiiient  form  for  either  the  PtniU*nt  or  the 
praetitirmer.  Tn  hin  um*  of  ihis«  form,  however,  the  author  haf, 
in  this  hook,  left  nuuh  to  Ik*  clfsireil.  The  Waek-letter  headinf:! 
are  j)rrh:i|)s  the  must  >iice<»sj*riil  jiart.  These,  as  a  general  rule, 
^'ive  a  vtTy  gocnl  summnry  of  the  principles  of  law.  The  «e- 
tion»  following,  however,  have  the  objection  that  thej  arc  full 
of  rc'iK'titicms.  and.  though  they  extend  over  a  dozen  tinMV  as 
mueli  spaee  as  the  headlines,  fnH|uently  add  very  little  to  them. 
Tlie  sinipU*  and  obvious  principles  of  law  are  treated  at  lc*ngth, 
whieli  must  only  annoy  the  reader  who  wishes  to  get  Bt  the 
n»al  problems  with  as  little  delay  as  possible.  These  problemf 
the  author  rarrly  deals  with  in  any  satisfaetory  way,  if  indeed 
he  as  mueh  as  jMunts  them  out,  in  that  part  of  the  ehapter. 
Then  follow  brii'f  digests  of  the  facts  of  numerous  cases,  with 
the  d<»eisifms.  The  grounds  of  d<f*ision  are  usually  not  given; 
they  iiTi*  very  ran»ly  given  when  most  desircnl  by  the  nudor. 
Apparently  eon  dieting  disMsions  an»  phutNl  side  by  side  with- 
out  any  eontment.  and  thf  readrr  is  left  to  look  for  himself  to 
aseertain  whttluT  the  confliet  is  due  to  the  different  courts'  look- 
ing at  the  saiiM*  f|U4>tion  in  a  diffrn*nt  light,  or  whether  there  is 
sonii'  giMHl  gnaind  of  distinetion. 

T1h»  jirmiig«'nirin  of  the  whf»Ie  IkkiW  is  logieal,  and  with  a  good 
index  jiiid  a  vi-ry  ffuiiplcte  list  of  cas4*s.  alxnit  4.300  in  number, 
the  prn(  titioiKT  Mill  find  it  a  etrnvenient  guide  in  hunting  up 
the  <'ases. 

Till'  ]»roportion  of  thr  Iniok  is  bad.  .\n  author  of  a  special 
•ubjeit  like  insuninec*  should  assume  somr  knowle<1ge  on  the 
jtart  of  the  n^ad^T  of  the  subject  of  eontraets.  The  author  of 
thi<  lMM»k  takes  the  first  ITi'^  pagi*s  to  discuss  such  topics  of  the 
Isiw  <if  contracts  as  every  ImjoIc  on  eontraets  would  deal  with 
fully,  ^uc•h  as,  csM^ntials  of  a  etmtraet,  parties  to  contract*  the 
form,  making,  constituents.  interpn*t4itions,  etc.,  of  contract 
Thi'  next  150  i>ag4's  are  devoted  to  the  subjM  of  agents.  What- 
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I'viT  of  t1i<V(»  ^.^^jtit*  is  iKM-nliiir  to  tin?  law  of  ingumrico  might 
rnsily  liiivo  Imi'ii  t»i*«ti'<l  in  n  third  the  number  of  pnj*cw.  These 
Fiihjlrtp  ain?  followed  l»y  a  ehnptt»r  on  "Inj^uniWe  Intorent,"  a 
8ubj«*et  partirtilariy  to  Ix"  looki^d  for  in  a  IkxiIc  on  inmirance^ 
whjeh  cover?  only  peventcen  pages. 

In  the  Tvi?h  to  jjet  law  books  or  a  eomparatively  recently 
dcvelo]HHl  subji*(*t  on  the  market  before  others,  it  fs  perhaps  no 
wonder  that  fliotie  qualities  in  a  work  which  take  much  ttme 
and  thoti;;lit  an*  so  often  lacking  nowadays,  ^liile  Mr.  Kerr 
hai>  ;?iven  uf  a  book  which  will  doubtlegg  serve  to  a  good  many 
practitioner^^  as  a  convenient  digest  of  the  capes  in  insurance,  we 
cannot  help  wishing  he  had  made  it  something  more. 

H.W.L. 


A  Tkxt-Book  or  Leoal  MEmciNE  and  Toxicolooy.  Edited 
by  Fi{Kni:itu*K  Petkusox,  M.  D.,  Chief  of  Clinic,  Nervous 
I>i»parinHnt  of  the  Collejre  of  Phyrieians  and  Surgeons.  New 
York;  and  Waltkii  S.  IIaixes,  "M.  D.,  Professor  of  Chem« 
iptry.  Pharmacy,  and  Toxicology,  Rush  Medical  College,  in 
afliliation  with  the  University  of  Chicago.  Two  volumes. 
Vol.  I.  Pp.  730.  Philadelphia,  New  York,  London:  W.  B. 
Sounder?  &  Co.    1908, 

'Fills  tri'iiti^se  hap  Wn  dividtMl  into  two  |)ortions,  the  firpt  part 
of  wbieb  i»i  drvoted  to  I^*gal  Mwlicine  and  the  pecond  jiait  to 
Toxieoli);ry.  It  ip  with  the  firi^t  part  that  we  have  to  deal,  the 
second  not  having  appeared  as  yet. 

'Hie  authors  state  that,  "the  obji»ct  of  the  pn^sent  work  is  to 
give  to  the  medical  and  legal  professionp  a  fatrly  comprchensiTe 
survey  of  forenpje  medicine  and  toxicology  in  moderate  com- 
pass/* and  that  tln^pc  two  volumes  should  take  an  intermediate 
]>lace  lM*tw«H'n  the  manualp  of  limited  pizi*  on  the  one  hand  and 
those  systems  of  bgal  mi^dicine  of  almoiit  encycloiiedic  dimen* 
sions  on  the  other. 

Tlie  work  contains  an  intnxluction  giving  advice  to  medical 
expertp.  and  to  attorneys  as  to  the  best  m(»thodp  of  obtaining 
the  desin^d  infonnation  from  witnepP4»s.  Thip  portion  of  the 
book,  wliieh  is  entitled  **Expert  Evidence."  should  I)e  of  con- 
siderabli*  value  to  tbo«e  of  the  mi*<1ical  proft^ssion  who  are  called 
to  the  witni'ps  stand  as  ex|M»rt?».  in  that  pound  advi^t*  is  given  an 
to  how  the  exjjert  phonld  eimduct  hinis*»lf  while  giving  c>vidence 
so  as  to  make  the  lK»pt  inipn»ssion  on  the  jury.  It  would,  how- 
v\i*r.  have  done  no  harm  if  the  wliinrs  had  pei»n  fit  to  give  a 
g(*neral  knowKnlge  to  the  n»adcT  of  tlie  relevancy  of  exp(»rt  evi- 
dence, po  that  the  diwtor  might  kn«>w  pomcthing  of  what  the 
limits  placed  on  his  eviih»nce  are,  and  how  far  it  ip  hip  duty  to 
answer  questions  which  may  be  put  to  him.  For  it  ip  a  well- 
knoMii  fjiet  that  the  average  expert  is  liable  every  now  and  then, 
jiartienlarly  if  an;:er(Ml,  to  give  a  lot  of  evident  M'hich  is  abso- 
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hit*  ly    irrelevant,   ancl    which   iw>t   infrequently  leiiTOs  a  bid 
in)jvrc»?sion  on  the  juir. 

The  book  besides  containing  a  discussion  of  the  usual  topics. 
Umiu}  in  treatises  on  this  subject  has  a  chapter  on  "The  DeFtnl^• 
lion  and  Attempted  Destruction  of  the  Iliuuan  Body  by  Fire 
jind  Cheuiieals/'  From  a  legal  point  of  view  there  can  be  do 
doubt  but  that  this  is  one  of  the  most  important  and  interesting 
chnpters  in  tlie  whole  book.  The  length  of  time  and  the  muh 
tity  of  fuel  necessar}*  to  the  destruction  of  the  human  body  is 
thoroughly  discussed. 

In  n*gard  to  the  rest  of  the  book  veiy  little  can  be  said,  as  it 
wa<  evidently  written  for  the  benefit  of  the  medical  roan  and 
not  f(»r  the  lawyer.  It  may  be  of  use  to  the  doctor,  of  this  we 
cniiiiot  •^jHJik  jinthoritntively,  but  we  fivl  justifie<l  in  asserting 
tbjit  >o  far  as  the  lawyer  is  eoneenuNl  he  will  derive  no  benefit 
uliatcxer  from  this  work  from  the  legal  point  of  view.  It  is  a 
mat  Ik*  on  legal  njcdicine,  not  a  treatise  on  medical  law. 

If.  P.  N. 


Coi.UEii  OX  Rank  1(1' PTC V.  The  Law  Axn  rRAcricE  is  Baxk- 
urpTC'Y  rxDEii  THE  Xatioxal  Baxkki'itcy  Act  of  1898  as 
Amknhkd  iiY  THE  AcT  OF  FEimrARY  5,  1903.  By  Wiluam 
H.  llcrrciiKiss.  Rc*fercH'  in  i^ankruptcy  at  Buffalo/ X.  Y^  and 
Lfitnrtr  on  the  I-niw  of  Bankriiptcv  in  the  Buffalo  Law 
Srbikil.  Fourth  edition.  Fp.  xiii+984.  Albany,  N.  Y.: 
Afattluw  Binder.     1903. 

This  editifin  of  tlie  authors  comprehensive  treatise,  af  its 
tiilr  indicates,  brings  the  subjc»ct  down  to  date,  and  owing  to  the 
additions  nnd  ebnngi'S.  the  re<ult  is  practically  a  new  work  of 
<>neb  eoinplrtcness  jis  to  render  it  a  valuable  publication  to  a 
praeiitioner  who  is  jKTbaps  unfamiliar  with  the  subject 

Snuiv  of  the  novel  featun»s  are  as  follows:  The  caaca  referred 
to  are  eite<1  iir  fmitnotes  and  not  in  the  body  of  the  text;  the 
eitiition*-  an»  largely  to  preeiMlents  uwler  the  pn*«.'nt  law  although 
thi»*^e  thought  valuable  under  previous  laws  are  induded;  a 
>y-ttin  of  short  indices  called  f^fffwpitrg  of  Srciions  has  been 
addcMi  at  th«*  bead  of  each  sc»ction,  by  means  of  which  the  invca- 
tig.itor  may  sp««e<1ily  reach  the  pafagra-)h  for  which  he  is  in 
quest:  nnu'h  more  space  hns  been  given  to  practice  than  in 
former  e<litions:  a  lengthy  list  of  Supphmrntan/  Formn  haacd 
on  the  exjH'rionee  of  a  referee  in  bankruptcy  has  been  added. 

Inasmuch  as  bankruptcy  is  statutory  in  origin  and  devrlop- 
njent  and  the  enactments  of  Congress  so  irregular,  a  work  of 
this  nature  is  peculiarly  valuable  to  both  student  and  practi- 
tioner, comprising,  as  it  does,  all  nec<»ssary  information  on  the 
subji^ft.  Former  editions  of  this  work  have  in  the  past  been 
commenteil  upon  in  these  columns,  so  that  further  n»marks  are 
unnecessan'.  W,  U.  3t. 
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sents  a  number  of  interesting  and  closely  allied  questions 
of  the  same  general  character. 

Before  going  further  let  us  examine  the  law  as  to  con- 
sent when  pleaded  generally  as  a  defence  to  alleged  crime. 
A  satisfactory  statement  of  the  general  rule  is,  that  ''No 

467 


466 


BOOK  REVIEWS. 


hnvh    irrt'lovant,   and    which  iw»t   infrequently  leiiTes  i  \m 
ii»)j»rc*«sic)n  on  the  jury.  . 


^*««  .«.v  -..J »»   %..  —  .......  j«ntMf»«tv  iiMi*  iirra 

InnsnitH-h  np  iMinkniptoy  iu  pliitiitory  in  ori>rin  and  develop" 
iiu'nt  and  the  enaettnenti^  of  Conprof^  ho  irregular,  a  work  of 
thi«  natnre  is  peculiarly  valuahle  to  Wh  student  and  practi- 
titiiK-r.  eoiu]»rijiiii/r<  ae  it  does,  all  neeessar)'  information  on  the 
suhjnt.  Former  edjtionp  of  thiF  work  hive  in  the  pa^t  been 
crunmented  upon  in  thope  columns,  po  that  further  n»marks  arc 
unneecfssan'.  VT.  II,  31. 
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THE  LAW  AS  TO  CONSENT  WHEN  PLEADED  AS 

A  DEFENCE  TO  CERTAIN  CRIMES 

AGAINST  THE  PERSON. 

In  the  succeeding  pages  an  attempt  will  be  made  to  state 
concisely  the  law  as  to  certain  phases  of  the  doctrine  of 
consent,  and  while  so  doing,  to  ascertain  how  far  it  is  con- 
sistent with  sound  logic  and  conunon  sense. 

At  the  beginning  of  any  discussion  it  is  well  briefly,  yet 
accurately,  to  define  its  limits. 

In  the  present  instance  it  is  not  my  purpose  to  deal  with 
the  whole  question  of  consent  as  a  defence  to  a  charge  of 
crime,  but  merely  to  examine  its  general  character  and  the 
questions  presented  when  *it  is  pleaded  as  a  defence  to  indict- 
ments for  nqie,  assault  with  intent  to  commit  rape,  and 
assatdt. 

With  regard  to  the  three  crimes  above  mentioned,  it 
should  be  said  that  consent  when  pleaded  as  a  defence  pre- 
sents a  number  of  interesting  and  closely  allied  questions 
of  the  same  general  character. 

Before  going  further  let  us  examine  the  law  as  to  con- 
sent when  pleaded  generally  as  a  defence  to  alleged  crime. 
A  satisfactory  statement  of  the  general  rule  is,  that  "No 
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act  shall  be  deemed  a  crime  if  done  with  the  consent  of  the 
party  injured/'  etc.,  with  certain  qualifications  not  affecting 
this  discussion.*  

Consent  then,  when  proved,  being,  in  mostrcases,  an  ade- 
quate defence  to  a  criminal  indictment,  let  us  examine  it 
in  detail,  in  connection  with  its  efficacy  as  a  defence  to  the 
tliree  speciflt  crimes  selected  for' examination,  tCHwitiTapc, 
assault  with  intent,  etc.,  and  assault 

We  shall  first  deal  with  rape,  because  the  largest  num- 
ber of  cases,  and  hence  the  greatest  amount  of  discussion 
has  arisen  with  regard  to  that  crime.  * 

I.  Consent   when  Pleaqed  as  a   Defence  to  the 
Charge  of  Rape. 

In  considering  this  part  of  our  subject,  it  is  of  primary 
importance  to  determine  (i)  the  origin  and  devdopment 
of  the  definition  of  rape  at  common  law;  (2)  the  nature 
of  the  crime  in  England  to-day;  (3)  its  nature  in  the 
United  States;  (4)  to  what  extent  if  has  been  affected  in 
America  by  the  tendency,  6bservabfe  ill  many  states,  to 
codify  the  law. 

I.  As  e^ily  as  the  thirteenth  ctetury  We  fiikl  Bractoo 
writing  thus:  ^There  is  amongst  other  appeals  a  certain 
appeal  which  is  called  concemitlg  the  rape  of  vii^ns,  and 
the  rape  of  a  virgin  iis  a  certain  crime/which  a  woman 
charges  against  a  man,  by  whom  she  says  that  she  has  been 
violently  overpowered  against*' the  p^e  of  the-16Srd  the 
king,"  etc.*  And  later  in  speaking  of  the  prisoner's  de- 
fence :  "Likewise  he  may  except  against  her,  that  he  had 
her  and  deflowered  her  with  her  will,  and  not  against  her 
will,  and  that  she  has  lately  appealed  him  in  hatred  of 
another  woman,  whom  he  keeps  as  a  concubine,  or  whom 
he  has  taken  to  be  his  wife,  and  through  the  instig^on  of 
some  of  her  relatives."* 

The  first  statute  on  the  subject  seems  to  be  the  Statute 

of  Westminster  the  First,  3  Edward  I.,  1275,  the  terms  of 

-  -    —  ■      ■-.-■-.    -  _ 

^Am.  and  Engl.  End.  of  Law,  Vol.  3  (zst  ed.),  page  66a.    Tit., 
•  •  Consent. ' '     (Citi];ig  authorities.) 

*  Bracton,  Lib.  III.  De  Corona,  Cap.  aS,  f.  147a. 

■  Bracton,  Lib.  Itl.'De  Corona,  Cap.  aS,  f.'x4^4.  'V    ' 
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which  were  as  foUows:  "'And  the  King  prohibeth  that 
none  do  ravish,  nor  take  away  by  force  any  maiden  within 
Age  (neither  by  her  own  consent  nor  without),  nor  any 
Wife  or  Maiden  of  full  Age,  nor  any  other  Woman  against 
her  will ;  and  if  any  do/'  etc.* 

Ttn  years  later,  in  1285,  ^^  ^^  ^  subject  again  dealt 
with  in  the  Second  Statute  of  Westminster,  thus :  'It  is 
provided,  That  if  a  Man  from  henceforth  do  ravish  a 
Wcxnan  married,  Maid  or  other,  where  she  did  not  con- 
sent neither  before  nor  after  he  shall  have  Judgement  of 
Life  and  of  Member.  And  likewise  where  a  Man  rav- 
isheth  a  Woman  married.  Lady,  Damozel,  or  other,  with 
Force,  altiiough  she  consent  after,  he  shall  have  such  Judge- 
ment as  before  is  said,  if  he  be  attainted  at  the  King's  suit, 
and  there  the  King  shall  have  the  suit."* 

The  difference  in  the  wording  of  these  two  statutes  was 
responsible  for  much  of  the  difficulty  in  which  the  subject 
became  involved  in  later  years.  This  difference  lies  in  the 
fact  that  in  the  St  3  Ed.  I.,  the  phrase  used  is,  "'nor  any 
Wife  or  Maiden  of  full  Age,  nor  any  other  Woman  against 
her  will,"  while  in  the  Second  Statute  of  Westminster  the 
apposite  wording  is,  "'where  she  did  not  consent  neither 
before  nor  after,"  etc 

The  question  as  to  whether  with  respect  to  these  phrases 
a  real  difference  in  meaning  exists  between  the  two  stat- 
utes was  fruitful  of  much  controversy,  and  a  little  later 
we  shall  deal  more  particularly  therewith. 

To  return  to  the  definition:  In  Cckt's  Institutes  this 
subject  is  thrice  mentioned.  In  I.  Inst,  Sect.  190,*  it  is 
said:  "Rape,  Raptus,  is,  when  a  man  hath  camall  knowl- 
edge of  a  woman  by  force  and  against  her  will."  Again 
in  the  second  part  of  the  Institutes,^  Cap.  XIII.,  in 
commenting  upon  the  Statute  of  Westminster  First," 
Coke  affirms  the  above  definition,  and  recites  at  length  the 
different  punishments  meted  out  at  various  times  for  this 
crime,  it  having  been  made  a  felony  by  the  Statute  of  West- 

•  3  Ed.  X.  West.  I.,  Cap.  XIII.    •  13  Ed.  i.  Wcrt.  II..  Cap.  XXXIV. 

•  Co.  lit.  I.  Inst.,  Sec.  190. 

'  Co.  Lit.  II.  Inst.  (Westzn.  primer.  Cap.  XIII),  page*i79- 
■  ^''i^a,  note  j. 
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minster  II.,  dite  results  having  ensued  from  weakening 
the  punitive  law  with  respect  to  it  ten  years  previoosly. 
Finally,  in  3d  Inst,  Cap.  XI,  p.  60,*  a  more  lengthy  defini- 
tion is  given:  "Rape  is  felony  by  the  common  law,  de- 
clared by  parliament  for  the  unlawfull  and  camall  knowl- 
edge and  abuse  of  any  woman  above  the  age  of  ten  years 
against  her  will,  or  of  a  woman  child  under  the  age  of  ten 
years  with  her  will,  or  against  her  will,  and  die  offender 
shall  not  have  the  benefit  of  clergy/' 

Hale^®  quotes  the  foregoing  definition,  with  the  omission 
of  a  few  unimportant  words,  and  Hawkins  in  his  work  oa 
Crown  Law^^  briefly  describes  the  crime  as  follows:  'It 
seems  that  rape  is  an  offence  in  having  unlawful  and  carnal 
knowledge  of  a  woman  by  force  and  against  her  will." 
Coming  to  more  modem  times,  we  find  a  similar  definition 
in  East's  Crown  Law,^'  where  it  is  said,  that  ^'Rs^ie  is  the 
unlawful  cai^nal  knowledge  of  a  woman  by  force  and 
against  her  w.ill." 

The  foregoing  definitions  have  been  recited  at  length  to 
show  that  the  leading  English  jurists,  lawyers^  and  com- 
mentators, followed,  in  their  definitions  of  the  offence,  the 
wording  of  the  First  Statute  of  Westminster,  instead  of 
that  of  the  Second.  It  may  easily  be  seen  that  such  a 
cotu-se  would  be  likely  to  cause  trouble,  and  such  was  the 
case.  In  1859,  in  a  case^*  tried  before  Lord  Campbell,  C 
J.,  it  appeared  that  a  feeble-minded  girl  had  been  violated. 
In  deciding  the  case  his  Lordship  said :  "I  am  of  opinion 
that  the  conviction  must  be  affirmed.  .  .  .  The  defini- 
tion of  rape  may  now  be  considered  res  ad  judicata.  The 
question  is,  what  is  the  proper  definition  of  the  crime  of 
rape?  Is  it  carnal  knowledge  of  a  woman,  against  her  will, 
or  is  it  sufficient  if  it  be  without  the  consent  of  the  prose- 
cutrix? If  it  must  be  against  her  will,  then  the  crime  was 
not  proved  in  this  case,"  etc.    He  tfien  goes  on  to  say  that 

•  Co.  Lit..  3d  Inst.,  Cap.  XI.  p.  60. 

>*  Hale.  P.  C.  *6a8.  (Hale*8  Pleas  of  the  Crown  was  not  published 
before  his  death  in  1 6 7 6 .  Parliament  requested  its  publication  in  1 680, 
but  an  authoritative  edition  did  not  appear  until  1736.) 

"  Hawkins.  P.  C.  Chap.  XVI,  p.  lai,  1716. 

«  I  East.,  P.  C,  434,  Sec.  x,  1806 

"  /?.  V.  Fletcher,  8  Cox  C.  C.  131.     (Ct.  of  Crim.  App.,  1859.) 
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under  the  statute  of  Westm.  II.,  the  vital  question  is 
whether  the  woman  '"consents  either  before  or  after,"  and 
such  being  the  case,  and  it  being  clear  that  here  the  girl 
from  lack  of  mental  capacity  never  was  able  to  consent, 
the  prisoner  was  properly  convicted.  His  Lordship  also 
cited  the  case  of  R.  v.  Camplin^^  as  a  leading  decision  in 
support  of  his  opinion,  arguing  that  by  holding  in  that  case 
that  a  connection  with  a  non-resisting  dnmken  woman 
amounted  to  rape,  the  court  had  tacitly  affirmed  the  defini- 
tion of  the  crime  contained  in  13  Ed.  I.,  Cap.  XXXIV. 

In  the  same  case  Martin,  B.,  said:  "I  am  of  the  same 
opinion.  I  am  quite  content  to  take  the  Stat.  West.  II,  C. 
34,  and  follow  the  definition  in  it,  and  apply  it  to  the  facts." 

This  exposition  of  the  law  was  affirmed  eighteen  years 
later  in  the  case  of  Regina  v.  Flattery^^  Huddleston,  B., 
saying :  'The  definition  of  rape  as  given  in  the  statute  of 
13  Edw.  I.,  C.  34,  was  adopted  by  this  court  in  Reg,  v. 
Fletcher.  Generally  speaking  it  is  ravishing  where  the 
female  does  not  consent  before  or  after." 

2.  Therefore  we  may  conclude  that  in  England  at  the 
present  time  it  is  judicially  held  that  while  some  differ- 
ence may  exist  between  the  two  statutes  with  regard  to  the 
synonymity  of  the  phrases  ''against  her  will"  and  "without 
her  consent,"  and  though  the  statute  Westm.  I.  may  have 
been  followed  by  many  eminent  text  writers  in  their  defini- 
tions of  the  crime,  still  the  courts  in  their  decisions,  notably 
in  /?.  V.  Camplin,^  have  definitely  adopted  the  statute 
of  Westm.  II.  as  controlling  law.  Consequently  it  fol- 
lows that  in  England  to-day  rape  is,  legally  speaking,  the 
unlawful  carnal  knowledge  of  a  woman  had  forcibly  and 
without  her  consent. 

3.  Let  us  now  consider  the  status  of  the  definition  at  the 
present  time  in  the  United  States. 

It  may  be  said  with  regard  to  the  definition,  that  the 
various  states  having  modeled  their  statutes  on  the  English 
law,  there  is  but  little  variance  in  wording  from  that  em- 
ployed in  one  or  the  other  of  the  English  acts.    Hence  in 

"  I  CoxC.  C.  aao,  1845. 

**  13  Cox  C.  C.  388.     (Ct.  of  Crim.  App.,  1877.) 

"  Supra,  note  14. 
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America,  as  in  England,  the  main  point  of  difficulty  in  the 
language  of  the  definition  is  the  same,  namely,  which  phrase 
shall  be  used  to  express  non-consent  and  whether  the  two 
phrases  are  alike  in  meaning. 

The  other  principal  difficulties  of  the  definition,  to-wit: 
the  correct  legal  interpretation  of  its  potential  words,  will 
be  dealt  with  at  length  under  a  subsequent  head. 

The  present  question  is  reviewed  in  a  masterly  manner 
by  the  late  Mr.  Justice  Gray.  The  point  as  to  die  synonym- 
ity of  the  phrases  "against  her  will''  and  ''without  her 
consent"  came  before  him  in  Commonwealth  v.  Burke,^^ 
which  was  the  case  of  a  woman  violated  during  drunken 
torpor.  The  prisoner  sought  to  take  advantage  of  the  &ct 
that  the  words  of  the  Massachusetts  statute  governing  die 
offence  charged  were  "against  her  will,"  claiming,  of 
course,  that  the  intoxicated  woman  had  no  will. 

Judge  Gray  pointed  out  that  in  a  formerly  operative 
clause  of  the  statute  dealing  with  a  somewhat  different 
offence  the  term  "without  consent"  had  been  employed, 
and  expressed  the  opinion  that  the  two  terms  were  iden- 
tical in  meaning. 

He  carefully  considered  the  English  authorities  upon 
the  subject,  and  said  in  the  course  of  his  opinion:  "The 
crime  consists  in  the  enforcement  of  a  woman  without  her 
consent.  The  simple  question,  expressed  in  the  briefest 
form,  is:  Was  the  woman  willing  or  unwilling?  The 
earlier  and  more  weighty  authorities  show  that  the  words 
'against  her  will,'  in  the  standard  definitions,  mean  exactly 
the  same  thing  as  'without  her  consent' ;  and  that  the  dis- 
tinction between  these  phrases,  as  applied  to  this  crime, 
which  has  been  suggested  in  some  modem  books  is  un- 
founded." 

Further  on  he  speaks  of  the  leading  English  decision  as 
follows :  "Although  in  Regina  v.  Fletcher,  ubi  supra. 
Lord  Campbell,  C  J.  (ignoring  the  old  authorities  and  the 
repealing  St.  of  9  Geo.  IV.),  unnecessarily  and  erroneously 
assumed  that  the  St.  of  Westm.  II.  was  still  in  force;  that 
it  defined  the  crime  of  rape;  and  that  there  was  a  difference 
between  the  expressions  'against  her  will'  and  'without 

"  105  Mass.  376, 1870. 
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her  consent'  in  the  definitions  of  this  crime;  none  of  the 
other  cases  in  England  have  been  put  upon  that  ground, 
and  their  judicial  value  is  not  impaired  by  his  inaccura- 
cies/*** In  conclusion  the  learned  judge  decided  that  con- 
nection under  the  circumstances  then  before  him  was  clearly 
rape,  saying,  "If  it  were  otherwise,  any  woman  in  a  state 
of  utter  stupefaction,  whether  caused  by  drunkenness,  sud- 
den disease,  the  blow  of  a  third  person,  or  drugs  which  she 
had  been  persuaded  to  take,  even  by  the  defendant  hjmself, 
would  be  unprotected  from  personal  dishonor.  The  law 
is  not  open  to  such  a  reproach." 

In  marked  contrast  with  the  opinion  expressed  in  the 
foregoing  case  are  the  views  pronounced  by  Judge  Gx)ley 
in  the  early  Michigan  decision  of  Cormvell  v.  The  People}^ 
The  facts  were  peculiar.  It  was  proved  that  the  prisoner 
had  had  connection  with  an  insane  woman,  of  whose  in- 
sanity he  was  not  aware,  and  not  only  was  there  no  evi- 
dence that  she  resisted  the  act,  but  it  appeared  to  have  been 
performed  with  her  entire  concurrence  and  probably  at 
her  solicitation. 

Could  such  a  connection  amount  to  rape? 

Judge  Cooley  first  referred  to  the  Michigan  statute  gov- 
erning the  crime,**  and  pointed  out  the  fact  that  the  phrase 
employed  was  *"by  force  and  against  her  will."  He  then 
asked  the  plain  question  as  to  whether  this  phrase  could  be 
considered  equivalent  to  "without  consent,"  and  answered 
it  thus :  "The  word  'will,'  as  employed  in  defining  the  crime 
of  rape,  is  not  construed  as  implying  the  faculty  of  mind 
by  which  an  intelligent  choice  is  made  between  objects ;  but 
rather  as  synonymous  with  inclination  or  desire ;  and  in  that 
sense  it  is  used  with  propriety  with  reference  to  persons  of 
unsound  mind.  We  are  aware  of  no  adjudged  case  that  will 
justify  us  in  construing  the  words  'against  her  will'  as  equiv- 
alent in  meaning  with  'without  her  intelligent  assent' ;  nor  do 
we  think  sound  reason  will  sanction  it."  He  next  proceeds 
to  solve  the  case  along  the  following  line:  the  woman 

^  It  should  be  remembered  that  this  utterance  of  Gray,  J.,  was  made 
seven  years  before  the  decision  in  /?.  v.  Flattery  {supra) . 
*•  13  Michigan,  427, 1865. 
'*  Sec.  5730  of  Compiled  Laws  (Michigan). 
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though  insane  had  a  will,  wild,  ungovernable  and  perverted 
though  it  was.  The  prisoner's  act  was  not  only  not  contrary 
to  such  will  but  in  accordance  with  it;  therefore,  the  pris- 
oner's act  was  innocent,  since  by  the  statute  such  an  act 
must  be  "by  force  and  against  her  will."  The  judge  said, 
however,  that  in  order  to  avoid  the  hardship  incident  to  this 
theory,  it  should  be  held  that  in  cases  "where  the  woman 
^rom  absence  of  mental  action  does  not  willingly  acquiesce, 
that  the  physical  force  necessary  to  effecttiate  the  purpose, 
however  slight,  is  against  her  will." 

It  seems  that  Judge  G>oley  in  this  case  was  confused  Iqr 
the  fact,  that  the  word  "consent"  has  not  always  connoted 
"intelligence"  when  judicially  defined.  His  idea  of  con- 
sent, right  enot^  to  our  thinking,  is  an  intelligent  con- 
sent, and  he  argues  that  because  "will"  has  not  always  been 
construed  as  an  intelligent  "will,"  it  cannot  be  considered 
equivalent  to  "consent."  This,  however,  does  not  follow, 
since  we  shall  see  later  that  both  "consent"  and  "will"  have 
been  frequently  defined  in  this  connection  so  as  to  exclude 
intelligence  as  a  necessary  element.  It  is  submitted  that 
both  "consent"  and  "will"  should  be  so  construed  as  to 
imply  intelligence;  yet  such  has  not  been  the  general  rule 
with  regard  to  either,  and  a  difference  cannot  be  found  in 
the  fact  that  the  quality  of  intelligence  has  been  judicially 
attributed  to  "consent"  but  not  to  "will."  While  Judge 
Cooley*s  doctrine  may,  if  the  judges  be  watchful,  prove 
protective  to  total  idiots  or  those  whose  bodies  yield  to  the 
act  as  unresponsively  as  paper  to  pen,  yet  it  is  submitted 
that  were  it  followed,  a  large  class  of  the  most  unfortunate 
women  alive,  those  whose  natural  passions  have  been  un- 
duly excited  by  some  derangement  of  the  mind,  and  who 
morbidly  seek  physical  pleasure,  the  significance  of  which 
they  do  not  know,  and  those  imbeciles  also  whose  minds 
are  not  so  utterly  blank  but  that  the  act  of  coition  stirs 
within  them  responsive  bodily  desire;  these  wretched 
women  are  left  defenceless  under  such  a  theory,  the  prey 
of  any  beast  who  may  chance  across  their  ways.  How  can 
it  be  asserted  that  the  "will"  intended  by  the  statute  was 
a  "perverted  will"?  To  hold  so  is  to  revert  to  medieval- 
ism,  and   to  place   insanity   among  the   punishments   of 
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Heaven,  to  be  carried  into  effect  on  earth.  On  this  point, 
though  I  yield  to  none  in  respect  for  Judge  Cooky's 
brilliant  attainments,  it  seems  to  me  that  he  is  both  illogical 
and  unjust,  for  he  first  declares  "against  her  will"  and 
"without  her  consent"  as  of  different  meaning  without  giv- 
ing satisfactory  reasons  therefor,  and  then  he  defines  "will" 
so  broadly  that  any  wild  impulse  of  a  disordered  mind  may 
be  considered  as  the  "will"  of  its  unfortunate  possessor, 
though  the  consequence  of  such  construction  be  that  the 
protection  of  the  law  is  withdrawn  from  her  already  men- 
tally defenceless  body,  and  she  is  thus  left  open  to  unpun- 
ishable pollution. 

The  last  American  case  on  this  part  of  our  subject  which 
we  shall  consider  is  The  State  v.  Tarr,^^  decided  by  the 
Supreme  Court  of  Iowa  in  1869.  The  Iowa  statute  was 
similar  to  that  in  Michigan,  the  words  employed  being  the 
same.*^  The  facts  showed  connection  had  with  an  imbecile 
girl  who  made  little  or  no  resistance.  The  court,  after 
specifically  approving  the  decision  in  Comwell  v.  The 
People^^  says  that  the  facts  in  this  case  take  it  out 
of  that  class  in  which  the  woman  though  of  unbalanced 
mind  participates  in  the  act,  and  that  here  there  was  really 
only  that  non-resistance  due  to  imbecility.  The  peculiar 
doctrine  of  "animal  desire,"  however,  is  approved  of,  and 
then  the  following  method  of  reasoning  is  used  to  avoid  the 
consequences  of  the  theory  espoused.  Let  us  hold,  says  the 
court,  in  effect,  that  where  the  state  proves  imbecility  of  the 
prosecutrix  and  force  on  the  part  of  the  prisoner,  that  then 
if  there  is  nothing  to  indicate  her  consent,  it  (the  act)  must 
have  been,  in  legal  contemplation,  against  her  will.  What 
is  such  a  mode  of  reasoning  but  a  legal  quibble,  what  is 
the  difference  between  holding  the  phrases  synonymous  and 
holding  that  failure  to  prove  the  negative  of  one  supports 
the  other  affirmatively?  The  court,  however,  seems  to 
adopt  the  view  that  the  phrases  are  theoretically  different. 
Cole,  C.  J.,  dissented  flatly  in  this  case,  and  in  an  opinion 
which,  if  faulty  in  logic,  is  at  least  clear  and  straightfor- 
ward in  statement,  asserted  that  the  phrases  under  discus- 

"  28  Iowa,  397,  1869.  "  Rev.  Par.  4204,  Iowa  Statutes. 

*Si*^a,  note  19. 
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sion  differed  essentially  in  meaning,  saying,  ''There  is^  it 
seems  to  me,  a  manifest  difference  between  non-oonsent  and 
against  the  will.  There  are  very  many  things  done  with- 
out my  consent,  which  are  not,  nevertheless  against  mj 
will  A  female  may  passively  submit  to  intercourse  with  a 
man,  and  it  may  truthfully  be  said  that  she  did  not  consent, 
although  it  was  not  against  her  will/' 

4.  Having  now  reviewed  the  leading  cases  in  the  United 
States  upon  this  point,  let  us  see  to  what  result  they 
tend.  Before  attempting  to  state  the  law,  it  should  be  notod 
that  in  this  country  the  subject  is  rendered  more  mmpkx 
by  the  fact  that  in  nearly  every  state  an  attenq^t  has  been 
made  to  settle  it  by  statute.*^ 

It  is  believed  tliat  a  general  examination  of  our  statute 
law  will  show  that  the  phrase  employed  to  express  non- 
consent  is  usually  "against  her  will.'' 

As  a  matter  of  course  the  decisions  of  the  various  ooorts 
have  been  influenced  in  great  measure  by  the  language  of 
the  controlling  statutes,  and  it  is  thought  that  many  of  the 
decisions  of  our  state  courts,  the  practical  result  of  wfaidi 
was  an  admission  of  legal  inability  to  punish  giievous 
moral  wrong,  had  their  origin  in  the  fact  that  overhastf 
legislators  had,  in  attempting  to  copy  the  letter  of  the  Eng^ 
lish  law,  neglected  to  acquaint  themselves  with  its  spirii, 
and  by  a  strange  fatuity  ignorantly  embodied  in  a  mailed 
code  that  expression  of  non-consent  which  is  capable  of  a 
narrow  interpretation  and  which  in  England  has  been  judi- 
cially declared  superseded  by  the  comprehensive  fhast, 
"without  her  consent." 

No  general  definition  of  rape  can  be  given  as  obtaining 
at  this  time  in  the  United  States.  As  we  have  seen,  how- 
ever, there  are  two  lines  of  reasoning,  by  following  whidi 
various  courts  have  arrived  at  different  conclusions. 

In  Massachusetts  and  states  agreeing  with  her,  "rape"  is 
held  to  be  the  having  of  unlawful  carnal  knowledge  of 
a  woman  forcibly  and  against  her  will  or  without  her  con- 
sent, the  phrases  being  considered  as  equivalent  in  meaning 

''See:  50  Barb.  (N.  Y.)  128;  2  Swan  (Tenn.),  394;  6  Baxter 
(Tenn.).6i4;  a8  Iowa.  397;  4  So.  Rep.  775;  13  Mich.  427;  25  Micli. 
355;  15  Texas  App.  375;  9410(1.96. 
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since  earliest  times.  In  those  jurisdictions,  however,  where 
Judge  Coole/s  opinion  in  Comwell  v.  The  People^^  is 
followed,  the  phrases  are  held  essentially  different,  and  a 
narrower  meaning  accorded  to  "against  her  will."  In  such 
states,  an  effort  is  generally  made,  by  special  presumption 
as  to  the  d^^ee  of  force  necessary  to  constitute  the  crime, 
to  evade  the  hardship  flowing  from  such  a  view. 

In  other  states,  such  as  lowa,^  the  phrases,  while  consid- 
ered theoretically  different,  are  construed  as  practically  the 
same. 

In  examining  a  case  in  this  country,  therefore,  we  must 
primarily  ascertain  how  the  crime  is  defined  in  the  jurisdic- 
tion where  it  arises,  and  especially  which  phrase  is  em- 
ployed in  the  governing  statute  and  how  it  is  construed. 

It  is  true,  however,  that  in  both  England  and  America 
the  following  definition,  either  in  whole  or  in  part,  is  uni- 
versally accepted.  Rape  is  the  unlawful  carnal  knowledge 
which  a  man  has  of  a  woman  forcibly  and  against  her  will 
or  without  her  consent. 

This  definition  when  analyzed  with  reference  to  the  pur- 
pose of  this  article  presents  three  important  questions, 
to-wit:  (i)  The  difference,  if  any,  between  "against  her 
wiir'  and  "without  her  consent,"  which  we  have  discussed 
while  tracing  the  origin  and  development  of  the  definition ; 
(2)  the  legal  meaning  of  the  word  "forcibly";  (3)  and, 
lastly,  the  legal  meaning  of  the  word  "consent." 

Let  us  now  attempt  to  answer  the  two  questions  last 
stated. 

2.  And  first  let  us  ascertain  in  this  connection  the  con- 
struction of  the  word  "forcibly";  (a)  in  Great  Britain  and 
(b)  in  the  United  States. 

a.  During  the  Middle  Ages,  when  the  definition  of  "rape" 
was  first  placed  upon  the  statute  books,  there  was  little 
or  no  question  as  to  the  construction  of  the  term  "forcibly." 
In  those  days,  because  of  the  lax  enforcement  of  the  laws 
incident  to  feudalism,  this  crime  was  nearly  always  attended 
by  excessive  "force."  However,  as  years  went  on  and  the 
arm  of  the  law  g^cw  stronger,  it  became  increasingly  diffi- 
cult to  deflower  a  woman  in  the  open  highway,  and  the 

•  Supra ^  note  19.  "•  See  State  v.  Tarr  (supra). 
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raptor  accordingly  changed  his  tactics  and  endeavored  to 
gratify  his  lust,  not  as  formeriy  by  superior  strength,  bat 
by  means  of  fraud  and  stratagem  and  upon  the  defenceless 
bodies  of  the  drugged,  the  intoxicated  and  the  insane. 

As  a  result  of  changed  conditions,  therefore,  several 
new  classes  of  cases  presented  themselves,  and  the  courts 
were  confronted  with  the  problem  of  affording  the  remedy 
justly  demanded  by  novel  states  of  facts  through  the  means 
of  a  criterion  of  criminality  formulated  in  a  past  age  when 
such  states  of  facts  never  existed,  and  hence  were  not  con- 
sidered in  its  formulation. 

That  the  courts  were  conspicuously  successful  in  settling 
this  difficulty  cannot  be  claimed,  but  that  they  earnestly 
tried  to  do  so  is  not  denied. 

An  important  class  of  cases  in  which  the  dq^ree  of 
"force"  necessary  for  the  completion  of  the  crime  presents 
itself  as  a  delicate  and  vital  question,  is  that  class  wherein 
connection  is  had  with  a  married  woman  by  the  fraudulent 
impersonation  of  her  husband.  As  we  shall  discuss  these 
cases  fully  under  another  head,  we  shall  merely  dwell  on 
that  portion  of  them  now  which  relates  to  the  degree  of 
"force"  required  to  constitute  the  crime.  In  Regina  v. 
Jackson,^''  an  early  and  leading  case,  nothing  was  said 
directly  on  this  point;  the  decision  in  fact  was  written  by 
the  reporters  and  is  very  vague;  the  result,  f.  e.,  that  the 
act  was  not  a  rape,  being  stated  without  the  reasons  there- 
for. In  another  case*^  sixteen  years  later  Baron  Gumey, 
while  directing  the  jury  to  acquit  the  prisoner  of  the  capi^ 
charge,  instructed  them  that  under  a  recent  statute**  thqr 
might  find  him  guilty  of  an  assault  if  the  evidence  war- 
ranted it.  It  is  submitted  that  there  could  be  no  conviction 
of  assault  without  the  presence  of  unlawful  force,  and  in 
the  case  in  question  the  only  force  proved  was  that  neces- 
sary to  effect  copulation.  In  a  decision  following  closely 
after  the  foregoing  case*®  the  capital  charge  was  held  n^;a- 
tived  by  the  evidence,  and  the  trial  continued  as  for  an 
assault.    The  report  says : 

"  R.  and  R.  486,  1822.     See  also  R,  v.  Clarke,  6  Cox  C.  C.  4x9,  1854. 

affirming  R.  v.  Jackson.  "•  R.  v.  Saunders,  8  C.  and  P.  265,  1838. 

»•  I  Vict..  C.  8s.  S.  II.  ••  R,  V.  WiUiams,  8  C.  and  P.  a86.  1838. 
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"Price  addressed  the  jury  for  the  prisoner,  and  was  stat- 
ing that  to  constitute  an  assault  there  must  be  resistance  in 
the  party  assaulted. 

"Alderson,  B.  'In  an  assault  of  this  nature  there  need  not 
be  resistance — ^the  fraud  is  enough.  If  resistance  is  pre- 
vented by  the  fraud  of  the  man  who  pretends  to  be  the 
husband,  that  is  sufficient'  *'  Nothing  is  said  with  r^;ard 
to  the  degree  ol  force  required  to  estaUish  the  capital 
charge. 

The  facts  in  Regina  v.  Stanton^^  were  slightly  different, 
but  of  the  same  nature  as  those  in  the  foregoing  cases. 
There  Emma  Brown  had  her  physician  indicted  for  an 
assault  with  intent  to  commit  rape,  with  a  count  for  a 
common  assault,  alleging  that  he  had  penetrated  her  person 
while  pretending  to  administer  an  injection.  In  charging 
the  jury  Coleridge,  J.,  said :  "If  there  was  force  the  full 
crime  was  complete.  An  assault  with  intent  to  commit  a 
rape  is  very  different  from  an  assault  with  intent  to  have 
an  improper  connection.  The  former  is  with  intent  to  have 
a  connection  by  force;  but  here,  according  to  the  statement 
of  the  prosecutrix,  the  defendant  desists  the  moment  she 
resists,  and  at  the  most  it  could  only  be  an  attempt  by  sur- 
prise to  get  possession  of  the  person  of  the  prosecutrix, 
and  that  is  not  an  assault  with  intent  to  commit  a  rape, 
but  is  an  assault."  In  other  words,  the  court  says  that  while 
the  evidence  in  this  case,  that  the  prisoner  did  not  mean  to 
perpetrate  the  crime  if  his  fraud  were  discovered,  might 
negative  his  guilt  under  the  indictment  for  an  attempt  to 
commit,  yet  since  the  force  employed  was  unlawful,  he 
could  be  convicted  of  a  common  assault. 

The  three  cases  just  discussed  were  all  decided  at  nisi 
prius.  The  case  of  R.  v.  Sweenie  was  decided  in  1854  by  the 
High  Court  of  Justiciary  of.  Scotland,  and,  therefore,  de- 
serves greater  consideration.*^  It  appeared  here  that  awoman 
had  been  violated  while  asleep  by  the  prisoner,  who  fraudu- 
lently impersonated  her  husband.  Lord  Cowan,  speaking 
for  the  majority  of  the  court,  disposed  of  several  minor 
objections  as  immaterial,  saying:  "For  still  the  act  must 
have  been  perpetrated  forcibly ;  and  where  is  force  charged 

"  X  C.  and  K.  416.  1844.  "  8  Cox  C.  C.  223,  1858. 
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in  this  indictment?  Nowhere,  as  an  actual  faj±  substan- 
tially alleged.  Constructiyely  it  is  said  that  in  the  absence 
of  consent,  which  is  assumed  from  the  woman  being  asleep, 
there  must  have  been  force  used  in  the  act  of  connection. 
But  this  I  apprehend  cannot  be  viewed  as  the  force  wfaidi 
the  law  has  declared  necessary  for  the  commission  of  this 
crime.  That  force  is  not  the  mere  physical  force  required 
for  the  completion  of  the  act  of  connection.  What  is  requi- 
site is  the  forcibly  taking  possession  of  the  woman's  person 
and  having  connection  with  her,  her  will  resisting,  or  if  not 
resisting,  her  will  having  been  overcome  by  felonious  acts 
of  the  assailer.''  His  Lordship  then  goes  on  to  state  that 
he  intends  his  last  phrase  to  cover  cases  of  stupefaction  and 
unconsciousness  produced  by  the  prisoner;  that  the  cases 
of  children  and  insane  women  are  not  analogous,  and  that 
as  to  the  case  of  a  woman  in  syncope  or  in  a  state  of  intoxi- 
cation, he  would  not  deal  with  that  until  it  arose,  as  it  did 
not  affect  the  point  at  issue. 

On  the  other  hand  Lord  President  MacNeill  in  deliver- 
ing the  minority  opinion  adduced  the  following  view: 
''Then  as  to  the  element  of  physical  force  or  violence,  that 
also  must  be  subject  to  limitation  and  construction.  The 
power  of  resistance  must  be  removed  without  the  applica- 
tion of  any  physical  force,  or  it  may  be  overcome  by  very 
little  force.  What  degree  of  force  or  violence  will  be  held 
to  constitute  rape  must  depend  on  circumstances.  The  de- 
gree of  violence  used  may  be  expected  to  vary  with  the 
power  of  resistance.  The  law  does  not  desiderate  more 
force  than  is  necessary  to  overcome  the  power  of  resistance, 
which  may  be  greater  or  less  according  to  the  condition  of 
the  sufferer,  who  may  be  a  robust,  active  woman,  cool  and 
self-possessed,  or  may  be  a  poor  cripple.  I  hold,  therefore, 
that  in  considering  what  are  the  essentials  of  the  crime  of 
rape,  the  descriptive  terms  'forcibly  and  against  her  will,' 
are  to  be  construed  with  reference  to  the  circumstances  of 
the  case,  the  physical  and  mental  condition  of  the  party 
injured." 

The  portions  of  the  opinions  just  quoted  show  very  well 
the  conservative  and  the  liberal  treatment  of  the  question. 
The  majority  adhered  to  the  old  idea  that  excessive  "force" 
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was  a  neeessary  element  of  rape,  while  the  minority  recog- 
nized the  fact  that  it  is  the  first  duty  of  a  court  of  law  to 
dispense  justice,  and  finding  that  a  strict  construction  of 
the  word  defeated  their  purpose,  they  construed  it  more 
liberally,  in  order  to  meet  conditions  comparatively  novel 
in  the  law. 

And  as  lately  as  1884,  in  R.  v.  Dee/*  Chief  Justice  May, 
of  Ireland,  in  the  Court  for  Crown  Cases  Reserved,  said :  ''It 
is  plain,  however,  'fordbly*  does  not  mean  violently,  but 
with  that  description  of  force  which  must  be  exercised  in 
order  to  accomplish  the  act,  for  there  is  no  doubt  that 
unlawful  connection  with  a  woman  in  a  state  of  uncon- 
sciousness, produced  by  profound  sleep,  stupor,  or  other- 
wise, if  the  man  knows  that  the  woman  is  in  such  a  state, 
amounts  to  a  rape.'' 

Another  kind  of  case  in  which  the  same  question  arises 
is  where  the  facts  show  connection  had  with  a  non-resisting 
imbecile.  Is  such  a  connection  "forcible"?  In  R.  v. 
Fletcher,^  Lord  Campbdl,  C.  J.,  held  in  terms  that  it 
is,  and  his  decision  was  subsequently  affirmed  in  R.  v. 
Barrati^  and  in  the  analogous  and  leading  case  of  R.  v. 
Camplin,^^  where  the  facts  showed  that  the  prisoner  had 
given  the  prosecutrix  liquor  for  the  purpose  of  exciting 
her,  and  then  upon  her  becoming  insensible,  had  violated 
her  person,  the  point  as  to  the  degree  of  "force"  necessary 
was  raised  and  debated  at  length.  In  deciding  the  case 
Lord  Denman,  C.  J.,  said,  addressing  the  prisoner :  "Your 
case,  therefore,  falls  within  the  description  of  those  cases 
in  which  force  and  violence  constitute  the  crime,  but  in 
which  fraud  is  held  to  supply  the  want  of  both." 

In  England,  then,  the  law  seems  to  be  that  in  cases  of 
fraudulent  connection  with  a  sane  and  conscious  woman 
there  is  sufficient  unlawful  "force"  in  the  act  itself  to 
amount  to  a  common  assault.  It  is  not  definitely  held  that 
the  "force"  employed  is  insufficient  to  maintain  the  capital 
charge ;  which,  together  with  the  charge  of  assault  with  in- 
tent, etc.,  is  dismissed,  on  the  ground  that  "consent"  existed. 
The  theory  on  which  many  of  the  cases  go  certainly  is  that 

*  IS  Cox  C.  C.  579,  1884.  •*  Supra,  note  13. 

•  XI  Cox  C.  C.  498,  1873.  "  Supra,  note  14. 
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fraud  supplies  the  want  of  force.  In  cases  where  imbecility 
or  stupefaction  exists,  we  have  just  seen  that  fraud  being 
proved,  no  proof  of  additional  force  is  required  to  sustain 
an  indictment  for  rape. 

In  Scotland  since  R.  v.  Sweenie  the  term  "forcibly''  is 
strictly  interpreted,  and  unless  a  woman  has  been  rendered 
insensible  by  the  prisoner,  she  is,  unless  specially  protected 
by  statute,  open  to  violation  by  fraud  or  by  anyone  who 
may  desire  to  possess  her  while  unconscious  and  helpless. 

In  Ireland  the  decision  in  R.  v.  Dee  sheds  a  ray  of  sun- 
light across  this  cobwebbed  comer  of  the  storehouse  of  the 
law,  and  taken  in  connection  with  the  dissenting  opinion  in 
R.  v.  Sweenie,  gives  promise  of  better  things  to  axne.  In 
Ireland  since  the  foregoing  case  only  so  much  "force"  is 
required  to  support  the  charge  of  "rape"  as  the  circum- 
stances show  to  have  been  necessary  to  overcome  the  will 
of  the  prosecutrix,  and  if  it  appears  that  through  the  exist- 
ence of  fraud,  imbecility,  or  stupefaction,  no  more  force 
was  necessary  than  that  needed  to  perform  the  act,  then 
such  "force"  is  held  unlawful  and  sufficient  to  support  the 
capital  charge.  It  is  submitted  that  where  there  is  no  intel- 
ligent consent  to  the  act,  even  the  slightest  touching  of  the 
parts  in  its  performance  is  an  application  of  unlawful  force, 
and  that  the  Irish  rule  is  just,  adequate  and  humane. 

(&)  Let  us  now  see  what  the  law  upon  this  point  is  in 
the  United  States. 

In  Bailey  v.  Cotn.^'^  the  facts  were  that  a  stepfather 
stealthily  gained  his  fourteen-year-old  stepdaughter's  room 
in  the  night  when  no  help  was  near,  and  entering  her  bed, 
despite  her  frightened  entreaties  and  protests,  had  his  will, 
she  not  crying  out  nor  physically  resisting.  In  that  case 
the  court  said:  "Wherever  there  is  a  carnal  connection, 
and  no  consent  in  fact,  fraudulentiy  obtained  or  otherwise, 
there  is  evidently,  in  the  wrongful  act  itself,  all  the  force 
which  the  law  demands  as  an  element  of  the  crime." 

In  another  case,'^  in  sustaining  a  direction  to  a  jury  to 
the  effect  that  the  prosecutrix  need  not  resist  to  the  utmost 

"^  83  Va.  107. 1886. 

"  State  V.  Shields,  45  Conn.  256,  1877.  See  also  Osgood  v.  The  State, 
64  Wis.  473,  especially  p.  474,  1885. 
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of  her  strength,  but  that  the  sufficiency  of  her  resistance  was 
for  them  to  decide,  Park,  C.  J.,  said :  "The  importance  of 
resistance  is  simply  to  show  two  c^lements  in  the  crime — 
carnal  knowledge  by  force  by  one  of  the  parties  and  non- 
consent  thereto  by  the  other.  These  are  essential  elements, 
and  the  jury  must  be  fully  satisfied  of  their  existence  in  every 
case  by  the  resistance  of  the  complainant  if  she  had  the  use 
of  her  faculties  and  physical  powers  at  the  time,  and  was 
not  prevented  by  terror  or  the  exhibition  of  brutal  force" 

Wyatt  (a  slave)  v.  The  State,^  a  Tennessee  case,  de- 
cided in  1852,  dealt  with  an  attempt  to  consummate  the 
act  by  impersonating  the  husband.  The  court  spdce  decid- 
edly as  to  this  point  as  follows :  "The  current  of  authority 
is  almost,  if  not  entirely,  unbroken  on  the  subject  There 
is  no  respectable  conflicting  authority  known  to  us.  Fraud 
and  stratagem  then  cannot  be  substituted  for  force  as  an 
element  of  this  offence  according  to  the  existing  law.'* 
State  V.  Brooks,^  a  North  Girolina  case,  decided  in  1877, 
is  to  the  same  effect. 

In  Camwell  v.  The  People,^^  Cooley,  J.,  in  dealing 
with  the  "force"  required  to  constitute  the  crime,  held, 
first,  that  infants  were  protected  by  statutory  presumption, 
and  that  as  to  other  women,  both  sane  and  insane,  there 
must  generally  be  proof  of  additional  force.  However,  he 
went  on  to  say :  "But,  though  the  definition  of  the  offence 
implies  the  existence  of  a  will  in  the  woman,  which  has 
opposed  the  carnal  knowledge,  no  violence  is  done  to  the 
law  by  holding,  in  any  case  where  the  woman,  from  absence 
of  mental  action,  does  not  willingly  acquiesce,  that  the 
physical  force  necessary  to  effectuate  the  purpose,  however 
slight,  is  against  her  will.  There  are  cases  in  which  it  has 
been  held  that  if  the  woman's  consent  is  obtained  by  fraud, 
she  at  the  time  supposing  the  man  to  be  her  husband,  the 
crime  of  rape  is  not  committed.  But  there  are  some  cases 
in  this  country  to  the  contrary,  and  they  seem  to  us  to  stand 
upon  much  the  better  reasons  and  to  be  more  in  accordance 
with  the  general  rules  of  criminal  law.  And  in  England 
where  a  medical  practitioner  had  knowledge  of  the  person 

•  2  Swan  (Tenn.),  394,  1852.  *•  76  N.  Car.  i,  1877. 

•*  Supra,  note  19. 
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of  a  weak-minded  patient,  on  pretence  of  medical  treat- 
ment, the  offence  was  held  to  be  rzpt.  The  outrage  upon 
the  woman  and  the  injury  to  society  is  just  as  great  in 
these  cases  as  if  actual  force  had  been  employnl;  and  we 
have  been  unable  to  satisfy  ourselves  that  the  act  can  be  said 
to  be  any  less  against  the  will  of  the  woman  when  her  con- 
sent is  obtained  by  fraud  than  when  it  is  extorted  by  threats 
or  force." 

In  State  v.  Tarr,^^  though  as  we  have  seen  Comwett 
V.  The  People  is  approved  as  to  another  point,  on  tl)e 
subject  of  "force"  the  court  seems  to  entertain  a  far  more 
rigid  view  than  the  Michigan  tribunal,  saying:  "That 
while  proof  of  the  intercourse  without  more,  with  one  of 
unsound  mind  will  not  establish  force,  this  force  may  be 
found  if  there  was  an  assault,  violence  or  injuries."  The 
necessity  for  excessive  force  was  also  insisted  upon  in 
Bloodworth  v.  The  State,^^  a  Tennessee  case,  affirming 
Wyatt  V.  The  State.  There  it  appeared  that  connection  had 
been  fraudulently  obtained  with  a  weak-minded  girl  by 
means  of  a  fictitious  marriage.  In  the  course  of  the  opinion 
Freman,  J.,  said,  referring  to  the  Wyatt  case :  "It  was  set- 
tled in  that  case,  that  the  language  of  our  statute  defining 
rape  to  be  'the  unlawful  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will,'  necessarily  included  force  as 
an  essential  element  of  the  crime,  and  that  to  attain  the 
result  by  fraudulently  obtaining  consent  to  the  act  would 
not  make  out  the  offence." 

With  regard  to  the  "force"  necessary  in  cases  of  stupe- 
faction and  drunkenness,  it  was  held  in  New  York  in  1867, 
in  a  case^^  so  controlled  by  the  criminal  code  of  the  state 
as  to  be  of  little  general  authority,  that  even  where  the 
prosecutrix  is  senseless  from  drugs  or  liquor,  there  must  be 
additional  "force"  to  constitute  the  crime,  and  the  decision 
in  R,  V.  Camplin,  while  referred  to,  is  evaded  on  the  ground 
that  there  the  liquor  was  given  to  the  woman  with  the 
object  of  exciting  her,  and  that  till  she  became  unconscious 
she  refused  assent  to  the  act,  while  in  the  case  at  bar  the 

*•  Supra,  note  ai.  *•  6  Baxter  (Tenn.),  614,  187a. 

^People  V.  Quin,  50  Barb.  (N.  Y.)  laS.  1867.  See  also  WaiUr  v. 
People,  Id.  144,  especially  p.  147. 
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evidence  mefely  went  to  show  intoxication  resulting  from 
a  mutual  drinking  bout.  In  this  case  "forcibly^'  is  con- 
strued with  unusual  strictness. 

On  the  other  hand,  upon  a  similar  state  of  facts,  an  oppo- 
site decision  was  rendered  in  Com.  v.  Burke,^  Judge 
Gray  hiding  that  the  crime  of  rape  is  committed  when  con- 
nection is  forcibly  had  with  an  insensible  woman  whether 
or  not  such  insensibility  results  from  an  act  of  the  prisoner, 
and  that  the  only  force  requisite  under  such  circumstances 
is  ''such  force  as  was  necessary  to  accomplish  the  purpose." 
In  Don  Moron  v.  The  People,"^  decided  in  1872,  the  Su- 
preme G>urt  of  Michigan  receded  from  its  position  in 
Comwell  V.  The  People*''  and  took  narrower  ground.  It 
appeared  that  the  prosecutrix  had  been  placed  under  the 
medical  care  of  Don  Moran,  and  that  by  threatening  her 
with  an  alternative  operation  dangerous  to  her  life  and 
involving  much  pain  and  suffering,  he  had  induced  her  to 
submit  to  sexual  intercourse  with  him  for  the  alleged  benefit 
of  her  health.  On  the  question  of  the  "force"  present  in 
this  case,  Christiancy,  C  J.,  insisted  that  there  must  be  a 
greater  degree  of  ''force"  than  that  necessary  for  the  act 
of  copulation,  and  declared  this  so  in  all  cases  where  the 
woman's  mind  is  not  unbalanced.  He  specifically  depre- 
cated the  court's  previous  dicta  in  Comwell  v.  The  People, 
to  the  effect  that  in  cases  involving  the  personation  of  the 
husband,  fraud  should  be  held  to  supply  the  place  of  force, 
and  in  an  elaborate  opinion  defended  a  strict  construction 
of  the  term  "forcibly";  curiously,  however,  when  he  came 
to  the  character  of  the  force  required,  he  adopted  a  liber- 
ality of  construction  totally  at  variance  with  his  conserva- 
tism regarding  the  degree,  for  he  held  that  "force"  may 
consist  of  threats  and  falsehoods  if  they  are  of  a  nature  cal- 
culated to  scare  the  prosecutrix  into  submission. 

In  Texas  it  has  been  held  in  two  cases^®  that  the  "force" 
required  by  statute  is  additional,  and  hence  since  no  special 
protection  is  given  by  law  to  women  of  unsound  mind  over 
ten  years  of  age,  such  unfortunates  are  liable  to  pollution, 

•  Supra,  note  17.        *  25  Mich.  355,  1872.         ^  Supra,  note  19. 

*  Baldwin  v.  The  State,  15  Texas  App.  275,  1SS3,  and  Rodriguiz  v. 
The  State,  ao  Texas  App.  54a,  1886. 
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because  frequently  their  violatioir  cannot  be  construed  as 
''forcible."  And  in  his  celebrated  treatise  on  Criminal 
Law**  the  late  Mr.  Bishop  says,  that  while  "consent/'  even 
though  fraudulently  obtained,  negatives  rape;  yet  "were 
such  consent  void  as  consent,  still  where  it  exists  there 
is  probably  not  the  force  which  is  an  ingredient  in  rape.'' 
Then  in  the  same  words  used  in  Bailey  v.  Com.^  he 
asserts  that  where  there  is  no  consent  (fraudulent  or  other^ 
wise)  the  act  itself  comprehends  all  the  force  required  to 
constitute  the  crime. 

'  If  we  sum  up  the  American  law  we  shall  iSnd  that  in 
nearly,  if  not  all,  jurisdictions  the  term  "forcibly"  is  con- 
strued as  including  a  degree  of  force  additional  to  that 
necessary  for  the  consummation  of  the  act  in  all  cases 
where  the  submission  of  a  mentally  competent  prosecutrix 
is  obtained,  even  though  fraud  be  employed.  The  only 
thing  opposed  to  this  view  seems  to  be  the  dicta  of  Judge 
Cooley  in  the  Comwell  case,  which  was  afterwards  ex- 
pressly reconsidered  and  disapproved  by  the  same  court  in 
Dan  Moran  v.  The  People.^^ 

With  regard,  however,  to  cases  of  imbecility,  stupefac- 
tion and  drunkenness,  there  seems  to  be  a  wide  difference 
of  opinion,  and  while  some  courts  hold  that  in  such  cases 
that  degree  of  "force"  comprehended  in  the  act  itsdf  is 
sufficient,  others  insist  that  there  must  be  some  additional 
force  to  constitute  the  crime,  even  in  cases  where  the  prose- 
cutrix has  not  the  full  use  of  her  faculties  at  the  time  the 
act  is  committed. 

The  significance  of  the  construction  of  the  word  "forci- 
bly" is,  that  if  it  is  strictly  construed,  *.  e.,  as  implying 
additional  force,  then  in  cases  of  submission  through  fraud, 
even  though  such  submission  be  held  as  not  amounting  to 
consent,  the  act  not  having  been  "forcibly"  committed,  can- 
not be  "rape." 

Therefore,  before  passing  to  the  consideration  of  what 
legally  constitutes  "consent,"  it  is  submitted  that  the  posi- 
tion of  the  law  with  regard  to  the  construction  of  the  term 
"forcibly"  is  archaic  and  narrow,  illogical  and  inhumane. 

*  "Bishop  on  Criminal  Law,"  Vol.  II,  Sec.  1120 

»•  Supra,  note  37.  "  Supra,  note  46. 
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Is  there  any  sufficient  reason  why  connection  with  an  imbe- 
cile should  be  held  forcible;  but  connection  with  a  woman 
who  thinks  the  man  her  husband  not  forcible?  In  both 
cases  there  is  just  the  same  degree  of  force  employed,  and 
in  both  the  sutnnission  arises  from  precisely  the  same  cause, 
ignorance  of  the  nature  of  the  act,  for  a  woman  deceived 
into  believing  that  the  man  embracing  her  is  her  husband  is 
as  ignorant  of  the  real  nature  of  the  transaction  as  an  idiot, 
whose  clouded  brain  fails  to  comprehend  the  mere  physical 
significance  of  the  connection. 

As  a  first  step  then  towards  a  much-needed  reformation 
in  this  branch  of  the  law,  let  all  jurisdictions  agree  that 
where  there  is,  as  it  is  said,  ''no  consent  fraudulently  ob- 
tained or  otherwise,"  no  additional  force  shall  be  required 
to  constitute  the  crime.  Then  let  them  go  farther,  and  hold 
that  in  all  cases  save  those  where  intelligent  consent  is  actu- 
ally proved,  the  term  "forcibly"  shall  be  considered  satis- 
fied by  proof  merely  of  that  force  necessary  for  coition,  for 
where  the  prosecutrix  is  unaware  of  the  true  nature  of  that 
to  which  she  submits,  it  is  unjust  in  the  extreme  to  expect 
her  to  resist,  and  if  she  does  not  resist  there  will  be  no  neces- 
sity for  the  exercise  of  any  additional  force.  True  it  is, 
that  in  many  jurisdictions  the  law  on  this  subject  may  be 
ngSLvded  as  settled,  and  in  such  jurisdictions  the  duty  of 
changing  the  law  will  devolve  on  the  legislatures.  Where 
there  is  so,  statutes  should  be  promptly  passed  to  remedy 
this  defect;  for  defect  it  is,  and  one  which  every  day  of 
civilizing  thought  and  progress  renders  more  patent  and 
more  deplorable. 

3.  Let  us  now  take  up  that  portion  of  our  subject  which 
concerns  the  ascertainment  of  the  legal  meaning  of  the 
word  "consent."  And  it  should  be  here  stated  that  there 
is  no  difference  in  meaning  between  "consent"  and  "assent," 
they  being  used  concurrently  and  interchangeably  by  the 
most  learned  jurists. 

Webster  defines  "consent"  as  meaning  "to  accord  in 
mind,"  and  certainly  to  the  layman  such  is  the  only 
meaning  which  the  word  conveys,  it  being  a  compound 
derivative  from  two  Latin  words,  for  which  Webster's 
definition  might  serve  as  a  translation.    Such,  then,  being 
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the  literal  significance  of  the  word,  let  as  see  if  the  same 
or  a  different  meaning  attaches  to  it  when  l^^ally  construed 
in  connection  with  the  definition  of  ''rape." 

In  pursuing  this  investigation  we  shall  find  it  necessary 
to  discuss  as  briefly  as  is  consistent  with  the  attainment  of 
our  object  (A)  the  distinction  between  "consent"  and  sub- 
mission and  {B)  those  classes  of  cases  actually,  including 
both  consent  and  submission,  in  which,  whether  rightfully 
or  wrongfully,  the  doctrine  of  ''consent"  has  been  invdced 
as  a  defence  to  the  charge  of  rape,  to-wit:  (i)  Cases  of 
intelligent  and  express  consent;  (2)  Cases  of  intelligent 
submission  through  fear;  (3)  Cases  of  unintelligent  sub- 
mission through  lack  of  mental  capacity,  stupefaction,  or 
drunkenness  (often  inexactly  termed  "cases  of  unintelligent 
consent")  ;  (4)  Cases  of  submission  obtained  through  frau- 
dulent representations  (sometimes  incorrectly  known  as 
cases  of  consent  obtained  by  fraud). 

(a)  As  to  the  nature  of  the  act. 

(b)  As  to  the  consequences  likely  to  ensue  from  its  non- 
performance. 

(c)  As  to  the  identity  of  the  person  performing  the  act 
A.  It  has  often  been  definitely  held  that  sulnnission, 

while  it  negatives  the  idea  of  physical  resistance,  in  no  way 
implies  mental  acquiescence.  Thus  where  a  prostitute, 
finding  herself  surrounded  by  a  crowd  of  rough  men,  and 
the  door  of  the  house,  to  which  she  had  fled  for  refuge, 
barred  against  her,  submitted  without  a  struggle  to  repeated 
acts  of  violation,  during  all  of  which  she  was  held  against 
the  door,  it  was  charged  that  if  she  merely  submitted,  but 
did  not  consent,  the  capital  charge  might  be  sustained.** 
And  in  the  famous  decision  of  R.  v.  Case,^^  which  we  shall 
examine  subsequently,  Patterson,  J.,  said  in  the  course  of 
the  opinion:  "Mr.  Horn  confounds  active  consent  and 
passive  non-resistance,  which,  I  think,  the  learned  recorder 
has  very  accurately  distinguished.  Here  the  girl  did  not 
resist ;  but  still  there  was  no  consent." 

In  a  later  case  it  was  charged  that  non-resistance  or  sub- 
mission on  the  part  of  a  sleeping  woman  could  not  be 

*>  R,  V.  Haliett  et  al.,  9  C.  and  P.  748,  1841 
••  4  Cox  C.  C.  aao,  1850. 
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pleaded  as  a  defence,  such  a  woman  being  incapable  of 
resisting.^  In  this  country  perhaps  the  leading  case  on 
this  point  is  Bailey  v.  Com.,^  where  it  was  held  that 
though  the  girl  submitted  without  struggle  or  outcry  to  her 
stepfather's  embraces,  still  the  attendant  circumstances  were 
sufficient  to  free  her  submission  from  any  suspicion  of  con- 
sent." 

B.  Turning  now  to  those  cases  in  which  "consent"  has 
been  pleaded  as  a  defence  to  rape,  we  shall  examine : 

1.  Cases  of  intelligent  and  express  consent. 

Cases  of  express  consent  seldom  if  ever  come  before  the 
courts,  because  where  the  defendant  can  make  such  a  defence 
he  is  not  generally  compelled  to  do  so. 

2.  Cases  of  intelligent  submission  through  fear. 

As  imder  {A)  the  most  important  American  case  is 
Bailey  v.  Com.,  of  which  nothing  more  need  be  said. 
In  Iowa  V.  Cross  it  appeared  5iat  a  fifteen-year-old 
girl  was  ravished  by  the  prisoner,  who,  after  locking  her  in 
a  room,  had  forcible  connection  with  her.  She  made  no 
violent  outcry,  however,  and  her  clothes  were  not  torn. 
The  verdict  at  the  trial  was  guilty  of  an  assault  with  intent 
to  commit,  etc.  The  verdict  was  sustained  on  appeal,  the 
court  saying,  ''In  this  case,  differing  from  that  of  Tomlin- 
son,  supra,  the  prosecutrix  is  a  mere  child,  was  in  the  hands 
of  a  strong  man,  and  may  have  been  overcome  by  fear  and 
submitted,  without  consenting.  This  the  jury  may  have 
found,  and  we  are  by  no  means  prepared  to  say  they  were 
not  justified  in  so  doing." 

It  is  clear,  therefore,  that  proof  of  sutoiission  through 
fear  is  fatal  to  the  maintenance  of  "consent"  as  a  defence. 

3.  Cases  of  unintelligent  submission  through  lack  of 
mental  capacity,  stupefaction,  or  drunkenness. 

This  class  of  cases,  more  than  any  other,  seems  to  have 
troubled  the  judicial  mind,  because,  if  the  law  as  to  "con- 
sent" promulgated  in  cases  where  the  submission,  or  as  it 
is  termed  "consent,"  was  obtained  by  fraud,  is  consistently 
applied  to  cases  of  this  character,  the  result  is  simply  that 

^  R.  V.  Mayers,  ta  Cox  C.  C.  311,  187a.  "  Supra,  note  37. 

••See  also  Iowa  v.  Cross,  12  Iowa,  67,  i86x,  and  McQuirk  v.  The 
StaU  {supra). 
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the  purity  of  womankind  is  made  entirely  dependent  oa 
their  mental  capability,  the  mantle  of  legsA  protection  being 
scornfully  withdrawn  from  those  whose  brains  for  what 
cause  soever  are  either  temporarily  or  permanently  unbal- 
anced. But  let  us  see  how  the  courts  have  coped  with  this 
difficulty. 

The  case  of  R.  v.  Richard  Fletcher^''  showed  by  its 
facts  the  violation  of  a  thirteen-year-old  giri  of  weak  in- 
tellect, incapable  of  distinguishing  right  from  wrong,  and 
unable  to  even  "distinguish  the  house  in  which  she  lived 
from  that  of  any  of  the  neighbors."  A  conviction  was  had, 
which  was  affirmed  on  appeal.  Lord  Campbell,  C.  J.,  hold- 
ing that  here  not  only  did  the  prosecutrix  not  consent  to 
the  connection,  but  that  because  of  her  mental  incapacity 
she  was  incapable  of  consenting.  His  Lordship  concludes: 
"It  would  be  monstrous  to  say  that  these  poor  females  arc 
to  be  subjected  to  such  violence  without  the  parties  inffict- 
ing  it  being  liable  to  be  indicted.  If  so,  every  drunken 
woman  returning  from  market  and  happening  to  fall  down 
on  the  roadside  may  be  ravished  at  the  will  of  the  passers- 
by." 

In  the  case  of  R.  v.  Charles  Fletcher^^  it  seemed  that  the 
prosecutrix,  a  weak-minded  girl  of  sixteen  years,  was  not 
absolutely  devoid  of  perception.  The  evidence,  though  cir- 
cumstantial, was  held  by  the  jury  to  establish  the  fact  of 
connection.  The  prisoner  set  up  "consent"  in  defence. 
Verdict  guilty.  The  case  was  reserved  by  Keating,  J.,  on 
the  question  as  to  whether  it  should  have  been  left  to  the 
jury  at  all,  there  being  no  evidence  against  the  prisoner, 
except  the  fact  of  connection  and  the  imbecile  state  of  the 
girl.  On  appeal  it  was  held  that  it  could  not  be  said  under 
the  evidence  that  the  connection  was  either  against  the  girl's 
will  or  without  her  consent.  As  to  the  crown's  contention 
that  an  idiot  is  incapable  of  consenting,  it  might  be  said 
that  in  this  respect  an  idiot  stands  in  the  same  position  as 
very  young  children,  and  since  it  took  an  act  of  Pariiament 
to  establish  their  incapacity,  it  would  require  another  act 
to  extend  the  same  presumption  to  those  of  feeble  mind. 
The  conviction  was  quashed. 

"  Supra,  note  13.  ••  10  Cox  C.  C.  248, 
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Both  of  the  forgoing  cases  were  reviewed  in  1873  ^^ 
the  case  of  R.  v.  Barratt.^^  The  prosecutrix  was  one  Mary 
Redman.  It  was  proved  by  her  relatives  "that  she  was 
fourteen  and  a  half  years  old,  and  that  ever  since  she  was 
six  weeks  old  she  was  blind  and  wrong  in  her  mind;  that 
she  was  hardly  capable  of  understanding  anything  that  was 
said  to  her,  but  that  she  could  go  up  and  down  stairs  by 
herself;  that  if  placed  in  a  chair  by  anyone  she  would  remain 
there  till  night ;  that  if  told  to  lie  down  she  would  do  so ; 
that  she  could  not  communicate  to  her  friends  what  she 
wanted;  that  she  could  feed  herself  a  little,  but  that  she 
was  obliged  to  be  dressed  and  undressed,  and  that  she  was 
unable  to  do  any  work ;  that  the  prisoner  had  known  Mary 
Redman  and  her  family  about  two  years,  and  knew  that 
she  was  not  right  in  her  mind/' 

In  reserving  the  case  the  learned  trial  judge  said:  "I 
told  the  jury  that  if  the  prisoner  had  connection  with  the 
girl  by  force,  and  if  the  girl  was  in  such  an  idiotic  state  that 
she  did  not  know  what  the  prisoner  was  doing  and  the  pris- 
oner was  aware  of  her  being  in  that  state,  they  might  find 
him  guilty  of  rape;  but  if  the  girl  from  animal  instinct 
yielded  to  the  prisoner  without  resistance,  or  if  the  prisoner 
from  the  girl's  state  and  condition  had  reason  to  think  the 
girl  was  consenting,  they  ought  to  acquit  him/'  A  verdict 
of  guilty  was  found.  The  question  on  appeal  was  whether 
or  not  the  jury  should  have  been  given  binding  instruc- 
tions to  acquit. 

It  was  decided  that  the  conviction  was  prc^r,  on  the 
ground  that  the  evidence  showed  a  case  of  extreme  imbe- 
cility, a  circtunstance  implying  incapacity  to  "consent." 
Such  was  the  case,  also  in  R.  v.  Richard  Fletcher^^  but 
not  in  R.  v.  Charles  Fletcher,^^  where,  in  the  absence  of 
complete  idiocy,  affirmative  evidence  was  required  to  n^;a- 
tive  "consent"  when  pleaded  defensively.  It  was,  therefore, 
clear  that  the  Fletcher  cases  were  perfectly  consistent  in 
theory,  different  results  having  been  attained  because  of  dis- 
similarity in  their  facts. 

From  these  cases  the  law  in  England  seems  to  be  that 
where  the  facts  show  such  idiocy  or  imbecility  that  the  mind 

••  la  Cox  C.  C.  498,  1873.     ••  Supra,  note  13.     "  Supra,  note  58. 
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of  the  prosecutrix  is  a  blank,  unresisted  connection  amounts 
to  rape;  but  that  where  the  prosecutrix,  though  so  enfee- 
bled in  intellect  as  to  be  incapable  of  reasoning,  has  yet  some 
power  of  perception  and  is  not  insensible  to  animal  passion, 
an  unresisted  connection  cannot  amount  to  rape,  because 
in  the  absence  of  proof  that  she  was  coerced  by  the  prisoner 
such  non-resistance  is  evidential  of  "consent" 

On  the  subject  of  "stupefaction"  an  important  dedsion 
is  that  of  R.  v.  Mayers,^  where  the  evidence  showed  that 
the  prisoner  either  had  or  attempted  to  have  connection  with 
his  sister-in-law,  the  prosecutrix,  while  she  was  asleq>. 

"Consent"  and  lack  of  "force"  were  pleaded  in  defence. 

Lush,  J.,  in  charging  the  jury  instructed  them  that  if  thqr 
believed  the  prisoner  attempted  to  have  connection  wi^ 
the  prosecutrix  while  she  was  asleep,  they  should  find  him 
guilty  of  an  attempt ;  the  law  being  that  a  sleeping  woman 
is  incapable  of  consenting  to  the  act. 

The  Queen  v.  Camplitfi^  is  the  principal  authority  with 
regard  to  connection  had  with  a  drtmken  woman.  It 
there  appeared  that  the  prisoner  had  administered  liquor  to 
a  thirteen-year-old  girl  for  the  purpose  of  exciting  her  into 
complying  with  his  desires.  In  this  he  had  failed,  she  con- 
tinuing to  resist  his  importunities  so  long  as  she  remained 
conscious ;  becoming,  however,  insensible  from  intoxication, 
the  prisoner  took  advantage  of  her  condition  and  violated 
her. 

On  appeal  it  was  held  that  the  offence  amounted  to  rape, 
for  though  the  liquor  was  administered  with  another  intent, 
still  the  prosecutrix,  so  long  as  she  was  able,  had  refused 
the  prisoner  her  assent,  and  at  the  time  he  gave  her  the 
liquor  he  was  well  aware  that  its  probable  result  would  be 
to  render  her  senseless,  and  when  he  committed  the  act  he 
knew  by  reason  of  her  own  recent  expressions  that  it  was 
directly  contrary  to  her  conscious  will.  Since,  therefore, 
he  knowingly  did  that  which  he  knew  to  be  without  her 
consent,  in  consequence  of  an  act  of  his  which  he  knew 
would  probably  afford  him  the  opportunity  to  do  so,  he 
was  properly  convicted  of  the  crime. 

As  to  stupefaction  and  drunkenness,  then,  the  English 

•"  12  CoxC.  C.  311,  1873.  •Si*pra,  note  14. 


THE  LAW  AS  TO   CONSENT.  493 

law  would  se^m  to  be  that  a  sleeping  woman  is  incapable  of 
consent,  and  that  a  woman  rendered  insensible  by  an  act 
of  the  prisoner  will  be  presumed  not  to  consent  if  her  actions 
prior  to  becoming  insensible  are  such  as  to  reasonably  sup- 
port the  presumption. 

Now  as  to  the  same  kind  of  cases  in  the  United  States. 

In  Comwell  v.  The  People,*^  already  frequently  re- 
ferred to,  Cooley,  J.,  decided  that  since  the  Michigan 
statute  said  ''against  her  will/'  and  since  that  phrase  dif- 
fered materially  from  "without  her  consent/'  any  connec- 
tion with  a  weak-minded  woman  to  amount  to  rape  must 
be  entirely  without  concurrence  of  her  disordered  mind.  If 
she  had  sufficient  "will"  to  cause  her  to  stand  on  her  head 
in  an  effort  to  simulate  an  hourglass,  it  followed  that  she 
had  sufficient  "will"  to  permit  sexual  intercourse,  which 
being  in  accordance  with  that  animal  desire  for  coition 
often  strongly  present  in  the  insane,  could  scarcely  be  held 
against  her  "will,"  unless  there  was  some  evidence  that  she 
resisted  the  act. 

In  State  v.  Tarr,*^  however,  a  somewhat  more  liberal 
rule  was  laid  down,  it  being  held  that  in  cases  of  con- 
nection had  with  an  idiotic  or  imbecile  woman,  the  pre- 
sumption is  that  the  connection  was  "against  her  will"  in 
the  absence  of  affirmative  proof  that  she  consented.  The 
court,  however,  approves  of  the  Comwell  case  and  of  the 
doctrine  of  "animal  desire,"  explaining  this  decision  on 
the  ground  that  the  facts  here  showed  a  blankly  idiotic  mind 
and  not  an  active,  though  perverted,  mentality. 

In  Bloodworth  v.  The  Statefi^  this  question  was  inci- 
dentally touched  upon.  It  was  testified  that  the  prose- 
cutrix "was  a  woman  of  very  weak  mind  and  almost  an 
idiot/'  Referring  to  which  testimony  the  court  said :  "This 
is,  as  we  have  said,  very  unsatisfactory  evidence  as  to  the 
capacity  of  the  party;  and  from  it  we  could  hardly  be  justi- 
fied in  concluding  that  she  was  an  idiot,  wholly  incapable  of 
consenting  to  the  act  complained  of/'  etc. 

And  in  McQuirk  v.  State^'^  it  was  said  by  Sommer- 
ville,  J.:    "The  mere  fact  that  a  woman  is  weak-minded 

••  Supra,  note  19.  •  Supra,  note  21. 

•  Supra  note  43.  •'  Supra,  note  24. 
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does  not  disable  or  debar  her  from  oonsendng  to  the  act 
It  has  been  said  that  a  woman  with  a  less  dq;ree  of  intd- 
ligence  than  is  requisite  to  make  a  contract  may  consent  to 
carnal  connection,  so  that  the  act  will  not  be  npc  in  the 
man;  but,  if  she  is  so  idiotic  as  to  be  absolutdy  incapable 
of  consent,  the  connection  with  her  is  rape.'"  2  Bish.  Crim. 
Law,  p.  1 121.  The  principle  as  expressed  by  another  high 
authority  is  that  "carnal  intercourse  with  a  woman  in- 
capable from  mental  disease  (whether  that  disease  be  idioqr 
or  mania)  of  giving  consent  is  rape."  i  What.  Crim.  Law, 
p.  560.  "The  evidence  tends  to  show  that  the  prosecutrix 
was  weak-minded  merely,  not  that  she  was  idiotic  or  so 
non  compos  as  to  be  incapable  of  giving  consent  to  the  act 
of  carnal  connection  with  the  defendant.  In  view  of  this 
fact  and  the  principles  above  announced,  we  are  of  opinion 
that  the  circuit  court  erred  in  refusing  the  second  and  third 
charges  requested  by  the  defendant'' 

The  same  question  arose  in  Texas  in  Baldwin  v.  The 
State,^  where  it  appeared  that  the  prosecutrix,  "Big 
Sis  Turner,"  was  an  epileptic,  whom  the  prisoner  was 
alleged  to  have  pushed  down  on  a  plank  and  had  inter- 
course with.  The  evidence  was  very  loose  and  contradic- 
tory. The  prisoner  was  found  guilty  and  sentenced  to 
death.  On  appeal  it  was  held :  that  in  Texas  mental  inca- 
pacity did  not  relieve  the  state  from  the  necessity  of  prov- 
ing lack  of  consent  obtained  by  force,  threats  or  fraud,  the 
only  exception  as  to  consent  being  expressly  limited  to 
children  under  ten  years  of  age.  In  concluding  the  opinion 
the  court  called  the  attention  of  the  legislature  to  the  serious 
defect  in  the  code,  made  apparent  by  this  case,  and  sug- 
gested the  passage  of  a  remedial  act. 

No  attention  being  paid  to  said  suggestion,  the  same  tri- 
bunal three  years  later,  in  the  case  of  Rodriguiz  v.  The 
State,  which  in  other  respects  is  merely  an  affirmation  of 
Baldwin  v.  The  State,  spoke  as  follows :  "So  profoundly 
impressed  was  this  court  with  the  radical  deficiency  of  our 
law  in  this  particular,  that  it  was  respectfully  suggested  in 
the  Baldwin  case  that  the  legislature  should  pass  an  act 
which  would  supply  this  serious  defect  in  the  law.    And 

•  Supra,  note  48. 
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again  it  was  recommended  to  the  nineteenth  legislature  that 
they  amend  Article  520  so  as  to  cure  this  defect  (Rept.  of 
Atty.-Gen.,  1884,  P*  ^7-)  But  the  legislature  seems  to  have 
thought  it  unnecessary.  At  all  events  they  have  not  acted 
upon  the  suggestion  or  recommendation.  Meanwhile  one 
of  the  most  revolting  and  heinous  crimes  against  humanity 
can  be  perpetrated  with  impunity,  because  it  is  no  crime 
under  our  law." 

Nor  are  these  the  only  instances  in  which  the  judicial 
conscience,  revolting  from  that  decision  which  the  state  of 
the  law  seemed  to  render  inevitable,  has  found  expression 
in  an  appeal  for  legislative  aid  to  cure  the  wrong.  Similar 
appeals  are  contained  in  both  Bloodworth  v.  The  Stat^ 
and  Lewis  v.  The  State ^^  and  it  would  be  indeed  strange 
were  the  fact  otherwise,  for  what  man  with  a  heart  in 
his  body  can  calmly  contemplate,  much  less  administer, 
a  system  of  law  which  permits  the  unresisted  violation  of  a 
weak-minded  woman  to  go  unpunished,  on  the  ground  that 
unless  she  is  as  insensible  as  a  lump  of  day,  she  must  resist 
or  else  she  can  obtain  no  redress;  but  must,  in  effect,  be 
punished,  for  following  like  a  rudderless  ship  a  mighty 
current  of  irresistible  power. 

On  the  point  as  to  the  Aegcet  of  the  offence  committed 
by  having  connection  with  a  drunken  woman,  it  was  held 
in  People  v.  Quinn'^  that  since  by  the  New  York  code 
such  an  act  had  been  removed  from  the  cat^;ory  of  rape 
and  made  a  separate  offence,  proof  of  an  attempt  to  per- 
petrate such  a  connection  would  not  sustain  an  indict- 
ment for  an  attempt  to  commit  rape.  In  the  course  of  the 
opinion  the  court  expressed  the  idea  of  non-consent  which 
obtains  in  New  York  and  which  was  really  causative  of  this 
decision,  as  follows:  "And  so  it  has  been  held  by  our 
courts,  since  the  Revised  Statutes,  that  to  constitute  the 
crime  of  rape  the  connection  must  be  absolutely  against  the 
will  of  the  female,  and  that  there  should  be  the  utmost 
reluctance  and  the  utmost  resistance  by  her.'' 

Opposed  to  this  case  on  this  ground,  as  well  as  with 
regard  to  the  construction  of  the  term  "forcibly,"  is  Com, 

••  Supra,  note  43.  '•30  Ala.  54,  1857.  ^*  Supra,  note  24. 
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V.  Burke^^  the  leading  Massachusetts  decision,  die  court 
holding  there  that  connection  Ivith  an  intoxicated  woman 
was  rape,  whether  or  not  the  intoxication  was  caused 
by  the  act  of  the  prisoner,  because  no  woman  in  sudi 
a  condition  was  capable  of  consenting. 

It  would  thus  appear  that  while  there  are  few  cases  with 
regard  to  "drunkenness"  in  the  United  States,  their  deci- 
sion, like  those  involving  similar  points,  depends  on  the 
definition  of  consent  prevailing  in  the  particular  jurisdiction 
where  they  arise. 

There  is,  it  seems  to  the  writer,  one  dass  of  cases  which 
so  far  has  not  been  dealt  with  directly  by  the  judges,  in 
which  though  the  connection  is  had  with  a  non-resisting 
insane  woman,  it  would  be  most  unfair  to  convict  the  pris- 
oner of  rape;  that  is  to  say,  cases  in  which  the  conduct  of 
the  prosecutrix  induced  a  bona  fide  belief  in  the  mind  of  the 
prisoner  that  she  had  intelligently  consented. ' 

It  is  submitted  that  much  difficulty  might  have  been 
avoided  had,  Comwell  v.  The  PeopW^  been  solved  along 
this  line.  It  will  be  remembered  that  there  the  prose- 
cutrix was  insane,  one  of  the  features  of  her  mental  de- 
rangement being  a  morbid  desire  for  sexual  intercourse; 
tliat  her  insanity  was  unknown  to  the  prisoner,  and  that  the 
evidence  went  to  show  that  the  connection  had  taken  place 
at  her  solicitation.  Under  such  facts  it  is  dear  that  it  is 
unreasonable  to  convict  a  man  of  rape.  But  that  being  ad- 
mitted, the  important  question  remains,  how  shall  he  be 
acquitted  without  endangering  the  diance  of  convicting 
others  less  deserving  of  demency  ? 

It  is  suggested  that  it  might  logically  be  said  in  such  a 
case,  here  is  no  rape,  because  in  order  to  have  a  crime  there 
must  be  an  intent  coupled  with  an  act.  The  act  doubtless 
is  present  but  not  the  intent;  the  only  intent  is  to  have 
carnal  knowledge  of  a  consenting  woman,  and  such  an 
intent  is  aroused  and  encouraged  by  the  very  acts  of  the 
prosecutrix.  These  facts  really  present  the  opposite  of  the 
argument  herein  contained  for  the  insistence  upon  intd- 
ligence  as  an  element  of  "consent,"  for  no  man  can  be  said  to 
intend  rape,  which  is  a  connection  against  the  will  of  the 

"  •^«*/^o,  note  17.  Tt  Supra,  note  19. 
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woman,  when  unaware  of  her  mental  deficiency  he  proceeds 
towards  the  consunamation  of  the  act  with  her  apparent 
approval  and  active  co-operation. 

Would  it  not  have  been  better  to  have  treated  the  Corn- 
well  case  in  such  a  way,  than  to  have  arrived  at  a  similar 
result  by  an  illogical  treatment  of  the  meanings  of  ''forci- 
bly^ and  ''consent'';  a  treatment,  too,  which,  as  has  been 
pointed  out,  leaves  a  large  class  of  unfortunate  women  who, 
unlike  the  prosecutrix,  furnish  no  provocation  for  the  crime, 
an  easy  prey  for  the  heartless  and  the  lustful? 

The  theory  suggested  is  not  without  authority.  As  far 
back  as  A.  D.  1221  we  find  the  following  case^^  which  came 
before  the  justices  in  Eyre  at  Worcester  in  that  year: 
"Margery,  daughter  of  Aelfric,  appeals  Reginald,  son  of 
Aunfrey  of  G>ventry,  for  that  in  the  King's  peace  on  the 
Vigil  of  St.  Paul,  he  raped  her;  and  this  she  ofiFers  to 
deraign  against  him  as  the  G>urt  shall  consider." 

"And  Ranald  comes  and  defends  the  King's  peace  and 
the  rape  and  all  of  it,  as  the  G>urt  shall  consider,  and  puts 
himself  upon  a  verdict  for  good  and  ill,  and  gives  the  King 
one  mark  that  he  may  have  a  verdict,  for  which  mark 
Walter  of  G>ventry  is  pledge.  The  jurors  say  that  he  is  not 
guilty  of  rape,  because  a  long  time  before  this  he  had  her 
of  her  own  free  will  and  again  two  years  afterwards  in  the 
house  of  her  father,  and  they  say  that  no  cry  was  raised. 
And  so  it  is  considered  that  he  go  thence  quit  and  she  be  in 
mercy  for  her  false  appeal  let  her  be  in  custody." 

In  "Hawkins'  Pleas  of  the  Crown"^»  the  same  thought 
may  be  traced  in  the  statement  that  anciently  it  was  con- 
sidered that  a  man  could  not  be  guilty  of  rape  with  his  oWn 
concubine,  the  idea  evidently  being  that  her  previous  acts 
were  quite  sufficient  to  negative  any  act  of  non-consent  she 
might  subsequently  employ,  and  that  her  lover  would  be 
excusable  if  he  put  such  act  down  to  mere  caprice  or  co- 
quetry and  refused  to  treat  it  seriously  or  to  allow  it  to  deter 
him  from  accomplishing  his  purpose. 

And  in  R.  v.  Flattery,'^*  Denman,  J.,  said:  "There  is 
one  case  where  a  woman  does  not  consent  to  the  act  of 

^*  Select  Pleas  of  the  Crown.     Sel.  Soc.  i66.     (Page  109.)     (18S7.) 
»  HawlduB,  P.  C.    Tit.,  *  *  Rape.  * '  *•  Supra,  note  15. 
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connection  zndyfst  the  man  may  notbe  guilty  of  rapc^  that 
is  wh^re  the  resistance  is  so.  slight  aad  her  behavior  sadi 
that  the  man  may  bona  Me  believe  that  she  is  consenting; 
but  that  does  not  apply  to  the  present  case." 

The  following  significant  passage  is  also  quoted  from 
McQuirk  V.  The  State,''''  a  case  decided  by  the  Supreme 
Court  of  Alabama  in  1883.  ''The  consent  given  by  the 
prosecutrix  may  have  been  implied  as  well  as  e3q>ressed, 
and  the  defendant  would  be  justified  in  assuming  the 
existence  of  such  consent  if  the  conduct  of  the  prosecu- 
trix towards  him  at  the  time  of  the  occurrence  was  of  such  a 
nature  as  to  create  in  his  mind  the  honest  and  reasonabk 
belief  that  she  had  consented  by  yielding  her  will  freely 
to  the  commission  of  the  act,  any  resistance  on  the  woman's 
part  falling  short  of  this  measure  would  be  insufficient  to 
overcome  the  implication  of  consent."  While  the  sound- 
ness of  the  last  sentence  seems  open  to  question,  it  is  sub- 
mitted that  several  of  the  cases  under  this  head  could  have 
been  decided  with  equal  justice  under  such  a  theory  as 
under  that  employed,  with  the  great  advantage  that  their 
decision  would  not,  through  the  straining  of  non-applicabk 
rules,  have  been  fraught  with  danger  to  women  whose  cases 
were  only  partly  analogous. 

3.  We  now  pass  to  cases  of  submission  obtained  through 
fraudulent  representations,  of  which  the  first  sub-divisioo 
is :  (a)  As  to  the  nature  of  the  act. 

In  cases  of  this  kind  the  rule  has  always  been  that  the 
submission  thus  obtained  did  not  amount  to  consent  In 
R.  V.  Case^^  the  leading  case  on  the  subject,  it  appeared 
that  ''the  defendant  was  a  medical  practitioner.  Mary 
Impitt,  who  was  fourteen  years  old,  was  placed  under 
his  professional  care  by  her  parents  in  consequence  of  illness 
arising  from  suppressed  menstruation,  and  on  the  occasiofi 
of  her  going  to  his  house,  and  informing  him  she  was  no 
better,  he  observed,  'Then  I  must  try  further  means  with 
you.'  He  then  took  hold  of  her  and  laid  her  down  in  his 
surgery,  lifted  up  her  clothes,  and  had  carnal  connection 
with  her,  she  making  no  resistance,  believing  (as  she 
stated)  that  she  was  submitting  to  medical  treatment  for 

"  Supra,  note  24.  "  i  Den.  Cr.  Gas.  581. 
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the  ailment  under  which  she  labored/'  The  indictment 
was  for  assault,  the  verdict  was  guilty.  The  judge  charged 
that  if  the  jury  believed  that  the  prosecutrix  was  ignorant 
of  the  nature  of  the  act,  they  must  find  the  prisoner  guilty, 
since  in  that  case  her  submission  could  not  amount  to  con- 
sent. On  appeal  the  above  instruction  was  held  correct 
and  the  conviction  affirmed. 

And  in  R.  v.  Flaitery^^  a  like  decision  was  rendered 
on  similar  facts  as  recently  as  1877.  And  in  connec- 
tion with  this  case  it  should  be  noted  that  a  desire  was 
therein  judicially  expressed  for  the  reconsideration  of 
R.  V.  Barrauis,^  which  will  be  dealt  with  under  the  last  sub- 
head of  this  part  of  our  subject. 

In  this  country  Pomeroy  v.  Tht  Stat^^  is  the  leading 
authority  in  this  class  of  cases.  There  the  usual  facts  ap- 
peared, namely,  the  violation  of  an  innocent  woman  by  a 
"quack  doctor"  tmder  the  pretence  of  medical  treatment. 

The  decision  was  the  same  as  in  the  cases  above  men- 
tioned; indeed,  they  were  both  specifically  mentioned  and 
approved  of,  the  court  saying :  ''The  case  is  exactly  within 
the  words  of  Wilde,  C.  J.,  in  R.  v.  Cass,  i  Den.  Cr.  C,  at 
p.  582 :  "She  consented  to  one  thing,  he  did  another  ma- 
terially different,  on  which  she  had  been  prevented  by  his 
fraud  from  exercising  her  judgment  and  will." 

Let  us  now  consider:  (b)  Misrepresentation  as  to  the 
consequence  likely  to  ensue  from  non-performance  of  the 
act 

The  case  under  this  head  to  which  it  is  desired  to  direct 
special  attention  is  that  of  Dan  Moron  v.  The  Peaple.^^ 
Here  it  appeared  that  the  prosecutrix  had  been  sent  to 
reside  at  the  house  of  the  prisoner  for  medical  treat- 
ment. He  told  her  that  he  could  cure  her  easily  by  having 
sexual  connection  with  her  in  order  to  enlarge  her  parts  so 
that  her  "whites,"  which  were  inverted,  might  come  away, 
and  that  her  father  had  consented  to  his  having  connection 
with  her  for  such  a  purpose.  If  she  did  not  consent  to  this, 
he  said,  he  would  be  obliged  to  enlarge  her  "parts"  with 
instruments,  an  operation  which  would  probably  result 

*•  Supra,  note  15.  ••  xi  Cox  191. 
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fatally,  to  her.  Thus .  artfully  frightened .  and  skilfully 
,  importuned,  the  ^rl  consented  to  the  act,  tt  is  submitted, 
though  the  case  was  decided  differently,  that  she  did  con- 
sent, fpr  here,  unlike  the  cases  in  the  preceding  section,  she 
knew  the  nature  of  that  to  which  she  submitted,  and  no 
fear  of  subsequent  jU-health  can  purge  a  woman  of  the 
shame  attached  to  active  co-operation  in  her  own  dis}iQnor. 
It  is  admitted  that  such  cases  are  on  the  border  line  of  those 
where  submission  cannot  amount  to  consent  because  ob- 
tained through  fear ;  but  it  is  thought  that  where  tHc  <ianger 
threatened  is  of  an  indirect  nature  and  does  not  necessarily 
involve  the  loss  of  life,  that  a  woman  should  not  be  excused 
if  she  intelligently  barters  her  honor  fpr  \i^T  physical  bet- 
terment. 

In  Clark  v.  The  State^^  a  case  similar  in  theory,  it  ap- 
peared that  the  prosecutrix  submitted  to  se^cual  .intercourse 
on  being  promised  some  candy.  Counsel  for  the  prisoner 
requested  the  court  to  charge:  ^Tha't  if  the  prisoner  pro- 
cured the  consent  of  the  party  ravished  by  promises,  the 
jury  could  not  find  hini  guilty."  This  instruction  was  re- 
fused and  the  refusal  was  sustained  on  appeal,  on  the 
ground  that  the  woman  having  intelligently  submitted  to 
the  sexual  embrace,  no  misrepresentations  or  fraudulent 
promises  as  to  either  what  would  or  would  not  happen  as  a 
result  of  such  submission  could  alter  the  fact  that  her  sub- 
mission, having  been  obtained  without  fraud,  as  to  the.  act 
or  the  person  committing  it,  amounted  in  law  to  consent, 
and  hence  absolved  the  prisoner  of  the  crime  charged.  It 
is  believed  that  Clark  v.  The  State  should  be  followed  in 
principle  in  deciding  cases  relevant  under  this  sub^head 
which  may  arise  in  the  future. 

We  now  come  to  our  last  sub-division:  (c)  Misrepresen- 
tation as  to  the  identity  of  the  person  performing  the  act 

We  have  already  examined  many  of  the  authorities  on 
this  subject  under  the  head  of  the  "force"  necessary  to  con- 
stitute the  crime,  and  now  we  shall  see  how  they  deal  with 
the  other  horn  of  the  dilemma,  namely,  the  sufficiency  of 
"consent"  as  a  defence  under  the  facts  which  they  present 

••  30  Texas,  448.  See  also:  People  v.  Brawn,  47  Cal.  447;  PeopU  v 
Bransby,  3a  N.  V.  525,  and  Hull  v.  The  State,  2a  Wis.  553. 
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The  reading  English  case  on  this  subject  is  Rex  v.  Jack- 
son, decided  in  1822  by  the  Court  for  Crown  Cases  Re- 
served. The  case  is  very  poorly  reported,  no  written 
opinion  being  given ;  but  merely  a  rough  digest  of  the  result 
by  the  reporters  themselves.  It  appeared  that  the  prisoner 
penetrated  a  married  woman  by  fraudulently  inducing  in 
her  mind  the  belief  that  he  was  her  husband.  The  jury 
found  that  it  was  his  intent  to  have  connection  with  her,  if 
possible,  by  means  of  said  fraudulent  personation;  but  to 
desist  if  discovered  and  not  to  force  her.  The  following  is 
the  digest  of  the  opinion :  "The  case  was  considered  by  The 
Judges  in  Trim'ty  term,  1822,  when  four  Judges  thought, 
that  the  having  carnal  knowledge  of  a  woman  whilst  she 
was  under  the  belief  of  its  being  her  husband  would  be  a 
rape,  but  the  other  eight  Judges  thought  that  it  would  not; 
and  Dallas,  C.  J.,  pointed  out  forcibly  the  difference  be- 
tween compelling  a  woman  against  her  will,  when  the  ab- 
horrence which  would  naturally  arise  in  her  mind  was  called 
into  action,  and  bc^iling  her  into  consent  and  co-opera- 
tion ;  but  several  of  the  eight  Judges  intimated,  that  if  the 
case  should  occur  again,  they  would  advise  the  jury  to  find 
a  special  verdict." 

How  much  better  it  would  have  been  for  the  logic  of 
those  cases  in  which  R,  v.  Jackson  has  been  followed,  if  this 
"difference"'  so  forcibly  pointed  out  by  the  learned  judge 
had  been  spread  upon  the  face  of  the  report,  instead  of 
being  held  in  solution,  as  it  were,  and  never  precipitated. 

It  will  also  be  noticed  that  one-third  of  the  court  dis- 
sented, and  of  the  majority  several  confined  their  decision 
to  the  case  in  hand. 

For  some  inexplicable  reason,  however,  the  majority 
opinion  in  this  case  was  regarded  as  having  definitely  set- 
tled the  law  on  this  point,  a  view  of  the  case  which  would 
probably  have  surprised  none  more  than  the  learned  gentle- 
men who  decided  it. 

In  R.  v.  Saunders^  it  appeared  that  Mr.  and  Mrs. 
Oleary  retired  one  evening,  and  that  during  the  night  Mrs. 
Oeary  felt  a  hand  pass  around  her  and  turn  her  over,  to 
which,  believing  it  was  her  husband,  she  made  no  resistance, 

**  Supra,  note  aS. 
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nor  did  she  resist  the  connection  which  immediately  took 
place.  While  the  connection  was  going  on,  however,  she 
perceived  from  the  man's  breathing  that  he  was  not  her 
husband,  and  immediately  pushed  him  off.  The  poor 
woman  was  then  so  overcome  with  shame  and  mortifica- 
tion that  she  ran  downstairs  and  hung  herself,  being  cut 
down  only  in  time  to  save  her  from  death  by  strangulation. 
Mr.  deary  it  seemed  had  been  obliged,  unknown  to  his 
wife,  to  leave  the  room  some  minutes  before  the  occurrence 
and  was  absent  while  it  was  taking  place. 

On  this  state  of  facts  Gumey,  B.,  instructed  the  jury  that 
the  offence  of  rape  had  not  been  committed,  "as  the  crime 
was  not  committed  against  the  will  of  the  prosectitrix,  as 
she  consented,  believing  it  to  be  her  htisband'' ;  he  instructed 
them,  however,  that  they  might  find  the  prisoner  guilty  of 
an  assault  (which  was  done) ,  concluding  his  charge  in  these 
words:  "Although  in  point  of  law  this  is  not  a  rape,  I 
consider  it  one  of  the  most  abominable  offences  that  can  be 
committed." 

In  R,  V.  Williams,^^  which  is  reported  in  the  same  vol- 
ume with  the  Saunders  case,  the  facts  were  substantially 
the  same,  and  on  its  being  made  clear  that  the  connection 
had  ended  before  the  prosecutrix  discovered  the  imposition, 
Alderson,  B.,  said:  "That  puts  ain  end  to  the  capital 
charge.  The  case  of  Rex  v.  Jackson  is  in  point,  but  the 
case  must  proceed  as  to  the  assault.'' 

R.  V.  Clarke^^  is  a  very  definite  affirmation  of  R.  v.  Jack- 
son. In  reserving  this  case  for  the  Appellate  G>urt, 
Crowder,  J.,  stated  the  facts  as  follows:  "It  appeared  in 
evidence  that  Jane  Murgatroyd  went  to  bed  at  half-past 
nine  o'clock  in  the  evening,  leaving  the  outer  ddor  of  her 
house  unfastened,  in  the  expectation  of  her  husband's  re- 
turn home.  Having  fallen  asleep,  she  was  awakened  at 
about  half-past  two  o'clock  by  a  man  whom  she  believed 
to  be  her  husband  passing  over  her  and  getting  into  bed 
on  the  opposite  side  from  that  on  which  she  was  lying. 
She  then  fell  asleep  again,  and  in  about  ten  minutes  was 
awakened  by  the  man  in  bed  with  her  drawing  her  towards 
him  and  having  connection  with  her.    She  assented  to  the 

"  Suffrck,  note  30..  ^Suptd\  note  57 


THE  LAW   AS  TO   CONSENT.  503 

connection  in  the  belief  that  the  man  was  her  husband. 
She  afterwards  fell  asleep  again  and  awoke  in  about  twenty 
minutes,  and  then  first  discovered  that  the  man  in  bed  with 
her  was  the  prisoner  at  the  bar,  who,  as  soon  as  he  found 
himself  detected,  jumped  out  of  the  bed  and  went  away.'* 
Verdict  guilty,  with  the  further  finding  that  the  prisoner's 
intent  was  to  have  connection  with  the  prosecutrix  fraudu- 
lently, but  not  by  force.  The  case  was  reserved  because 
of  the  dubious  character  of  the  decision  in  R.  v.  Jackson. 

On  appeal,  however,  the  matter  was  settled  in  short 
order,  to-wit :  "J^i*vis,  C.  J. :  'We  cannot  permit  this  matter 
to  be  opened  now.  We  have  spoken  to  several  of  the  other 
judges  upon  the  subject,  and  they  all  think  that  the  decision 
in  R.  v.  Jackson  is  conclusive.'  Alderson,  B. :  'Most  of  us 
think  it  right.'  Coleridge,  B.,  Martin,  J.,  and  Crowder, 
J.,  concurred.    Conviction  quashed." 

In  1868  the  question  arose  in  the  case  of  R.  v.  Barrow,^ 
in  which  case  the  prosecutrix,  one  Harriet  Geldart,  tes- 
tified as  follows:  "I  and  my  husband  lodge  together  at 
William  Gamer's.  We  sleep  upstairs  on  the  first  floor  and 
were  in  bed  together  on  the  night  of  Saturday  the  twenty- 
first  of  June.  I  went  to  bed  about  twelve  o'clock,  and  about 
two  o'clock  on  Sunday  morning  I  was  lying  in  bed  and 
my  husband  beside  me.  I  had  my  baby  in  my  arms  and  was 
between  waking  and  sleeping.  I  was  completely  awakened 
by  a  man  having  connection  with  me  and  pushing  the  baby 
aside  out  of  my  arms.  He  was  having  connection  with  me 
at  the  moment  when  I  completely  awoke.  I  thought  it  was 
my  husband,  and  it  was  while  I  could  count  five  after  I 
completely  awoke  before  I  found  it  was  not  my  husband. 
A  part  of  my  dress  was  over  my  face,  and  I  got  it  off,  and 
he  was  moving  away.  As  soon  as  I  found  it  was  not  my 
husband  I  pulled  my  husband's  hair  to  awake  him.  The 
prisoner  jumped  off  the  bed." 

Verdict  guilty  and  the  case  reserved. 

On  appeal  Bovill,  C.  J.,  said :  "We  have  considered  this 
case.  It  does  not  appear  that  the  prosecutrix  was  asleep 
or  unconscious  at  the  time  when  the  first  act  of  connection 
took  place.    What  was  done  was,  therefore,  with  her  con- 

•*  Supra,  note  80. 
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sent,  though  that  was  obtained  by  a  fraud.  We  are  of 
opinion  that  this  case  comes  within  that  class  of  cases  in 
which  it  has  been  decided  that  where,  under  such  circum- 
stances, consent  has  been  obtained  by  fraud,  the  oflFence 
does  not  amount  to  rape." 

Such  was  the  state  of  the  law  in  England  when  the  Court 
for  Crown  Cases  Reserved  in  Ireland  decided  R.  v.  Dee*^ 
in  1884.  In  that  case  the  evidence  showed  that  the 
prosecutrix,  Judith  Gorman,  had  gone  to  her  bedroom  on 
the  evening  of  June  9,  1884,  about  nine  o'dodc,  her  hus- 
band just  before  that  having  left  the  house  on  a  fishing 
excursion.  On  entering  her  room  she  lay  down  on  the  bed 
without  undressing  and  fell  asleep.  Later  she  heard  some- 
one enter  the  room  and,  thinking  it  was  her  husband,  said : 
''You  came  in  very  soon."  She  received  no  answer.  The 
man  then  threw  himself  upon  her  and  had  connection  widi 
her;  but  while  the  connection  was  going  on  she  discovered 
by  feeling  the  man's  hair  that  he  was  not  her  husband,  as 
she  had  believed  he  was,  and  she  then  ran  downstairs  and 
called  a  neighbor  to  her  assistance.  The  verdict  was  guilty. 
In  reserving  the  case  the  judge  advised  the  court  above  that 
all  the  evidence  of  the  prosecutrix  should  be  treated  as  true. 

On  appeal  the  conviction  was  affirmed  by  an  unanimous 
court,  and  so  clearly  and  comprehensively  are  the  reasons 
in  support  of  the  decision  expressed  by  May,  C.  J.,  in  the 
course  of  his  very  able  opinion,  and  so  adequately  does  he 
express  the  views  of  the  writer  upon  the  subject,  that  it  is 
felt  that  a  somewhat  extended  extract  from  his  opinion 
may  very  profitably  be  inserted  at  this  point.  His  Honor 
said :  "The  question  arises  now  for  our  consideration,  arc 
we  bound  to  follow  the  decisions  in  England  to  which  I 
have  referred  ?  The  series  of  cases  to  which  I  have  drawn 
attention  appear  to  be  an  echo  of  the  first  case  of  Rex  v. 
Jackson.  The  others  followed,  no  further  argument  being 
treated  as  necessary.  Nevertheless,  if  the  doctrine  thus 
established  had  been  adopted  by  the  judges  in  England 
without  objection,  I  do  not  think  that  this  court  should 
establish  a  different  legal  determination,  unanimity  on  such 
points  being  of  great  importance.     In  its  inception,  how- 

*  Supra,  note  33, 
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ever,  the  original  case  of  Rex  v.  Jackscm  was  dissented 
from  by  four  of  the  twelve  judges  who  heard  it,  while  of 
the  majority  several  apparently  doubted  the  doctrine  there 
contended  for.  In  the  case  of  Reg.  v.  Flattery  all  the  judges 
desired  that  this  doctrine  should  be  re-considered.  In  Ire- 
land, until  the  present  case,  no  similar  question  seems  to 
have  arisen;  and  it  appears  to  me,  under  all  the  circum- 
stances, that  it  is  competent  for  us,  and  it  is  our  duty  to 
consider  the  doctrine  of  those  English  decisions  upon  their 
merits.  Now,  rape  being  defined  to  be  sexual  connection 
with  a  woman  without  her  consent,  or  without,  and  there- 
fore against,  her  will,  it  is  essential  to  consider  what  is 
meant  and  intended  by  consent.  Does  it  mean  an  intelli- 
gent, positive  concurrence  of  the  will  of  the  woman  or  is 
the  negative  absence  of  dissent  sufficient  ?  In  these  surgical 
cases  it  is  held  that  the  submission  to  an  act  believed  to  be 
a  surgical  operation  does  not  constitute  consent  to  a  sexual 
connection,  being  of  a  wholly  different  character;  there  is 
no  consensus  quoad  hoc.  In  the  case  of  personation  there 
is  no  consensus  quoad  hanc  personam.  Can  it  be  consid- 
ered that  there  is  a  consent  to  the  sexual  connection,  it 
being  manifest  that,  had  it  not  been  for  the  deceit  or  fraud, 
the  woman  would  not  have  submitted  to  the  act?  In  the 
cases  of  idiocy,  of  stupor,  or  of  infancy,  it  is  held  that 
there  is  no  legal  consent,  from  the  want  of  an  intelligent 
and  discerning  will.  Can  a  woman,  in  the  case  of  persona- 
tion, be  regarded  as  consenting  to  the  act  in  the  exercise 
of  an  intelligent  will  ?  Does  she  consent,  not  knowing  the 
real  nature  of  the  act?  As  observed  by  Mr.  Curtis,  she  in- 
tends to  consent  to  a  lawful  and  marital  act,  to  which  it  is  her 
duty  to  submit.  But  did  she  consent  to  an  act  of  adultery? 
Are  not  the  acts  themselves  wholly  different  in  their  moral 
nature?  The  act  she  permitted  cannot  properly  be  regarded 
as  the  real  act  which  took  place.  Therefore,  the  connection 
was  done,  in  my  opinion,  without  her  consent,  and  the  crime 
of  rape  was  constituted.  I,  therefore,  am  of  opinion  that 
the  conviction  should  stand  confirmed." 

The  best  evidence  of  the  way  in  which  the  foregoing  case 
was  regaLTded  in  England  is  afforded  by  the  following  para- 
graph of  the  so-called  "Criminal  Law  Amendment  Act," 
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passed  by  Parliament  in  1885,  to-wit :  "Whereas  doubts  have 
been  entertained  whether  a  man  who  induces  a  married 
woman  to  permit  him  to  have  connection  with  her  by  person- 
ating her  husband  is  or  is  not  guilty  of  rape,  it  is  herdiy 
enacted  and  declared  that  everysuch  offender  shall  be  deemed 
to  be  guilty  of  rape/''*  This  legislation  righted  a  great 
wrong,  and  though  it  is  thought  the  same  result  might  have 
been  accomplished  by  overruling  Rex  v.  Jackson  when  a 
similar  case  nesct  arose,  still  in  view  of  the  known  con- 
servatism of  the  English  Bench  with  regard  to  precedents, 
it  is  probable  that  the  wiser  course  was  adopted. 

In  the  United  States  there  have  fortunately  not  been 
many  cases  of  this  kind,  and  in  those  which  have  arisen 
the  absence  of  "force''  has  been  made  the  principal  ground 
of  decision.  In  LeTiuis  v.  The  State,^  however,  it  was 
clearly  held  that  connection  obtained  by  fraudulent  per- 
sonation of  the  husband  was  had  with  the  consent  of  the 
prosecutrix,  and  a  similar  decision  was  reached  in  Blood- 
worth  V.  The  State^^  where  the  fraud  consisted  in  the 
performance  of  a  fictitious  marriage  ceremony.  It  is 
true  such  decisions  were  disapproved  in  general  terms  in 
Cornwell  v.  The  People,^  but  that  disapproval  was  re- 
versed as  insuf&ciently  considered  dicta  in  Don  Moron  v. 
The  People.^^  The  only  bright  spot  in  the  American  cases 
is  a  brief  comment,  by  the  wayside  as  it  were,  which 
fell  from  the  lips  of  Howk,  C.  J.,  in  Pomeroy  v.  The 
State, ^^  to  this  effect :  "The  case  is,  therefore,  not  within 
the  authority  of  those  cases  which  have  decided,  decisions 
which  I  regret,  that  where  a  man  by  fraud  induces  a  woman 
to  submit  to  sexual  connection,  it  is  not  rape." 

It  seems  then  from  the  above  indications  that  future  cases 
of  this  character  arising  in  this  country,  if  they  are  not 
decided  adversely  to  the  prosecutrix  on  the  ground  of  insuf- 
ficient "force,"  will  be  so  decided  on  the  theory  that  her 
submission  to  the  fraud  amounts  to  consent.  If  this 
article  accomplishes  nothing  else,  the  writer  hopes  that  it 

'*  48  and  49  Vict.,  C.  69.  See  also  Chitty's  English  Statutes,  Vol. 
III.     Tit.,  * '  Criminal  Law, '  *  p.  195.  ••  Supra,  note  70. 
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will  cause  those  jurists  who  may  in  the  future  be  obliged 
to  declare  the  law  in  this  r^^rd  to  examine  the  British 
decisions  with  care  and  discrimination,  to  notice  the  insta- 
bility of  opinion  which  is  manifest  in  Rex  v.  Jackson,  the 
blind  way  in  which  for  years  its  stun  total  was  copied,  the 
final  tritunph  for  clear  reason  and  natural  justice  marked 
by  R.  V.  Dee,  and  finally,  and  most  important  of  all,  the 
intervention  of  the  legislature,  by  which  all  the  errors  of  the 
past  were  expunged  from  the  records  of  the  law.  In  few 
states  it  is  thought  would  a  similar  line  of  decisions  make 
so  drastic  a  measure  necessary,  but  whether  by  adjudica- 
tion or  legislation  it  matters  little,  so  long  as  the  desired 
result  be  obtained  and  one  more  pitfall  is  removed  from  the 
path  of  virtuous  womanhood. 

We  now  come  to  the  second  main  division  of  our  topic, 
to-wit : 

11.  "Consent"  as  a  Defence  to  an  Indictment  for  an 
Assault  with  Intent  to  Commit  Rape. 

Assault  with  intent,  etc.,  is  a  less  offence  than  rape,  being 
supportable  on  evidence  going  to  show  that  some  degree  of 
force  was  applied  by  the  prisoner  to  the  body  of  the  prose- 
cutrix in  the  course  of  an  attempt  to  consummate  the  crime 
of  rape. 

Thus  in  R.  v.  Mayer^^  it  seemed  that  the  prisoner  had 
made  an  unsuccessful  attempt  to  have  connection  with  his 
sister-in-law  while  she  was  asleep,  and  the  court  instructed 
the  jury  that  if  they  believed  the  foregoing  to  be  true,  they 
should  find  the  prisoner  guilty  of  an  attempt,  which  was 
done. 

In  accordance  with  the  general  rule,  "consent,"  where 
proved  is  a  good  defence  to  a  charge  of  assault  with  intent, 
etc.  It  will  be  found  that  pretty  much  the  same  theories 
obtain  with  regard  to  this  offence  as  to  the  preceding  one. 
For  instance,  it  has  been  definitely  held  in  a  number  of 
cases  that  in  the  absence  of  evidence  of  additional  "force," 
a  conviction  of  an  attempt  or  an  assault  with  intent,  etc., 
cannot  be  obtained.    We  also  meet  with  cases  like  People 

•*  Supra,  note  6a. 
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V.  Quinn,^^  where  though  the  crime  would  have  been 
dearly  constituted  at  common  law,  yet  since,  by  reason  of 
statutory  alterations  of  the  definition  of  the  capital  crime, 
the  attempt,  if  successful,  would  not  have  amounted  to 
'Vape'' ;  therefore,  the  acts  themselves  were  held  insufficient 
to  justify  a  conviction  of  an  assault  with  intent  to  commit 
rape. 

While  perhaps  not  strictly  germane  to  this  head,  it  may 
be  well  to  notice  a  class  of  cases  in  which  the  evidence  is 
considered  insufficient  to  warrant-  a  conviction  either  for 
rape  or  for  assault  with  intent  to  commit,  etc,  but  where 
the  prisoner  was  found  guilty  of  a  common  assault  This 
is  not  infrequent  in  the  early  English  decisions  (see  "force," 
etc.) 9  but  in  this  country  it  has  not  been  of  frequent  occur- 
rence ;  and  when  it  has  happened  there  have  generally  been 
unusual  facts.  For  instance,  in  Richie  v.  The  Stated  the 
facts  were  that  the  prisoner  entered  the  house  of  the  prose- 
cutrix (a  prostitute)  late  at  night  in  company  with  three 
other  men,  and  that  they  then  and  there,  in  a  rude,  insolent 
and  beastly  manner,  performed  the  sexual  act  upon  her  ax 
or  seven  times,  while  her  little  nine-year-old  daughter  lay 
awake  beside  her.  It  was  decided  tihat  though  rape  was 
not  proved,  the  prisoner  was  rightfully  found  guilty  of  an 
assault,  because  though  the  prosecutrix  might  have  con- 
sented to  the  act  itsdf,  still  she  did  not  consent  to  the 
violent  and  humiliating  manner  in  which  it  was  performed. 
See  also  Regina  v.  Halleti.^^ 

Qosely  connected  in  theory  with  the  foregoing  cases  is  a 
class  of  decisions  in  which,  though  the  defendants  were 
convicted  of  assault  with  intent  to  commit,  etc.,  the  same 
idea  of  separability  of  consent  prevails. 

In  Iowa  V.  Cros^^  it  appeared  that  the  prisoner  had 
chased  the  prosecutrix  into  a  room,  locked  the  door,  tiirown 
her  on  the  bed,  and  had  connection  with  her.  It  did 
not  appear  that  she  had  either  cried  out  or  oflFered  any 
serious  resistance.  In  affirming  the  conviction  of  an  as- 
sault with  intent,  etc,  the  comt  said :  ''Of  course  if  there 
was  consent  on  the  part  of  the  prosecutrix,  there  could  be 

••  Suffra,  note  44.  ^  58  Ind.  355.  1877. 
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no  such  violence  in  legal  contemplation  as  to  render  the 
prisoner  guilty,  for  if  the  liberties  were  taken  with  her  con- 
sent, there  could  be  no  rape  nor  yet  an  assault  with  that  in- 
tent. But  where  the  assault  is  made  by  the  prisoner  with  the 
intent  to  commit  the  offence,  and  this  is  clearly  shown,  the 
jury  might  convict,  though  not  satisfied  that  at  the  time  he 
consummated  his  purpose  there  was  such  want  of  consent 
as  to  constitute  the  higher  crime."  And  in  State  v.  Ather- 
f(^ioo  j^  ^^5  ^jgQ  gj^jj  (affirming  and  citing  Iowa  v.  Cross)  : 
"There  is  evidence  to  show  that  the  defendant  in  the  outset 
used  some  force,  and  that  the  prosecutrix  made  some  resist- 
ance. Now  the  use  of  force,  in  an  endeavor  to  have 
carnal  knowledge  of  a  woman,  tends  to  show  an  intent  to 
commit  rape,  and  such  intent  may  exist  consistently  with 
the  fact  of  a  subsequent  consent.  A  person  then  may  be 
indicted  for  rape,  and  if  the  conviction  for  that  offence  is 
prevented  by  reason  of  evidence  of  the  woman's  consent, 
yet  if,  before  the  consent  was  given,  it  appears  that  the  de- 
fendant used  such  force  as  to  evince  an  intention  to  commit 
rape,  the  defendant  may  be  convicted  of  an  assault  with  an 
intent  to  commit  rape." 

These  cases  stand  for  a  slightly  different  principle  than 
those  before  mentioned,  in  that  they  only  permit  a  convic- 
tion of  assault,  etc.,  on  evidence  of  force  used  and  uncon- 
sented to  prior  to  the  commission  of  the  act  of  copulation, 
and  do  not  permit  a  conviction  on  proof  of  excessive  force 
employed  in  the  performance  of  the  act,  as  was  the  case  in 
Ritchie  v.  The  State.  However,  the  main  point  in  both 
is  the  same,  namely,  that  the  consent  of  the  prosecutrix  does 
not  necessarily  cover  the  whole  transaction,  but  is  separable, 
and  hence  while  she  may  have  consented  to  the  act  itself, 
she  may  not  have  consented  to  previous  or  incidental  vio- 
lence, and  hence  the  prisoner,  though  innocent  of  the  capital 
charge,  may  be  guilty  of  an  assault  with  intent  to  conmiit 
rape. 

Leaving  the  above  topic,  we  come  to  the  last  division  of 
our  subject,  to-wit: 

'••  50  Iowa,  189. 
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ni.  "Consent"  when  Pleaded  in  Defence  to  an  In- 
dictment FOR  Assault. 

There  are  many  kinds  of  assault,  but  we  are  concerned 
with  only  one  of  them,  namely,  assault  by  the  administra- 
tion of  poison.  Whether  or  not  the  administration  of 
poison  can  under  any  circumstances  amount  to  assault 
seems  to  be  still  a  mooted  question.  In  England  it  was 
held,  in  1838,  in  the  case  of  R.  v.  Buttan,^^^  that  such  an 
act  was  an  assault;  but  this  decision  does  not  seem  to  be 
sustained  by  the  subsequent  cases.^^^  However,  the  same 
point  arose  in  Massachusetts  in  Com,  v.  Stratton}^^  which 
resulted  in  a  clear-cut  determination  that  the  administration 
of  poison  constitutes  an  assault,  the  court  saying :  ''Although 
force  and  violence  are  included  in  all  definitions  of  assault, 
or  assault  and  battery,  yet  where  there  is  physical  injury 
to  another  person  it  is  sufficient  that  the  cause  is  set  id 
motion  by  the  defendant,  or  that  the  person  is  subjected 
to  its  operation  by  means  of  any  act  or  control  which  the 
defendant  exerts/'  It  is  submitted  that  the  view  of  the 
Massachusetts  court  is  the  better,  since  unless  the  neces- 
sity of  "force"  to  constitute  an  assault  be  liberally  con- 
strued, niunerous  cases  in  which  the  cause  and  effect  are 
consistent  with  aggravated  assault  must  fail,  because  at 
the  moment  of  commission  no  actual  violence  is  employed. 
This  question,  however,  will  arise  again  in  the  cases. 

R,  V.  Bennetf^  was  a  case  in  which  the  prisoner  was 
indicted  for  an  indecent  assault  upon  his  niece,  aged  thir- 
teen. It  appeared  that  on  two  occasions  the  parties  had 
slept  together,  that  the  prisoner  had  given  his  niece  liquor 
on  each  occasion  just  before  retiring,  and  that  though  she 
could  not  remember  that  her  uncle  had  done  an>^ing  to 
her,  a  medical  examination  to  which  she  was  subjected  a 
week  later  had  revealed  the  fact  that  she  was  then  suffering 
from  a  venereal  disease. 

In  charging  the  jury  Willes,  J.,  after  instructing  them 

>•«  8  C.  and  P.  660,  1838. 

*••  R,  V.  Dilworth,  2  Mo.  and  Ro.  531,  1843;  ^-  v.  Hcmson,  2  C.  and 
K.  91a,  1849;  R.  v.  Walkden,  1  Cox  C.  C.  282. 
*••  114  Mass.  303.     See  also  25  Mich.,  p.  355. 
"•*4P.  andF.  1105. 
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that  there  was  no  evidence  of  a  rape,  continued:  ''But 
although  the  girl  may  have  consented  to  sleep  and,  therefore, 
to  have  connection  with  her  uncle,  yet  if  she  did  not  con- 
sent to  the  aggravated  circumstances,  i.  e.,  to  connection 
with  a  diseased  man,  and  a  fraud  was  committed  on  her, 
the  prisoner's  act  would  be  an  assault  by  reason  of  such 
fraud.  An  assault  is  within  the  rule  that  fraud  vitiates 
consent,  and,  therefore,  if  the  prisoner,  knowing  that  he 
had  a  foul  disease,  induced  his  niece  to  sleep  with  him,  in- 
tending to  possess  her,  and  infected  her,  she  being  ignorant 
of  his  condition,  any  consent  which  she  may  have  given 
would  be  vitiated,  and  the  prisoner  would  be  guilty  of  an 
indecent  assault/'  The  verdict  was  guilty  and  a  sentence 
of  two  years'  imprisonment  at  hard  labor  was  imposed. 

This  case  was  followed  in  1867  in  R.  v.  Sinclair}^  where 
the  evidence,  though  insufficient  to  establish  rape,  showed 
that  while  free  from  disease  prior  to  the  connection,  within 
a  week  after  it  toc^  place  the  prosecutrix  was  found  to  be 
suffering  severely  from  gonorrhea,  with  which  the  prisoner 
was  also  afilicted. 

This  was  also  a  case  at  nisi  prius,  and  in  his  charge  to 
the  jury  Mr.  Justice  Shee  merely  went  over  the  same 
ground  which  Willes,  J.,  had  traversed  in  R,  v.  Bennett 
and  arrived  at  the  same  result,  namely,  that  under  such 
circumstances  "fraud  vitiates  consent."  R.  v.  Bennett  was 
specifically  approved  of. 

A  severe  shock,  however,  was  given  to  the  theory  of  the 
foregoing  decisions  by  Hegarty  v.  Shine,^^  which  was  de- 
termined on  appeal  in  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice  for  Ireland  in  1878.  The  case  arose 
from  a  civil  action  for  breach  of  promise  and  damages  for 
an  assault  arising  from  the  infection  of  the  plaintiff  and 
her  unborn  child,  with  syphilis,  by  the  defendant,  at  some 
time  during  a  period  of  concubinage,  during  which  the 
plaintiff  had  at  no  time  refused  her  consent  to  the  sexual 
act.  The  action  for  breach  of  promise  was  withdrawn  in 
the  court  below,  and  the  only  question  on  appeal  was  as  to 
the  plaintiff's  right  to  recover  damages  for  an  assault.  The 
court  was  divided.     Fitzgerald  and  Barry,  JJ.,  held   (i) 

»••  13  Cox  C.  C.  a8,  1867.  »••  14  Cox  C.  C.  124,  1878. 
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that  the  maxim  ex  turpi  causa  non  oritor  actio  applied  to 
the  case,  though  in  support  of  this  finding  they  cited  a 
number  of  contract  cases  with  the  possible  exception  of 
Fivaz  V.  Nicholl,  whereas  this  action  was  founded  in 
tort.  (2)  With  regard  to  R.  v.  Bennett,  they  held  that 
it  should  not  be  followed,  because  the  rule  that  "fraud 
nullifies  consent"  being  a  doctrine  of  contract,  could  not  be 
imported  into  an  action  for  a  tort. 

It  must  be  said  that  the  findings  of  the  majority  seem 
inconsistent,  though  it  is  thought  that  the  second  point  is 
sound. 

May,  C.  J.  (dissenting),  held  that  there  was  no  need  to 
invoke  the  aid  of  the  rule  adopted  in  R.  v.  Bennett  in  order 
to  recover,  for  no  fraud  is  needed  to  nullify  a  consent  which 
has  never  been  given,  and  in  a  case  of  this  kind  the  woman's 
consent  is  clearly  separable,  extending  no  further  than  the 
act  of  connection  and  not  including  the  incidental  infection 
with  disease,  a  fact  of  the  probability  of  which  had  the 
plaintiff  been  aware  she  would  unquestionably  have  refused 
her  assent  to  the  whole  transaction.  As  to  the  applicability 
of  the  other  doctrine,  the  Chief  Justice  said:  "Nor  do  I 
think  that  the  maxim  ex  turpi  causa  non  oritor  actio  is 
applicable  to  the  present  case.  That  principle,  I  think, 
governs  cases  of  contract.  A  promise  cannot  be  supported, 
on  the  contrary  is  vitiated,  by  an  immoral  consideration, 
nor  can  a  contract  be  enforced  if  its  object  be  to  pr(»note 
and  encourage  inunorality  or  illegality.  But  the  present 
case  is  founded  on  tort.  The  defendant  has  done  an  act 
injurious  to  the  plaintiff  and  has  done  it  wilfully  and  inten- 
tionally. Upon  the  authority  of  the  case  referred  to,  I  think 
it  must  be  held  that  this  wrong  was  done  to  her  without  her 
consent.  It  does  not  occur  to  me  that  the  court,  if  it  hold 
the  defendant  liable  in  damages  to  the  plaintiff  in  this  case, 
would  be  sustaining  immorality.  It  seems  to  me,  on  the 
other  hand,  that  the  imputation  of  injustice  would  rest 
upon  a  decision  holding  that  a  defendant  who  has  inflicted 
a  lifelong  injury  upon  his  victim  by  depriving  her  of  her 
bodily  health  should  escape  with  impunity  because  he  had 
previously  deprived  her  of  her  chastity  and  obtained  pos- 
session of  her  person." 
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The  significance  of  the  various  theories  advanced  in 
Hegarty  v.  Shine  will  be  better  appreciated  after  an  ex- 
amination of  the  next  case,  R.  v.  Clarence,^^'^  which,  since 
its  decision  in  1888  by  the  Court  for  Crown  Cases  Reserved 
in  England,  has  been  considered  the  leading  authority  on 
this  branch  of  the  law. 

The  facts  in  this  case  were  particularly  revolting.  It  ap- 
peared that  the  prisoner,  who  knew  that  he  was  suffering 
from  gonorrhea,  had  marital  intercourse  with  his  wife 
without  informing  her  of  the  fact,  with  the  result  that  he 
infected  her,  and  from  such  infection  she  suffered  grievous 
bodily  harm. 

The  indictment  was  drawn  under  24  and  25  Vict,  C. 
100,  S.  47,  and  contained  two  counts,  one  of  which  charged 
the  prisoner  with  ''an  assault''  upon  his  wife,  ''occasioning 
actual  bodily  harm,"  and  the  second  count,  drawn  under 
section  20  of  the  same  statute,  charged  him  with  "un- 
lawfully and  maliciously  inflicting''  upon  her  "grievous 
bodily  harm."  A  conviction  having  been  had  in  the  court 
below,  the  question  on  appeal  was  whethei^  he  was  properly 
convicted  upon  either  count  The  conviction  was  reversed 
by  a  vote  of  nine  to  four.  Wills,  Smith,  Stephen,  Manisty, 
Mathew  and  Grantham,  JJ.,  and  Pollock,  B.,  and  Hud- 
dleston,  B.,  and  Coleridge,  C.  J.,  composing  the  majority, 
while  Hawkins,  Field,  Day  and  Charles,  JJ.,  were  in  the 
minority*  Six  judges  delivered  opinions  against  the  con- 
viction and  two  wrote  in  support  of  it ;  but  since  space  for- 
bids an  extended  examination  of  this  voluminous  case,  we 
shall  confine  ourselves  to  the  consideration  of  the  opinions 
of  Wills,  J.,  and  Hawkins,  J.,  which  adequately  discuss  the 
various  theories  involved  in  the  decision. 

Judge  Wills  first  adverted  to  the  fact  that  the  prosecu- 
tion had  been  brought  under  a  statute,  and  then  stated 
that  the  conviction  might  be  sustained  on  three  theories, 
to-wit :  ( I )  That  the  existence  of  fraud  nullified  consent  on 
the  part  of  the  wife;  (2)  that,  because  of  her  ignorance  of 
her  husband's  physical  condition,  the  wife's  submission 
without  knowledge  of  the  facts  is  no  consent  at  all,  and 
(3)  that  inasmuch  as  under  the  divorce  law  of  Great  Brit- 

'•'idCoxC.C.  SIX.18SS. 
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ain  the  act  done  amounted  to  "legal  cruelty/'  it  could  not 
be  considered  as  within  the  consent  implied  by  the  marital 
relation. 

He  then  states  his  objections  to  all  three  theories.  As  to 
the  first,  he  reiterates  the  assertion  that  it  is  an  effort  to 
apply  to  criminal  law  a  doctrine  belonging  only  to  coo- 
tracts,  and  he  cites  as  an  example  of  what  would  follow  its 
adoption,  the  supposed  case  of  a  man  knowingly  purchasing 
the  consent  of  a  prostitute  with  a  counterfeit  coin,  and  says 
that  such  a  man  would,  under  such  a  theory,  be  guilty  of 
rape.  As  to  the  second  theory,  he  admits  that  it  is  by  far 
the  strongest,  but  he  seems  afraid  to  adopt  it,  because  of 
certain  results  which  he  thinks  would  necessarily  flow  from 
it.  If  this  view  is  correct,  he  argues  it  applies  equally  to 
the  married  and  to  the  unmarried,  and  a  greater  difficulty 
is  that  a  man  so  infecting  a  woman,  even  his  own  wife,  is 
guilty  not  only  of  assault,  but  rape.  On  this  point  he  says : 
"To  separate  the  act  into  two  portions,  as  was  suggested 
in  one  of  the  Irish  cases,  and  to  say  that  there  was  consent 
to  so  much  of  it  as  did  not  consist  in  the  administration  of 
an  anitnal  poison,  seems  to  me  a  subtlety  of  an  extreme 
kind.  There  is,  under  the  circumstances,  just  as  much 
and  just  as  little  consent  to  one  part  of  the  transaction  as 
to  the  rest  of  it.  Ko  one  can  doubt  that  in  this  case,  had 
the  truth  been  known,  there  would  have  been  no  consent  or 
even  a  distant  approach  to  it." 

The  rest  of  his  opinion  is  taken  up  with  a  discussion  of 
the  third  theory  and  the  applicability  of  the  statute  in 
question,  and  since  said  discussion  is  of  merely  local  import- 
ance, we  need  not  enter  into  it.  What  we  may  see  from 
his  opinion  is  that  there  are  two  broad  grounds  on  which 
such  a  conviction  may  be  supported,  and  the  whole  case 
really  gains  its  significance  from  the  manner  in  which  those 
grounds  are  either  affirmed  or  denied  by  the  different 
judges. 

In  his  dissenting  opinion  Hawkins,  J.,  freely  abandoned 
the  first  ground  as  untenable,  saying:  "In  dealing  with 
this  case  my  judgment  is  not  based  upon  the  doctrine  that 
fraud  vitiates  consent,  because  I  do  not  think  that  doctrine 
applies  in  the  case  of  sexual  intercourse  between  husband 
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and  wife/'  His  affirmation  of  the  conviction  is  based  en- 
tirely on  the  theory  that  since  the  wife  did  not  consent  to 
the  administration  of  the  poison,  the  husband  was  guilty  of 
an  assault  As  to  her  consent  to  the  act  of  connection,  he 
holds  that  was  given  once  for  all  and  irrevocably  at  the  time 
of  marriage.  Such  consent,  however,  only  applies  to  an 
ordinary,  natural  and  healthy  coition,  and  the  wife  is  en- 
tirely within  her  rights  in  refusing  to  permit  any  other. 
With  regard  to  Judge  Wills'  contention  that  consent  must 
be  given  to  the  whole  transaction  or  to  none  of  it,  he 
answers  it  thus :  "My  reply  to  this  argument  is  that  if  a 
person  having  a  privilege  of  which  he  may  avail  himself 
or  not  at  his  will  and  pleasure,  cannot  exercise  it  without 
at  the  same  time  doing  something  not  included  in  this  privi- 
lege and  which  is  unlawful  and  dangerous  to  another,  he 
must  either  forego  his  privil^e  or  take  the  consequences 
of  his  unlawful  conduct."  An  answer  which  is  practically 
the  same  as  Portia's  famous  invitation  to  Shylock  to  take 
his  pound  of  flesh  without  spilling  a  drop  of  Christian 
blood. 

As  has  been  pointed  out,  the  conviction  in  this  case  was 
quashed ;  and  by  a  majority  of  nine  to  four  the  court  an- 
nounced the  astounding  fact  that  a  man  could  infect  his 
wife  with  a  foul  disease  during  marital  intercourse  and  yet 
walk  the  streets  guiltless  of  crime. 

In  concluding  this  topic,  it  is  submitted  that  the  result 
of  the  cases  is  unsatisfactory,  and  it  is  suggested  that  in 
the  future,  decisions  should  be  along  the  following  line: 
In  cases  of  unmarried  women,  consent  to  the  act  of  coition 
should,  for  reasons  of  public  policy,  be  held  to  imply  con- 
sent to  the  risk  of  venereal  infection  and  where  such  a  result 
follows  to  the  infection  itself.  In  cases  of  married  women, 
however,  the  general  consent  given  at  marriage  should  be 
held  to  cover  the  act  of  connection  with  a  diseased  husband 
but  not  the  infection  probably  resulting  therefrom,  and 
where  such  infection  does  result,  the  husband  should  be 
held  guilty  of  an  assault  upon  the  wife  by  the  administration 
of  poison. 

This  doctrine  of  the  separability  of  consent  is  perfectly 
reasonable,  and  is  directly  in  line  theoretically  with  the 
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cases  of  Iowa  v.  Cross^^^  and  State  v.  Atherton,^^  which 
have  been  dealt  with  under  another  head.  Unless  such  a 
line  of  reasoning  is  adopted,  it  is  to  be  feared  that  /?.  v. 
Clarence  must  be  followed,  and  even  those  judges  who 
composed  the  majority  in  that  case  were  appalled  at  the 
result  which  they  felt  obliged  to  reach,  a  restdt  which  liber- 
ated a  moral  criminal,  loathsome,  heartless,  and  mean 
enough  to  use  the  result  of  his  own  faithlessness  to  pollute 
the  body  of  his  innocent  wife. 

We  have  now  reached  the  end  of  this  article,  and  in  con- 
clusion the  writer  merely  desires  to  assert  that  its  whole 
purpose  is  to  insist  upon  a  construction  of  the  word  "con- 
sent," which  is  in  accordance  with  common  sense.  Unless 
"consent"  necessarily  implies  intelligent  appreciation  of  the 
thing  consented  to  in  all  its  bearings,  it  is  not  consent  but 
merely  submission,  and  submission  is  no  defence,  but  gen- 
erally an  aggravation  to  crime. 

This  subject  is  in  many  respects  a  most  unpleasant  one, 
and  many  of  the  facts  herein  recited  would  soil  the  page 
were  they  not  adduced  in  support  of  a  worthy  cause.  But 
the  cause  is  worthy,  and  the  writer  need  oflFer  no  apology 
for  anything  said  in  its  support.  It  is  for  the  better  pro- 
tection of  female  purity  that  this  article  has  been  written, 
and  no  cause  could  be  more  noble  or  inspiring. 

That  the  law  should  be  so  inadequate  in  this  the  twentieth 
century  after  Christ  to  protect  unfortunate  women  from 
pollution  is  a  disgrace  to  our  manhood  and  to  our  reason, 
and  it  is  earnestly  hoped  that  the  courts  and  legislatures 
will  join  hands  in  the  near  future  and  overcome  those  tech- 
nical difficulties  which  in  this  department  of  the  law  so 
seriously  impede  the  administration  of  justice. 

Theodore  /.  Grayson. 


»••  Supra,  note  56.  »••  Supra,  note  100 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


APPROPRIATION  OP  LAND. 

In  United  States  v.  Lynah,  23  S.  C.  R.  349,  the  Supreme 
Court  of  the  United  States  holds  that  the  turning  of  a  valu- 
^f^^        able  rice  plantation  into  an  irreclaimable  and 
CflMtitaus    valueless  bog,  as  the  necessary  result  of  an  im- 
CMiiiimiiiB    provement   in   navigation   undertaken  by   the 
United  States  Government,  is  a  taking  of  the  land,  within 
the  meaning  of  the  Fifth  Amendment  to  the  Federal  Con- 
stitution, and  therefore  the  liability  of  the  United  States  to 
make  just  compensation  exists  and  is  not  defeated  because 
such  land  was  taken  by  the  Government  in  the  exer- 
cise of  its  power  to  improve  navigation.    Compare  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  where  it  was  held  that  the 
destruction  of  access  to  land  abutting  on  a  navigable  river 
by  the  construction  by  Congress  of  a  pier  on  the  submerged 
lands  in  front  of  the  upland  was  not  a  taking  of  private 
property  for  public  uses,  but  only  an  instance  of  conse- 
quential injury  to  the  property  of  the  riparian  owner. 


CORPORATIONS. 

In  Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co., 

54  Atl.  452,  the  Court  of  Chancery  of  New  Jersey  holds  that 

■■^fffrnifr     ^hile  the  stockholders  of  a  corporation  cannot 

iMtfivtdjMi^    interpose  any  defences  to  an  insolvency  suit 

siMkh^Mtan    against  it  that  the  corporation  itself  cannot  set 

up,  they  can  have  the  validity  of  matters  alleged  as  a  defence 

to  their  liability  as  stockholders  adjudicated  in  suits  brought 

by  the  receiver  to  collect  assessments  levied  against  them. 

Consequently,  the  insolvency  proceeding  is  not  conclusive 

upon  their  liability  when  the  suit  is  brought  by  the  receiver. 

In  Avery  v.  Preston  National  Bank,  93  N.  W.  1062,  the 

Supreme  Court  of  Michigan  holds  that  where  a  trustee  in 

wfo^k^mm      21  mortgage  for  the  benefit  of  certain  creditors 

Trmat        including  a  bank  realized  under  the  mortgage, 

w>mm4m        ^^^  deposited  the  proceeds  in  the  bank  in  his 

oivn  name,  and  subsequently  he  was  appointed  receiver  for 
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the  mortgagor,  as  between  the  receiver  and  the  bank,  the 
receiver  was  entitled  to  the  funds^  and  the  bank  could  not 
withhold  them  on  the  ground  that  they  were  a  trust  fund, 
and  really  belonged  to  the  bank.  Further,  in  a  suit  by  the 
executor  of  the  receiver  against  the  bank,  questions  as  to  the 
disposition  of  the  fund  involved  in  the  accounting  of  the 
receiver's  successor  could  not  be  determined. 


CRIMINAL  LAW. 

In  Whorley  v.  State,  33  Southern,  849,  the  Supreme 

Court  of  Florida  (Division  A)  holds  that  in  order  to  con- 

ACOMM17      vict  a  person  of  being  accessory  after  the  fact 

flfurthe  to  a  fclouy,  it  is,  of  course,  indispensably  neces- 
**•*  sary  to  prove  that  the  party  charged,  at  tiie  time 
he  rendered  the  forbidden  aid  or  assistance  to  the  fdon, 
knew  that  he  had  committed  a  felony,  or  was  an  accessory 
before  the  fact  to  a  felony;  and  it  must  be  further  shown 
that  the  aid  or  assistance  given  was  done  with  the  intention 
and  for  the  purpose  of  helping  the  felon  to  avoid  or  escape 
detection,  arrest,  trial  or  punishment. 


CRIMINAL  PROSECUTION. 

The  fact  that  it  is  provided  in  almost  all  the  states,  if  not 

in  all,  that  a  person  accused  of  a  crime  may  testify,  but 

PftUaraof      ^^^  h^^  failure  to  do  so  shall  not  be  commented 

iMMdaat  to    upon  renders  the  case  of  People  v.  Hammond,  93 

Trntuy  jj  ^  iQg^  q{  general  interest.  In  that  case  the 
prosecuting  attorney  in  closing  said,  in  response  to  a  state- 
ment by  defendant's  counsel:  "Defendant's  counsel  when 
he  said  that  the  people's  witnesses  and  God  were  the  only 
ones  who  knew  the  contents  of  the  telegrams,  forgot  his 
client,  whom  it  is  alleged  the  telegrams  were  sent  to,  and 
whom  it  is  claimed  sent  one  of  them."  The  Supreme  Court 
of  Michigan  holds  that  this  statement  was  not  error,  es- 
pecially in  view  of  the  fact  that  the  jury  were  instructed  that 
the  failure  of  the  defendant  to  testify  in  his  own  bdialt 
should  not  weigh  against  him.  The  inference,  however, 
from  the  words  used  seems  not  far  to  find. 
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GIFTS. 

A  husband  instructed  a  bank,  m  whidi  he  had  a  savings 
account,  to  put  the  name  of  his  wife  on  his  book  opposite 
8«vtag»  his  name,  so  that  she  could  draw  from  the 
otpotH  account,  stating  that  it  was  as  much  hers  as  his. 
When  making  his  will  he  stated  that  the  money  in  the  bank 
was  already  settled,  and  that  it  belonged  to  the  wife,  and 
he  told  another  that  his  wife  had  control  over  the  money 
the  same  as  he  did.  The  Supreme  Court  of  Michigan  holds 
in  Bums  v.  Bums,  93  N.  W.  1077,  that  these  facts  do  not 
show  a  gift  of  the  money  to  the  wife.  See  Brawn  v.  Brawn, 
23  Barb.  565. 

INSURANCB. 

In  Schmidt  v.  Philadelphia  Undenvriters,  33  Southern, 
907,  the  Supreme  G>urt  of  Louisiana  hdds  that  the  delib- 
Pmiivf  erate  and  fraudulent  attempt  of  tide  plaintiff  to 
'■■*'■•*''  impose  upon  the  defendant  insurance  company 
liability  for  a  loss  which  he  has  not  sustained  defeats  his 
right  to  recover  according  to  the  terms  of  the  contract  upon 
which  he  sues.    See  ClaAin  v.  Ins.  Co.,  no  U.  S.  81. 


mSURANCB  COMPANCBS. 

In  New  York  Life  Ins.  Co.  v.  N.  L.  Curry  &  Bro.,  72 
S.  W.  736,  the  Court  of  Appeals  of  Kentucky  holds  that  a 
provision  in  a  contract  of  loan  from  an  insur- 
iM  ance  company  for  which  its  paid-up  policy  is 
pledged  as  collateral,  that  on  default  in  payment 
of  interest  for  tlurty  days  the  policy  shall,  at  the  company's 
option,  be  surrendered  to  it  at  the  customary  cash  surrender 
value  then  allowed  by  the  company  for  the  surrender  of 
policies  of  that  class  is  void.  It  is  permitted^  it  is  held,  to 
the  insurer  to  forfeit  the  policy  for  failure  to  pay  a  premium, 
but  not  to  forfeit  merely  as  a  penalty  for  the  non-payment 
of  borrowed  money.  Compare  Montgomery  v.  Phoenix 
Mutual  Life  Ins.  Co.,  72    S.  W.  736. 


INTERSTATE  COMMERCE. 

The  daily  press  has  already  made  the  readers  of  the 

Register  acquainted  with  the  decision  of  the  United  States 

R«s«iiitiM  bj  Supreme  Court  in  Champion  v.  Ames,  23  S.  C. 

CMSMi       R^  221,  where  it  is  held  that  the  carriage  of 

lottery  tickets  from  one  state  to  another  by  an  express  com- 
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pany  engaged  in  carrying  freight  and  packages  from  state 
to  state  is  interstate  commerce,  which  Congress,  mider  its 
power  to  regulate,  may  prohibit  by  making  it  an  offence 
against  the  United  States  to  cause  such  tickets  so  to  be 
carried.  The  significance  of  the  case  seems  to  consist  in  its 
being  an  entire  prohibition  of  interstate  commerce  in  a 
certain  article  "for  the  purpose  of  guarding  the  people  of 
the  United  States  against  the  'widespread  pestilence  of  lot> 
teries' " — apparently  a  police  regulation,  and  also  in  its 
possible  bearing  upon  anti-trust  legislation,  so  far  as  con- 
cerns the  suggestion  that  Congress  may  penalize  interstate 
commerce  in  "trust"  articles.  As  in  many  of  the  recent 
important  cases  the  decision  is  by  a  bare  majority,  four 
judges  dissenting. 


JOINT-STOCK  ASSOCIATION. 

In  re  Pittsburg  Wagon  Works'  Estate,  54  Atl.  316,  it 
appeared  that  an  unincorporated  joint-stock  association  was 
p,„^^jji       organized  to  buy  real  estate,  the  title  to  which 
PrapOTtj:      was  held  in  trust  for  the  association.    The  inter- 
^'•*"*'^      est  of  each  member  was  to  be  determined  by  the 
number  of  shares  which  he  held,  which  he  could  sell  only 
by  transferring  on  the  books  of  the  company.    The  Supreme 
Court  of  Pennsylvania  holds  that,  just  as  in  the  case  of  an 
incorporated  company,  the  interest  of  a  member  was  per- 
sonal property  and  could  not  be  sold  under  an  execution  as 
real  estate. 


LANDLORD  AND  TENANT. 

Where  a  landlord  takes  charge  of  the  premises  after 
abandonment  by  the  tenant  merely  to  protect  them  from 

xgg^^u^  injury,  or  knowing  that  the  tenant  does  not 
AbudoBoiMit    intend   to  return,   rents  them  on  the  latter's 

•f  Tern  account,  such  acts  may  not  show  an  assent  to  the 
abandonment ;  but  where  he  takes  possession  and  rents  the 
premises  on  his  own  account,  it  is  conclusive  evidence  of 
surrender  and  acceptance:  Supreme  Court  of  Arkansas  in 
Hayes  v.  Goldman,  72  S.  W.  563.  It  is  for  the  jury  to 
decide  which  is  the  proper  construction  to  be  put  upon  the 
facts. 
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MISTAKE  OP  LAW. 

The  Court  of  Appeals  of  Kentucky  holds  in  Swisscher  v. 
Commonwealth,  72  S.  W.  306,  that  under  the  Kentucky 
statute  providing  that  whoever  carries  con- 
cealed a  deadly  weapon  shall  be  punished,  it  is 
no  defence  that  one  thought  he  had  a  right  under  a  certain 
statute  to  carry  a  pistol,  and  would  have  had  had  the  statute 
been  constitutional. 


NATIONAL  BANKS. 

The  Supreme  Court  of  the  United  States  holds  in  EcLston 
v.  State  of  Iowa,  23  S.  C.  R.  288,  that  a  state  statute  which 
stau  attempts  to  prohibit  national  banks  from  re- 
R«ciriatiM  ceiving  deposits  when  insolvent,  and  prescribes 
a  punishment  for  a  violation  of  such  prohibition  by  any 
officer  or  agent  thereof,  is  invalid  as  an  attempt  to  control 
and  regulate  the  business  derations  of  national  banks. 
The  state  statute  was  general  in  terms,  but  is  held  incap- 
able of  application  to  national  banks.  Compare  the  recent 
case  of  Davis  v.  Elmira  Sav.  Bank,  161  U.  S.  275. 


NBGLIGENCB. 

The  Supreme  Court  of  Pennsylvania  holds  in  Pozvelson 

v.  United  Traction  Co.,  54  Atl.  282,  that  to  step  on  or  oflF 

DiMriiiHi  ■     ^  moving  car,  whether  the  power  which  propels 

mmwtmg  the  car  be  steam  or  electricity  is  per  se  n^li- 
Etoctricc«r  gencc,  but  that  to  this  rule  there  are  exceptions, 
particularly  in  the  case  of  electric  cars.  That  these  excep- 
tions make  the  statement  of  the  general  rule  somewhat  ques- 
tionable appears  from  the  application  of  the  principle  in  this 
case,  where  the  evidence  showed  that  the  plaintiff  attempted 
to  board  an  open  car,  and  waved  his  hand  when  he  saw  it 
coming  about  one  hundred  feet  distant ;  that  when  it  reached 
the  plaintiff  it  had  almost  stopped,  and  he  stepped  on  the 
running  board,  and  was  about  to  go  into  the  car,  when  the 
conductor  rang  the  bell,  and  the  car  started,  and  threw  him 
off.  The  court  holds  that  the  question  is  for  the  jury.  See 
Walters  v.  Phila,  Traction  Co.,  161  Pa.  36. 

The  Supreme  Judicial  Court  of  Massachusetts  holds  in 

Timtns  v.  Old  Colony  St.  Ry.,  66  N.  E.  797,  that  in  an  ac- 

sitmc        tion  against  a  street  railway  company  for  injur- 

R""^^       ies  to  a  passenger,  evidence  showing  that  the 

plaintiff,  who  was  standing  near  the  edge  of  the  rear  plat- 
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fonn  without  holding  on  to  anything,  was  pitched  off  by  a 
sudden  jerk  in  the  car,  caused  by  a  sudden  stop,  without 
showing  that  there  was  any  defect  in  the  car  or  rails,  or  that 
the  apparently  sudden  stop  was  not  justifiable,  fails  to  show 
any  n^ligence  on  the  part  of  the  defendant  See  and  com- 
pare Byron  v.  Lynn  &  Boston  R.  R.,  177  Mass.  303. 


PARBNT  AND  CHIU). 

In  Callaghan  v.  Lake  Hopaicong  Ice  Co.,  54  Atl.  223, 
the  Supreme  Court  of  New  Jersey  holds  that  where  a  scm, 
^  who  stands  in  the  relation  of  a  servant  to  his 
[s  father  is  disabled  by  the  tortious  act  of  another, 
>^7  the  father  may  maintain  an  action  per  quod 
servitum  amisit  against  the  tort  feasor,  and 
therein  recover  the  damages  sustained  by  him  during  the 
son's  lifetime,  notwithstanding  that  in  consequence  of  the 
same  tortious  act  the  son  dies  at  a  later  time. 


PBRCOLATING  WATERS. 

The  Supreme  Court  of  Minnesota  holds  in  StUhvater 
Water  Co.  v.  Farmer,  93  N.  W.  907,  that  except  for  the 
DiTOTaiM:  benefit  and  improvement  of  his  own  premises, 
iMiaartiwi  or  for  his  own  beneficial  use,  the  owner  of  land 
has  no  right  to  drain,  collect  or  divert  percolating  waters 
thereon,  when  such  acts  will  destroy  or  materially  injure  the 
spring  of  another  person,  the  waters  of  which  spring  are 
used  by  the  general  public  for  domestic  purposes.  An  action 
may  be  maintained  by  an  injured  party  to  restrain  and  pro- 
hibit such  waste.  The  case  presents  an  excellent  review  of 
cases  related  to  the  question  passed  upon.  See  and  com- 
pare Pixley  v.  Clark,  35  N.  Y.  520. 


PHOTOGRAPHa 

The  Supreme  Court  of  New  Jersey  in  McLean  v.  Erie  R. 

Co.,  54  Atl.  238,  holds  the  following  instruction  by  the 

jMtfctioM    trial  judge  as  to  photographs  to  be  not  errone- 

bjjaift      ous:  "I  have  admitted  these  photographs  in 

evidence.    They  are  put  before  you.    You  oug^t  to  look  at 

them  with  a  good  deal  of  caution.     I  suppose  all  of  you 

know  that  a  photograph  of  natural  scenery  is  more  or  less 

nisleading  as  to  distance,  on  account  of  what  the  artist 
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would  call  perspective  or  want  of  perspective.  Do  not  be 
misled  by  the  photographs  in  an  estimate  of  distance.  In 
that  respect,  it  is  fair  to  say  that  they  are  unavoidably  mis- 
leading.   It  is  the  nature  of  photc^fraphy." 


SURFACB  WATER. 

In  Stacker  v.  Nemaha  County,  93  N.  W.  721,  the  Supreme 

Court  of  Nebraska  holds  that  a  county  is  not  liaUe  to  land- 

uumty^     owners  for  injuries  caus^  by  the  discharge  of 

cmamj       surface  water  from  ditches  constructed  by  the 

county  authorities,  diverting  such  water  from  its  natural 

course.    See  Green  v.  Harrison  County,  61  Iowa,  311. 


TRUST  FUNDS* 

A  trust  fund  does  not  lose  its  character  as  sudi  by  being 

deposited  by  the  trustee  in  a  bank  to  his  own  credit,  but,  to 

LkMiityvf     hold  the  bank  therefor,  it  must  be  pleaded  and 

■■>*        proved  that  the  fund  remains  in  the  bank  in 

some  form :  Supreme  G>urt  of  Nebraska  in  Chamberlain  v. 

Chamberlain  Banking  House,  93  N.  W.  102 1. 


VALUE  OP  LAND. 

In  Friday  v.  Pennsylvania  Railroad  Co.,  54  Atl.  339,  the 
Supreme  Court  of  Pennsylvania  lays  down  several  rules 
^^^^  with  reference  to  the  proper  method  of  present- 
ing expert  testimony  as  to  the  value  of  land. 
The  witness,  it  is  held,  should  fix  the  price  from  a  knowl- 
edge of  the  price  at  which  lots  are  generally  held  for  sale 
and  at  which  they  are  sometimes  sold  in  the  course  of  ordi- 
nary business  in  the  neighborhood.  Where  a  witness  testi- 
fies as  to  the  value  of  property  to  be  condemned,  he  should, 
be  required  to  designate  the  properties  in  the  vicinity  with 
which  he  is  acquainted,  and  set  forth  the  source  of  his 
knowledge  of  their  values.  Further  where  an  expert  as  to 
values  of  real  estate  has  testified  as  to  his  qualifications, 
the  opposing  party  should  be  allowed  to  cross-examine  him 
before  he  is  permitted  to  testify.  Finally  where  a  witness 
as  to  value  has  given  his  opinion,  and  has  also  stated  that  he 
would  give  the  price  named  for  the  property,  an  instruction 
leaving  the  impression  upon  the  jury  that  the  estimate  of  the 
witness  was  entitled  to  great  weight  because  of  his  apparent 
willingness  to  purchase  is  error. 
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CURRENT  LEGAL  PERIODICALS  AND 
BOOK  REVIEWS. 


Akalytigm«  Tables  of  thb  Law  of  Etidencb.  For  Usb 
WITH  Stephen's  Digest  of  the  Law  of  Evidbncb.  By 
Oeobge  M.  Dallas^  LL.  D.,  and  Henby  Wolf  Bikl£,  A.  HT. 
LL.  B.  Pp.  ix+89.  PhiladelphiaiT.  &  J.  W.  JohnsonACc. 
1903. 

In  his  lectures  on  Evidence  in  the  University  of  TeaaDgjlnai^ 
Law  School  Judge  Dallas  has  for  years  used  large  diagrun- 
matical  charts^  in  order  to  make  the  class  grasp  the  subject  ao( 
as  a  lot  of  abstract  rules  and  principles,  but  rauier  as  a  comjd^Cf 
system  of  closely  related  parts.     He  believes  that  Evidence  i» 

5H 
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pre-eminently  a  syBtem  and  unless  so  viewed  can  never  be  fully 
mastered. 

The  charts  were  large  and  unwieldy;  to  overcome  this  diffi- 
culty, the  authors  of  the  book  in  hand  have  reduced  the  charts 
to  a  set  of  tables,  so  arranged  as  to  enable  the  student  to  see 
the  subject  in  its  entirety. 

The  Tables  are  intended  as  an  outline-map  of  the  Bules  of 
Evidence  as  set  forth  in  Stephen's  Digest.  Copius  footnotes 
are  added  where  necessary  to  explain  or  enlarge  on  the  Tables; 
there  are  also  references  throughout  to  the  second  American 
edition  of  Stephen's  Digest  of  the  Law  of  Evidence  (Chase). 

Abundant  blank  space  is  furnished,  so  that  the  owner  can 
conveniently  make  permanent  notes  of  his  own. 

Such  a  book  must  prove  acceptable  to  the  practitioner,  both 
for  a  handy  reference  book  and  for  occasionally  refreshing  his 
knowledge  of  evidence — a  part  of  the  law  which  can  never  be 
known  too  accurately. 

It  is  also  a  welcome  book  to  students,  being  primarilv  intended 
for  their  use.  As  a  guide  in  reviewing  for  Law  School  examina- 
tions the  book  has  been  hailed  with  delight.  In  review  for 
county  or  state  Bar  examinations  the  utility  of  the  work  will  be 
equally  great. 

A  recent  review  in  the  Rsoistbb  mentioned  the  brevity  of  a 
certain  book  as  its  only  redeeming  feature,  here  on  the  con- 
trary we  feel  that  the  only  possible  fault  to  be  found  is  that  there 
is  not  more  of  it.  As  an  outline,  the  Tables  with  tiieir  accom- 
panying notes  are  all  that  can  be  desired,  but  it  is  earnestly 
hoped  that  the  authors  of  the  Tables,  encouraged  by  the  favor 
with  which  their  work  will  surely  be  received  by  the  law  students 
and  the  profession  generally,  will  at  an  early  day  undertake  a 
work  of  greater  scope  and  give  us  a  complete  treatise  on  the 
law  of  Evidence — a  work  which  their  experience  and  ability 
would  render  peculiarly  welcome  to  the  Bar  at  large. 

R.  B.  W. 


Mbdical  Jurisprudence,  Insanity  and  Toxicology.  By 
Hbnry  C.  Chapman,  M.  D.,  Professor  of  Institutes  of  Medi- 
cine and  Medical  Jurisprudence  in  the  Jefferson  Medical  Col- 
lege of  Philadelphia.  Third  edition.  Thoroughly  revised. 
12mo.  Pp.  329.  Including  sixty-four  illustrations  and  four 
plates  in  colors.  Philadelphia,  New  York,  London:  W.  B. 
Saunders  &  Co.    1903. 

The  subject  of  medicine  and  its  relation  to  law  has  received 
A  good  deal  of  attention  from  recent  writers,  and  the  importance 
of  medical  jurisprudence,  etc.,  justifies  this  attention.  The 
above  work  in  brief  compass  meets  the  demands  of  the  legal 
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prof ession,  and  a  careful  stady  of  it  will  aid  ihe  attorney  gx^tly 
in  cafles  inyolving  medical  treatment. 
What  gives  the  book  its  yalue  is  that  it  ia  baaed  on  the  author's 

Sractical  experience  aa  coroner's  physician  of  the  city  of  Fhila- 
elphia  for  a  period  of  six  years.  Surely  a  coroner's  physician 
has  greater  opportunities  for  obserring  medico-l^;al  caaea  *^^^ 
any  one  else. 

This  third  edition  shows  an  increase  of  seyenty-fiye  pages 
over  the  preceding  edition;  this  does  not  mean  a  meie  adcUiSai 
of  that  much  material^  but  a  careful  revision  and  enlargement 
of  the  entire  work.  Much  of  the  matter  has  been  re-arranged 
and  the  text  has  been  more  fully  illuminated  by  additional  refer- 
ences to  cases.  A  number  of  new  figures  and  tables  have  beoi 
added. 
The  work  deserves  to  meet  with  even  greater  favor  ^htm  the 

{>reviouB  edition.  Although  originally  planned  for  a  course  of 
ectures  delivered  by  the  author  to  the  students  of  Jefferson 
Medical  College^  it  has  since  been  remodieled  so  as  to  be  of  gen- 
eral service  to  the  physician  or  lawyer.  £.  B.  W, 


Bbpobt  of  the  Fourth  Ankual  Mbbting  of  the  N'<ttrH 

Carolina  Bar  Association.    Edited  by  J.  Crawford  Bima 

Secretary.    Pp.  212.    Durham,  N.  C.    1902. 

While  the  proceedings  of  the  various  Bar  associations  are  not 
interesting  as  a  whole  tof  the  profession  in  general,  yet  it  ia  of 
interest  to  know  what  points  were  worthy  of  discussion  at  the 
annual  meeting  of  any  state  Bar  association. 

The  set  addresses  at  the  above  meeting  were:  'The  Presi- 
dent's Annual  Address/'  by  Chas.  M.  Busbee,  of  Balei^  The 
suggestions  thrown  out  as  to  the  bringing  actions  in  forma 
pauperis  according  to  statute  formed  one  of  the  main  sources  of 
discussion  in  the  meeting.  **Th€  Triumph  of  Equity,"  an  address 
by  James  C.  MacRea,  LL.  D.,  Dean  of  the  Law  Department  of 
the  University  of  North  Carolina.  "The  Annual  Address :  An 
Account  of  the  System  of  Law  Prevailing  now  in  Louisiana," 
by  Hon.  Francis  T.  Nicholls,  Chief  Justice  of  the  Supreme  Gourt 
of  Louisiana.  "The  Supreme  Court  of  the  United  States,"  bv 
George  Bountree,  of  Wilmington,  N.  C. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL 
PUBLICATIONS.  ^v,«.i. 

Albaky  Law  Journal.— June. 

,.  ^*f.  ^^^'«5^  of  the  Law,  Carroll  G.  Walter.  It  is  heie  amied 
that  the  province  of  the  law  is  to  regulate  and  secure  the  n^£  of 
pcreons  and  property,  and  that  we  are  in  danger  of  gotns  berand  tbe 
legitimate  bounds  of  that  province.  The  "Anti-anardiy/^  cS^ofy 
Education  and  Prevention  of  Child  Labor  laws  are  classed  SdM- 
gcrous.  as  passing  the  limits  laid  down.    On  the  other  hand  h  s^ 
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to  be  suggested  that  laws  to  prevent  injury  from  "public  drunkenness" 
wottid  be  within  the  line.  The  arguments  are  origmal  and  provocative 
of  thought 

The  Exigencies  of  Eminent  Domain.  Theodore  F.  C  Demarest  A 
"conflict  of  law"  in  the  state  of  New  York,  upon  the  subject  of  taking 
private  property  for  public  use  without  compensation,  is  here  shown  to 
exist,  and  the  manner  in  which  the  conflict  arose  is  explained. 

Banking  Law  Journal.— June. 

The  Value  of  Legal  Knowledge  in  Banking.  Address  of  Judge  C.  T. 
Granger,  at  Topeka,  May,  icox 

A  vigorous  presentment  of  me  advantage  of  legal  knowledge  to  those 
engaged  in  the  business  of  banking. 

Canadxaw  Law  Review.— June. 

The  Marriage  Laws  of  Canada.  GtOTft  S.  Holmested.  Canada  with 
its  several  divisions  finds  a  lack  of  umformity  in  its  divorce  laws  an 
evil,  even  as  we  have  found  it  an  evil  in  this  country.  There  appears 
to  be  one  law  for  Quebec,  one  for  Ontario  and  possiblv  others^  for  other 
provinces.  The  writer  earnestly  urges  the  necessity  tor  a  uniform  law 
for  Canada. 

Friendly  Society  and  Life  Insurance  Law.  L^rman  Lee.  A  collec- 
tion of  the  cases  reported  by  Mr.  Lee  as  councillor  of  the  Canadian 
Fraternity  Association,  at  the  annual  meeting  of  that  association,  April 
23,  1^03.  Only  cases  decided  for  the  twelve  months  previous  to  the 
meetmg  are  discussed. 

The  rfew  Canadianism.  A.  McLeod.  This  article  indicates  a  more 
radical  difference  between  the  Canadian  East  and  West  than  has  ever 
been  known  between  the  two  sections  in  the  United  States.  The  writer 
claims  that  the  laws  of  the  two  sections  have  grown  in  diverse  direc- 
tions ;  one  toward  simplicity,  the  other  toward  compleidty.  The  western 
form  is  favored  as  bemg  broader  and  less  involved. 

GsEEN  Ba&— June. 

Thomas  A.  Hendricks  as  a  Lawyer.  W.  W.  Thornton.  A  slight  but 
interesting  sketch  of  Mr.  Hendridcs,  giving  anecdotes  which  illustrate 
his  more  prominent  characteristics. 

Should  Trade  Unions  Be  Incorporaiedf  Eugene  Wambaugh.  Mr. 
Wambaugh  says  what  he  has  to  say  fofdbly  and  convincingly.  He 
shows  why  trade  unions  should  not  be  incorporated  and  also  shows 
why  the  public  should  not  wish  them  to  be.  He  says :  "It  is  to  trade 
anions  that  the  public  is  indebted  for  restraint  upon  the  vast  powers 
of  combinations  of  capitalists."  He  warns  the  public  of  the  danger  that 
Incorporation  of  trade  unions  would  lead  to  combinations  of  workmen 
ind  capitalists,  and  the  workmen  that  this  suggestion  of  incorporation 
romes  from  the  capitalist  and  comes  somewhat  suddenly.  He  adds  that 
'in  this  instance  incorporation,  though  attended  with  a  few  conveni- 
nces,  is  unnecessary,  inappropriate,  and  dangerous." 

The  British  House  of  Commons.  Lawrence  IrwelL  A  short  descrip- 
ion  of  the  House  and  its  customs,  very  well  illustrated. 

IVrong  without  a  Remedy.  A  Legal  Satire.  Wallace  McCamant 
rhis  instalment  of  the  paper  shows  how  the  holder  of  ten  shares  of 
he  stock  of  a  corporation  succeeded  in  "blocking  a  deal"  of  the  cor- 
oration,  securing  thirty  thousand  dollars  by  the  transaction  and  going 
way  "a  richer  and  a  happier  man." 

j4  Century  of  Federal  Judicature.  Van  Vechten  Vceder.  This  sixth 
istalment  of  the  series  is  entirely  devoted  to  an  outline  of  the  life  and 
ibors  of  Justice  Miller.  His  most  important  decisions  are  noted  and 
IS  influence  upon  constitutional  development  discussed. 
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A  Lamer^s  Studies  m  Biblical  Law.  David  Werner  Amnin.  Intur- 
iiaiue.  The  article  shows  the  diflFercnce  between  the  ancient  and  modeni 
kw  of  inheritance  and  takes  up  the  subject  of  last  wills  and  testamcntiL 

JuuDiCAL  Revucw.— June. 

Nationality,  Domicil,  and  the  Personal  Statute.  Wm.  Galbraith  Mil- 
ler. The  author  gives  as  the  thesis  of  his  paper,  'Domidl  is  a  species 
of  nationalitjr,  but  more  easily  assumed  and  more  easily  divested  thsm 
political  naUonality."  He  goes  on  to  show  that  both  doctrines  are 
derived  from  the  Roman  law,  in  which  law  they  were  really  one.  He 
also  shows  that  the  practical  demands  of  modem  life  have  so  mndififd 
both  as  to  again  almost  unite  them,  after  a  long  division. 

Repugnancy  in  Testamentary  Provisions.  K,  C  Henderson.  The 
Scotch  law  upon  this  point  is  carefully  examined,  recent  decisions  ana- 
lyzed, and  the  English  law  compared  with  it. 

Property  in  JVSd  Animals.  William  F.  Trotter.  This  i»  the  fint 
instalment  of  a  series  of  papers.    This  first  part  contains  an  interesting 

ning  of 


inquiry  into  the  legal  definition  of  a  wild  animal  and  the  meaning 
the  term  "property    when  applied  to  such  animals. 

A  Note  on  the  Prescription  of  Land  Rights  under  the  Conveyancing 
{Scotland)  Act,  1874.  W.  Guy.  The  law  which  is  discussed  here  is 
limited  in  its  application  to  Scotland,  but  the  article  concludes  with 
some  observations  upon  the  reduction  of  the  period  for  prescriptioo 
where  technicalities  alone  are  concerned,  which  apply  to  a  wider  field. 

Gleanings  from  the  Eighteenth  Century  Reports.  J.  J.  Waugh.  The 
seldom  cited  Scotch  reports  of  Fountainhall,  Elchies,  Kilkerran,  Dal- 
rymple  and  Morrison,  have  been  searched  for  interesting  cases,  and  a 
number  of  such  cases  are  here  given.  They  make  entertaining  reading 
especially  for  those  interested  in  the  historical  development  of  the  law. 

MicfiiGAK  Law  REviEW.--June. 

The  Liability  of  Railroad  Companies  for  Medical  Services  Rendered 
to  Injured  Employes  and  Others.  H.  B.  Hutchins.  Beginning  with  the 
statement  that  it  is  not  at  the  present  time  the  law  that  the  twfl\ayfx  n 
bound  to  furnish  medical  aid  to  his  sick  or  injured  employe,  it  is  shown 
that  in  many  cases  the  employer  is  made  liable  for  medical  aid  fur- 
nished. The  power  of  officers  of  a  railroad  company  to  bind  the  com- 
Rany  to  pay  for  such  services  is  discussed,  and  the  limitations  whidi 
ave  been  placed  upon  such  power. 

Ratification  by  an  Undisclosed  Principal.  E.  C  Goddard.  The  sub- 
ject is  taken  up  in  a  systematic  manner,  the  English  cases  being  first 
given  from  the  Year  Books  to  the  present  time,  then  the  American 
cases  and  the  text-books,  finally  the  conclusion  to  be  drawn  from  them 
all,  which  is,  that  there  is  "a  long  and  fairly  continuous  stream  of 
authority  against  the  ratification  of  unauthorized  acts  by  an  undis<dosed 
principal,  unless  the  agent  had  at  least  avowed  that  he  acted  for  some 
principal";  but  it  is  conceded  that  the  question  is  scarcely  to  be  con- 
sidered as  closed.  The  article  ends  with  a  discussion  as  to  the  nature 
of  ratification. 

South  African  Law  Journai* — ^May. 

Notes  on  the  History  and  Development  of  the  Roman-Dutch  Lam. 
(Continued.  Chapters  4,  5,  6  and  7.)  These  chapters  deal  with  the 
Canon  Law  and  the  Feudal  Law  and  the  new  impulse  to  Roman  Law 
given  by  the  influx  of  Greek  teachers  into  Europe  after  the  fall  of  Coo- 
stantinople  in  1453,  the  administration  of  justice  during  the  fourtccndi 
and  the  fifteenth  centuries,  and  the  practice  in  the  law  courts  daring 
those  centuries. 

The  Legal  Position  in  South  Africa  of  Women  Married  m  England 
Georppe  T.  Morice.  An  article  showing  clearly  the  points  at  which  a 
conflict  of  laws  occurs  and  the  various  questions  connected  with  '" 


THE  AMERICAN 

LAW  REGISTER 


FOUNDED  1862. 


UNIVERSITY  OF  PENNSYLVANIA 

DEPARTMENT  OP  LAW 


Vol.  { JJ  N.  §!  }     SEPTEMBER.  1903.  No.  9. 

THE    HISTORICAL     DEVELOPMENT     OF     THE 

COMMON-LAW  CONCEPTION  OF  A 

CORPORATION. 

The  topic,  What  is  a  corporation? — ^using  the  last  word  in 
its  fullest  significance — is  one  which  has  exercised  the  inge- 
nuity of  philosophers  and  jurists  for  centuries.  Varying 
conceptions  of  the  nature  of  a  corporation — ^not  to  mention 
those  which  have  become  obsolete — run  at  present  from  the 
organic  one  of  Gierke,  who  declares  that  a  corporation  is  a 
real,  living  being,  to  that  of  Duguit,  who  insists  that  it  is 
but  the  shadow  of  a  name,  having  no  real  existence 
(neant.).  Between  these  two  extremes  lie  almost  every 
conceivable  view. 

We  save  ourselves,  however,  from  the  embarrassment 
of  choice  by  thus  defining  a  corporation  as  discussed  in  this 
essay:  A  corporation  is  an  association  of  persons  which 
the  law  treats  in  many  respects  as  if  it  were  itself  a  person,* 
having  an  existence  whose  duration  is  determined  by  the 
positive  law.  This  statement,  we  believe,  embodies  the  dis- 
tinctive features  of  a  corporation  as  they  have  always  existed 

*  So  far  this  is  the  definition  of  the  Anonymous  author  in  the  Ency- 
clopadia  Brittanica. 
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in  the  law.  Other  attributes  may  co-«xist,  for  corporations 
have  been  oi  many  sorts,  but  we  think  they  are  all  to  be 
known  under  any  disguise  by  the  features  mentioned. 

Although  our  discussion  will  be  of  the  legal  conception 
of  a  corporation,  we  shall  also  consider  the  bearing  upon  it 
of  the  views  held  by  those  who  have  examined  the  subject 
in  its  philosophic  aspects.  While  the  reflections  of  the 
cabinet  may  seem  too  far  removed  from  the  contentions  of 
the  forum  to  be  of  practical  importance,  their  influence  upon 
the  living  law  is  great.  Since  the  courts  have  failed  to 
give  us  a  doctrine  of  corporation  law  satisfactory  in  prac- 
tice, it  remains  to  be  seen  if  just  and  sensible  rules  cannot  be 
somehow  formulated.  The  history  of  the  law  upon  this 
topic  shows  only  too  clearly  the  disastrous  effects  upon  the 
law,  as  administered,  of  a  perverted  analogy.  It  is  our 
purpose  to  show  that  the  common  law,  as  far  as  it  exists  in 
spite  of  an  enormous  mass  of  legislation  upon  the  subject, 
is  returning,  though  with  difficulty,  to  a  healthy  state. 

From  the  earliest  ages  man,  being  a  gr^^arious  animal, 
has  found  in  association  the  greatest  opportunity  for  self- 
realization.  From  that  far  time  when  the  patriarchal  idea 
took  form,  to  the  present  moment  of  vast  combinatiotis  of 
individual  resources,  the  idea  of  co-operation  has  flourished 
and  developed.  Since  the  period  when  men  perceived  diat  a 
single  man,  however  great  his  mental  or  physical  strength, 
can  achieve  but  infinitely  small  results;  and  that  the  imit»l 
efforts  of  many  men  are  much  more  potent  than  the  iadi- 
vidual  and  disassociated  efforts  of  the  same  number  of  men, 
we  have  had  a  steady  progression  in  variety  and  number  of 
forms  of  societies. 

Since  pre-historic  times  men  have  been  actuated  more  or 
less  by  the  desire  to  acquire  property.  The  natural  wish  to 
appropriate  as  one's  own  whatever  was  useful  or  pleasu^ 
is  as  old  as  man  himself. 

It  is  in  the  synthesis  of  these  two  ideas  that  existed  the 
fallow  field  for  the  germination  of  the  concept  of  a  corpofm- 
tion. 

Obviously,  since  an  inevitable  result  of  association  ^was 
the  acquisition  of  common  property,  the  diificulty  of  dis- 
posing of  it  in  a  just  way  upon  the  death  of  any  or  all  of 
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the  associates  was  the  earliest  factor  in  the  development  of 
the  notion  of  an  ownership  in  the  society  as  distinct  from 
the  individual  share  of  each  member  in  the  communal 
goods.  Evidently  if  the  natural  heirs  of  a  member  were 
to  succeed  to  their  ancestor's  interest  in  the  common 
property  there  might  result  the  admission  into  the  associa- 
tion— ^if  formed  for  a  special  purpose — of  hostile  elements 
which  would  in  time  disrupt  it.  On  the  other  hand  it  seems 
repugnant  to  one's  natural  sense  of  justice  that  a  man's 
heirs  should  upon  his  death  lose  every  right  which  he  might 
have  enjoyed  during  his  lifetime. 

These  considerations  were  of  course  not  felt  in  primitive 
times  when  the  notion  of  individual  rights  was  unknown. 
Then  the  tribe  was  all  in  all  and  the  good  of  each  was  the 
good  of  the  clan. 

But  when  the  races  left  off  their  nomadic  life  and  settled 
down  to  enjoy  the  fruits  of  the  earth  different  motives 
supervened. 

The  primitive  trace  of  the  concept  of  a  corporation  ap- 
pears in  the  case,  of  religious  associations.  In  those  ancient 
times  land  was  the  only  property  which  of  itself  produced 
revenue.  Accordingly  pious  kiiigs  from  earliest  times  do- 
nated fertile  fields  to  priesthoods  of  Isis  and  of  Bel.  It 
was  of  course  most  important  to  the  religious  community 
to  retain  its  lands  whatever  might  happen  to  the  constituent 
members.  And  so,  we  are  informed,^  religious  corporations 
existed  in  Athens  as  early  as  the  time  of  Solon.  The  col- 
legium of  the  Vestal  virgins  at  Rome  is  also  another  ancient 
example. 

As  nothing  exists  which  has  not  been  evolved  from  some 
preceding  fact,  the  common-law  conception  of  a  corpora- 
tion has  a  direct  relationship  to  the  collegia  and  untuersi- 
tales  of  the  Roman  law.  Indeed,  in  the  language  of  a 
learned  and  luminous  but  anonymous  author,'  ''In  no  de- 
partment of  our  law  have  we  borrowed  so  copiously  and  so 
directly  from  the  civil  law." 

It  is  important,  for  a  thorough  understanding  of  our 
subject,  to  know  what  was  the  view  of  the  Roman  law 

'  Kent,  Comm.  14th  ed.,  pp.  268  et  seq. 
•  Encyc.  Brit,,  Tit.  Corporations. 
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as  to  corporations  at  a  period  not  later  than  the  ninth  cen* 
tury.  According  to  our  learned  author  corporations  then 
existed  much  as  we  know  them  today.  Moreover,  as  he 
says,  they  were  divided  into  four  classes  as  follows:  ''(l) 
Public  governing  bodies,  or  municipalities,  civitates;  (2) 
religious  societies,  such  as  the  collegia  of  priests  and  Vestal 
virgins;  (3)  official  societies,  e.  g.,  the  scribm,  employed  in 
the  administration  of  the  state;  (4)  trade  societies,  e.  g., 
fdbri,  pictores,  woz/irutom,  etc." 

This  it  will  be  observed  is  in  large  measure  the  same 
division  as  that  prevailing  to-day  in  systematic  treatises 
on  the  subject.  In  all  these  various  forms  of  associatioa, 
however,  there  were  clearly  to  be  perceived  two  distinctive 
features:  (i)  The  corporation  as  such  had  an  existence 
separate  from  that  of  the  associates;  (2)  this  existence 
was  perpetual  and  in  no  wise  dependent  upon  that  of  the 
associates.  The  reason  for  the  separate  entity  was  that 
some  one  person,  real  or  imaginary,  must  hold  title  to  the 
common  property.  The  immense  convenience  of  having 
an  undying  titulary  gave  rise  to  its  existence. 

To  revert  to  the  division  of  cor|[)orations  as  made  in  the 
civil  law,  it  will  be  perceived  that  corporations  then,  as  now, 
could  be  divided  into  two  great  classes,  to-wit:  those  for 
profit  and  those  not  for  profit.  In  English  law  the  latter 
appear  first.^  We  shall,  therefore,  be  concerned  with  them 
for  some  space  hereafter,  relegating  the  former  to  a  place 
later  in  the  discussion.  It  must  be  borne  in  mind  that  while 
there  was  a  ready-made  system  of  Roman  juri^rudence  in 
relation  to  corporations  which  Qartook  of  the  nature  of 
gilds  or  trading  companies,  there  was  no  space  for  its  appli- 
cation in  England  until  about  the  fifteenth  century. 

Accordingly  we  shall  briefly  summaiize  the  conditions 
existing  in  England  before  the  Norman  invasion. 

The  early  Christian  Church  had  been  flourishing  for  sanfte 
centuries  and  many  religious -houses  had  acquired  iar]ge 
property. 

The  primitive  Christian  notion  seems  to  have  been  that 
the  title  to  Church  property  was  vested  in  the  rdigioas 

*  Ecclesiastical  corporations  first  appear      Kyd,  p.  95. 
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community.*  Centuries  later,  in  line  with  the  centralizing 
tendency  of  the  papacy,  the  clergy  assumed  the  ownership 
of  the  property  donated  to  religious  and  charitable  uses. 
From  being  mere  fiscal  administrators^  of  a  common  fund, 
the  episcopi  became  dispensers  of  it.  According  to  the 
accepted  view  the  prelacy  held  such  possessions  as  stewards 
of  God.  They,  being  appointed  by  divine  right,  were  the 
final  arbiters  of  its  dispensation.  The  lay  congregations 
seem  to  have  had,  in  the  eighth  century,  no  voice  in  dis- 
posing of  what  would  now  be  charitable  trust  funds.''  This 
arrangement  proved  highly  satisfactory  until  the  introduc- 
tion of  feudalism.  How  far,  under  the  Saxon  domination, 
the  feudal  system  held  sway  is  a  moot  question.  But  at  all 
events  it  was  after  its  establishment  that  corporations  sole 
and  aggregate  appear. 

We  must  believe,  then,  that  the  Roman  law  of  corpora- 
tions was  brought  from  the  Continent  by  the  comparatively 
sure  and  rapid  means  of  the  clergy.  As,  in  those  semi- 
barbaric  times,  the  Church  was  the  only  depository  of  learn- 
ing, it  is  so  probable  as  to  be  certain  that  knowledge  of  the 
civil  law  was  transplanted  into  England  at  an  early  period. 
Unfortunately  our  materials  for  the  history  of  the  "dark 
ages"  are  extremely  scanty.  Only  monkish  chronicles,  for 
the  most  part  diaries  of  obscure  monasteries,  survive.  It 
is  impossible  to  predicate,  then,  at  what  precise  epoch  the 
Roman  law  of  corporations  first  took  lodgment  in  Eng- 
land.* But  it  was  assuredly  before  the  Conquest.*  Then, 
as  in  earlier  times,  land  was  the  only  revenue-creating  prop- 
erty. This  fact  must  be  borne  fully  in  mind  in  endeavoring 
to  trace  the  history  of  the  law  under  this  title. .  The  raison 
d'etre  of  corporations  is  thus  well  stated  by  Blackstone.*® 
"So,  also,  with  regard  to  holding  estates  or  other  property, 
if  land  be  granted  for  the  purposes  of  religion  or  learning  to 
twenty  individuals  not  incorporated,  there  is  no  legal  way 
of  continuing  the  property  to  any  other  persons  for  the 

*  Organization  of  the  Early  Christian  Church.  £.  Hatch.  Hampton 
Lectures,  1800,  p.  152.  •  Ih.  Ch.  VIII,  per  tout.  *  lb. 

'  In  the  Constitutions  of  Clarendon,  cap.  ii,  mention  is  made  of  grants 
of  churches  **in  perpetuimi."     This  was  in  1164.    St.,  Sel.  Ch.,  p.  138. 

•  See  Kyd,  Corporations,  pp.  42-43,  quoting  Millar. 
"Bk.  I,.Ch.  18,  p.  468. 
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same  purposes  but  by  endless  conveyances  from  one  to  the 
other,  as  often  as  the  hands  are  changed/'^  ^  It  will  be  re- 
membered that  although  this  was  a  time  when  title  passed  by 
livery  of  seisin,  the  argument  is  none  the  less  fordUe.  An- 
other powerful  reason  is  thus  stated  by  the  learned  com- 
mentator.^' ''If  this  were  a  mere  voluntary  assembly,  the 
individuals  which  composed  it  might  indeed  read,  pray 
.  .  .  together,  so  long  as  they  could  agree  to  do  9o ;  but 
they  could  neither  frame  nor  receeive  any  laws  or  rules  of  ' 
their  conduct ;  none,  at  least,  which  would  have  any  bind- 
ing force,  for  want  of  a  coercive  power  to  create  a  suflfcient 
obligation.". 

It  is  impossible  at  this  point  not  to  mention  the  condition 
of  the  Church  at  this  epoch.  The  idea  of  papal  supremacy 
in  temporal  as  well  as  in  spiritual  affairs  had  been  bom.  M 
that  period  all  men  above  the  condition  of  serfs  were  war- 
riors or  priests.  The  great  middle  class,  which  was  so  pfo- 
f oundly  to  influence  European  history,  had  not  yet  appeared 
upon  the  stage.  Accordingly  it  is  not  to  be  denied  that  there 
were  within  the  pale  of  the  Church  men  greatly  ambitious 
for  themselves  and  not  in  the  slightest  degree  concerned 
with  the  salvation  of  souls.  Once  the  notion  of  world- 
dominion  in  papal  hands  took  form  it  was  but  a  natural 
means  toward  the  realization  of  this  dream  that  every 
effort  should  be  made  toward  enriching  the  Churdi  and,' 
consequently,  making  it  more  powerful.  As  the  Orarch  at 
that  time  had  all  the  learning  and  almost  all  the  intellect 
of  Christendom,  it  was  inevitable  that  the  ready-made 
means  of  holding  and  transmitting  property  in  perpetuity 
as  accomplished  under  the  Roman  law  should  be  used  as  a 
powerful  means  of  forwarding  the  interests  of  the  dergy.^ 

However  desirable  for  the  hierarchy  the  estaUishment  of 
ecclesiastical  corporations  was  before  the  advent  of  William 
and  his  mailed  retainers,  it  became  imperative  afterwards.^^ 

"  A  striking  tfxAmple  of  this,  at  a  later  period,  is  to  be  found  in  Hie 
case  of  Lenche's  Trust.     See  English  Gilds,  pp.  256  and  s66. 

"  /6..  pp.  467-46S. 

»  History  of  the  Christian  Church,  Vol.  II,  Middle  Ages,  Dr.  Wittidm 
Moeller,  p.  307. 

^*  The  eaiiiest  mention  we  have  been  able  to  find,  of  the  word  "ttm* 
versitas"  occurs  in  the  charter  of  the  city  of  Oxford  (lass).  Stitbbs, 
3el.  Ch.,  377. 
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Feudalism  in  its  most  rigorous  form  soon  became  estab- 
lished and  flourished  for  several  centuries.  It  is  not  our 
purpose  here  to  enter  at  length  into  a  discussion  of  the 
system.  We  shall  simply  indicate  how  it  stimulated  the 
growth  of  the  idea  of  religious  corporations.  Briefly  the 
scheme  was  this :  In  a  time  when  life  and  property  were 
at  the  mercy  of  him  who  chose  to  take  and  when  the  castles 
of  robber  t^irons  dotted  every  hill,  it  was  needful  that  he 
who  valued  his  possessions  should  be  prepared  to  maintain 
them  by  the  stroi^  hand.  Accordingly  at  this  period  mili- 
tary organization  became  a  necessity.  Of  trade  and  com- 
merce, "business/*  as  we  know  it  now,  there  was  practi- 
cally none.  There  were  the  tillers  of  the  soil,  rude  unlet- 
tered creatures,  half  savage  and  wholly  barbarous.  Over 
and  above  them  at  an  immeasurable  distance  in  the  social 
scale  were  the  war  lords.  These  men,  in  many  respects  no 
whit  better  than  their  serfs,  were  nevertheless  trained  to  the 
highest  pitch,  according  to  the  notions  of  their  age,  in  the 
art  of  war.  Military  organization  as  then  understood  was 
the  pillar  of  the  state. 

It  has  been  said  inelegantly  but  most  truly  by  the  greatest 
general  the  world  has  ever  seen  that  "an  army  moves  on  its 
belly."  Some  (Xie  then  must  supply  the  sinews  of  war. 
These  purveyors  were  the  villeins,  the  farmhands  of  that 
time.  In  return  for  protection  to  life  and  land  they  ren- 
dered to  their  superiors  a  portion  of  the  produce  of  the 
soil.  Nay  more,  they  were  bound  to  render  military  service 
to  their  lords  in  time  of  war,  or,  what  was  often  the  same 
thing,  at  his  whim.  This  was  known  as  villeinage.^^  The 
same  idea  was  carried  out  in  the  higher  strata  of  society. 
The  smaller  barons  in  return  for  the  protection  of  a  still 
greater  lord  were  bound  to  render  services  under  certain 
conditions  and  held  their  lands  by  knight's  service.  And 
so,  up  to  the  lord  paramount  who,  in  England  after  the 
Conquest,^*  was  the  king.  The  fundamental  idea  being 
that  a  man  possessed  all  he  had  by  might  alone.  As  women 
and  boys  were  non-combatants,  it  was  of  course  due  to  the 
exigencies  of  unsettled  times  that  when  the  tenant  died 
leaving  an  heir  incapable  of  bearing  arms  the  feudal  su- 

»B1.  Bk.  II.  p.  48.  "Brae.  L.  4.  tr.  i.c.  2?. 
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perior  should  step  in  during  the  continuance  of  such  period 
and  assume  control  of  the  henchmen  of  the  defunct  vas- 
sal.^ ^  In  the  earlier  decades  of  the  feudal  rigime  this  right 
seems  not  to  have  been  abused.  But  later  the  lords  para- 
mount acted  in  most  oppressive  fashion,  often  ruining  the 
inheritance  during  their  incumbency.  Another  ''of  the 
greatest  grievances  of  tenure""  was  that  of  reliefs.  These 
were  compositions  made  by  the  heir  with  the  lord  for  the 
latter's  permission  to  succeed  to  the  estate.  "At  the  first 
they  were  merely  arbitrary  and  at  the  will  of  the  lord,  so 
that  if  he  pleased  to  demand  an  extortionate  relief,  it  was 
in  effect  to  disinherit  the  heir.""  Still  another  vexatious 
incident  of  tenure  was  that  of  fines  which  must  be  paid  by 
the  tenant  to  the  lord  whenever  the  former  aliened  his 
land.  The  reason  given  for  their  exaction — the  motive 
being  the  rapacity  of  the  barons — ^was  that  since  the  new 
tenant  might  be  persona  non  grata  to  the  lord,  some  con- 
pensation  must  be  made  for  his  wounded  feelings.  Tkis 
last  requirement,  however,  seems  to  have  been  principdly 
if  not  entirely  applied  to  the  tenants  in  capite,  which  class 
included  the  ecclesiastics  of  highest  rank.'^ 

The  only  remaining  incident  of  feudal  tenure  important 
to  our  discussion  was  that  of  escheat  This  happened  when 
the  tenant's  heirs  became  extinct  or,  what  was  l^^y  tt.dK 
same  effect,  when  they  suffered  corruption  of  the  Uood 
so  as  to  lose  the  capacity  to  inherit.  The  land  then  reverted 
to  the  lord.** 

It  will  thus  be  easily  perceived  how  great  advantages, 
or  rather  avoidance  of  disadvantages,  would  acciue  to 
associations  if  some  kind  of  immortal  legal  persons  could 
be  created  for  the  purpose  of  holding  their  lands.  Stress 
of  circumstances  drove  the  hierarchy  to  the  adoption  of  the 
familiar  conception  of  the  Roman  law.** 

The  embryo  thus  formed  grew  with  amazing  rapidity, 

"  Bl.  Bk.  II,  p.  66.  "  Bl.  Bk.  II.  p.  65.  tt  lb. 

••  Stubbs,  Sd.  Ch..  pp.  324-5  and  115.  »  Bl.  Bk.  II,  p.  73. 

**  The  study  of  the  Roman  Law  was  revived  in  the  reign  of  Staphen 
(i  1 35-1 1 54)  and  continued  under  Henry  II.  Stubbs,  Sel.  Ch.,  pp.  194 
and  1 36.  John  granted  his  kingdom  to  the  pope  (Innocent) ,  and  *  Ids 
successors,"  in  terms  used  to-day  in  grants  to  corporations.  /6.»  pp. 
384  and  385. 
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displaying  traits  not  seen  in  its  Latin  ancestry.  The  quasi- 
military  organization  of  the  Church  demanded  that  the 
superiors  of  the  orders  should  have  control  of  the  disposi- 
tion of  religious  property.  No  doubt  this  was  found  a 
most  salutary  restraint  on  the  tendency  of  independent  and 
fractious  communities  to  escape  from  under  the  papal 
thumb.  So  it  became  the  law  that  certain  religious  asso- 
ciations could  act  only  with  the  sanction  of  their  heads.'* 
This  principle  resulted  in  what  was  probably  an  unfore- 
seen and  undesired  result;  that  when  the  superior  died, 
the  corporation  being  unable  to  act  until  his  successor  was 
chosen,  was  unable  to  inherit  from  the  deceased  head.'^ 

Moreover,  there  arose  in  the  law  of  England  the  corpora- 
tion sole,^^  which,  as  Blackstone  says,  "is  a  refinement  of 
our  own."  The  corporation  sole  seems  to  have  been  an 
ingenious  adaptation  of  theory  on  the  part  of  the  princes 
of  the  Church.  They  held  their  lands  (after  the  Conquest) 
in  feudal  tenure  of  the  king.  On  the  death  of  the  incum- 
bent the  estate  reverted  to  the  crown.  The  successor  to 
the  title  must  pay  heavily  for  confirmation  of  his  rights. 
Of  course  by  ownership  in  corporations  aggregate  this 
burden  could  be  avoided.  But  Church  polity  demanded  that 
bishops  and  abbots  should  have  entire  control  of  their 
churches  and  abbeys.  The  thus  conflictii^  interests  of  the 
Church  were  ingeniously  harmonized  in  the  following  way : 
The  notion  of  a  titulary  of  the  property  of  associated  men 
existing  perpetually  without  reference  to  the  death  of  any 
of  the  associates  was  thought  to  permit  of  the  further  con- 
ception that  such  titulary  might  exist  without  reference  to 
the  death  of  all  of  the  associates.'*  So,  the  transition  was 
easy  to  the  thought  that  an  office  might  exist  forever  with- 
out incumbents.  A  grant  to  a  bishop  by  his  corporate  title 
would  thus  avoid  all  feudal  burdens  as  he  (or  it)  would 
never  die.  In  this  manner  was  Church  government  pre- 
served intact  and  the  overlord  deprived  of  his  revenue. 

*•  Bl.  Bk.  I.  p.  478.      **  /&.       "  See  Kyd,  Corporations,  pp.  19-20. 

*•  '*A  dissolution  of  the  corporation  was  not  effected  by  the  death 
of  all  its  members."  Savigny.  System,  ii,  280,  quoted  by  Taylor: 
Private  Corporations.  However  this  may  be,  metaphysically  speak- 
ing, it  was  not  the  law  as  to  corporations  aggregate.     Kyd,  pp.  447-448 . 
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It  is  curious  to  observe  that  this  hocus-pocus  operation 
has  given  rise  to  the  maxim  '"the  Idng  never  dies/**^  As 
haffptatA  so  often  the  courts,  reasoning  by  strained  analo- 
gies, decided  that  for  purposes  of  various  sorts  the  long 
was  a  corporation  sole.**  So  it  was  said  '"the  king  can  do 
no  wrong,"  meaning  that  the  royal  corporaticm  sole  can 
perform  no  unregal  act.  If  this  means  that  he  (or  it)  can- 
not act  ultra  vires,  and  if,  besides,  the  corporation  sole  is 
created  by  the  sovereign,  we  find  that  the  hiwyers  were 
sadly  tangled  in  the  wd»  of  their  own  spinning.  But  cvco 
to-day  we  hear  about  ''Crown  lands"  and  "His  Majesty's 
province/' 

Another  aspect  of  the  corporation  sole  is  of  practical 
importance.  It  has  been  sought  to  give  it  scmie  life  in  cases 
o^  devises,  etc.,  "to  the  treasurer,  etc.,  of  the  A.  corpora- 
tion." By  deciding  that  the  treasurer,  etc,  is  a  oorporaliaR 
sole  it  would  be  possible  to  support  meritorious  trusts  wiiicfa 
would  otherwise  fail.  This  case,  however,  must  be  consid- 
ered as  anomalous,  since  the  creation  of  a  corporation 
within  a  corporation  is  something  that  the  moat  fine-qNiB 
logic  of  mediaeval  lawyers  would  hardly  aocomfdish.'*  The 
subject  is  merely  mentioned  here  to  be  finally  dismissed,  as 
corporations  sole  have  no  more  to  do  with  our  general  sub- 
ject than  has  the  mistletoe  with  the  growth  of  the  oak. 

Once  having  establidied  this  immortal  entity,  whetiicr 
"sole"  or  "aggregate,"  the  scheme  was  found  to  work 
extremely  well,  for  the  Church.  As  the  rdigious  houses 
grew  and  flourished  they  necessarily  absorbed  in  tiie  course 
bf  a  few  centuries  a  vast  amount  of  land.  This  state  of 
affairs  bore  hardly  on  the  lords,  who,  by  reason  of  the 
inherent  nature  of  the  titular  holder  of  the  land,  were,  as 
they  felt,  defrauded  of  many  of  their  perquisites.**  Some, 
however,  remained.  "Even  the  monasteries,  till  the  time 
of  their  dissolution,  contributed  to  the  knighting  of  their 
founder's  male  heir,  ..."  and  the  marriage  of  Us 
female  descendants."'^  Though  the  aids,  as  these  6Uig»- 
tions  were  called,  survived,  yet  the  diminution  of  the 


"  Kyd,  p.  los.  quoting  Co.  Lit.  ••  Kyd,  p.  aS. 

**  It  was  tried,  however.    See  Gierke,  Political  Theories  of  the  Mid- 
Ue  Ages,  p.  a;.    Cf.  Kyd,  p.  33,  and  esp.  p.  35. 
••  Kyd.  p.  70.  «  Bl.  Bk.  II,  p.  ^.N. 
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nue  to  the  nobles  was  so  serious  as  to  lead  at  an  early  day'* 
to  the  passage  of  the  so-called  statutes  of  mortmain,  aimed 
at  restraining  or  preventing  the  increase  of  property 
in  dead  hands  ^^  No  doubt  this  measure  was  one  of  self- 
preservation,  since,  barring  revolutions,  the  Church  in  the 
course  of  many  centuries  would  acquire  all  the  land  in  Eng- 
land. Indeed,  in  France,  in  the  middle  of  the  eighteenth 
century,  it  had  acquired  one-third  of  all  the  land  in  the  king- 
dom. 

While  the  capacity  of  religious  corporations  to  absorb 
realty  was  thus  impaired,  their  ability  to  aliene  property 
was,  in  the  reign  of  Elizabeth,'^  curtailed.  The  reason  for 
this  inhibition  was  to  more  nearly  secure  the  fulfilment  of 
the  intention  of  the  pious  founders  by  compelling  the  reten- 
tion by  the  donee  of  the  very  lands,  on  the  once  ascertained 
value  of  which  the  charity  had  been  erected.  As  ecclesias- 
tics were  in  the  habit  of  making  leases  for  loi^  terms  of 
years  without  impeachment  for  waste,  receiving  therefor 
large  sums  of  money  which  they  immediately  used,  the 
consequence  was  that  their  successors  took  only  a  bare 
estate.'* 

The  condition  of  corporations  as  a  title  of  English  law 
appears  in  the  end  of  the  fourteenth  century  to  have  been 
this:  Starting  with  a  ready-made  concept  of  the  Roman 
law  that  an  association  might  hold  property  for  itself  as 
distinct  from  th^  associates,'*  and  driven  under  stress  of 
feudal  burdens,  the  lawyers  of  the  time,  who  were  practi- 
cally all  churchmen,  had  firmly  established  the  notion  of  a 
titulary  of  property  different  from  anything  hitherto  known 
to  English  law.    This  creation,  by  analogy,  was  endowed 

"■  1225,  Kyd,  p.  88. 

**  In  1294,  according  to  the  chronicle  of  W.  de  Hemingb.  ii,  53  (cited 
in  Stubbs,  Select  Charters,  p.  438).  The  bishops  "besought  [the  king] 
especially  that  the  statute  of  mortmain  which  had  been  enacted 
to  the  prejudice  of  holy  mother  church,  should  be  nullified."  These 
statutes  applied  only  to  gifts  inter  vivos.  Lands  were  not  devisable  to 
corporations  even  after  the  passage  of  the  Wills  act,  32  Hen.  VIII,  Ch. 
I  and  34,  &  35  Hen.  VIII,  Ch.  5. 

**  X  Eliz.  C.  19,  forbids  alienation  by  bishops.  Later  greatly  ex- 
tended. *  Kyd,  pp.  108  et  seq. 

^  See  Sohm,  Institutes  of  Roman  Law,  pp.  104-106. 
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with  many  human  attributes.     For  purposes  of  convemence 
we  shall  hereafter  speak  of  it  as  the  humanesque  concepdon. 

The  practical  advantages  ensuing  upon  the  establishment 
of  such  a  fertile  and  useful  idea  caused  its  extension  from 
the  field  of  ecclesiastical  holdings  to  that  of  the  common 
interest.    Accordingly  we  find  that  in  the  reign  of  Henry  IV 
(1399-1413)  municipal  corporations  first  appear.'^    CHy' 
sdry  and  feudalism  were  losing  their  power,  and  before  the 
rising  tide  of  the  people  were  ere  long  to  go  down  in  ruin. 
With  the  increase  of  population  and  the  tendency  toward 
concentration  in  towns  a  new  power  arose.     When  col- 
lections of  individuals  were  to  be  found  in  many  places  out- 
side of  Norman  keeps  it  was  realized  that  the  government 
of  such  bodies  of  meh  could  be  best  accomplished  if  the 
cities  themselves  became  responsible  as  entities.    Of  course 
the  economic  reason  was  strong  also.    As  there  were  com- 
mon rights  somebody  must  be  found  who  could  assert  them. 
At  all  events  it  is  at  this  time  that  we  first  learn  of  the 
application  of  the  corporate  idea  to  lay  communities  m 
England.** 

Since  the  time  of  Justinian  there  had  existed,  especially 
in  Italy,  a  body  of  industrious  persons  known  as  Scoliasts,** 
who  were  perennially  busy  in  their  studies  perfecting  and 
amplifying  the  corpus  juris.  From  a  mere  mention  of 
''corporation"  in  the  code  they  had  elaborated  an  entire 
body  of  law  upon  the  subject.  Chief  amcMig  these  at  the 
beginning  of  the  fifteenth  century  was  the  greatly  learned 
but  otherwise  contemptible  Sinibald  Fieschi,  afterwards 
Innocent  IV.  He  it  was,  says  Mr.  Maitland,^  ''who  found 
the  phrase,  the  thought  for  which  others  had  sought  in 
vain :  The  corporation  is  a  person ;  but  it  is  a  person  by 
fiction  and  only  by  fiction."  He  was  the  creator  of  the 
'^Persona    Fictc^' — ^that    invisiUe    person    acting     in    a 

^  Kent,  Comm.  and  cf.  Stubbs,  Sel.  Ch.,  pp.  152,  265,  313. 

**  But  see  Kyd,  p.  63.  We  deem  the  aaaodatkms  there  mentioocd 
as  outside  of  our  definition  and  ihaie  his  doobt  as  to  the  aounteefls  of 
Coke's  dictum. 

**  Maitland,  Introduction  to  trans,  of  Dr.  Gierke's  '*  Political  Theo- 
ries  of  the  Middle  Ages/'  p.  xix. 

«*  Maitland,  Introduction  to  Dr.  Gierke's  "Pc^tical  Theories  of  ^^ 
Middle  Ages,"  p.  xxx. 
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medium  of  l^al  thought  alone.  This  result,  which  so 
easily  S3rmbolizes  the  more  or  less  coherent  mass  of  law 
which  had  been  growing  up  for  centuries,  may  fairly  be  said 
to  be  the  fine  flower  of  mediaeval  jurisprudence.  Certainly 
it  has  survived  to  the  present  time.  At  this  point  it  is  neces- 
sary to  consider  how  these  corporations  were  created.  It 
may  seem  that  logically  at  all  events  this  consideration 
shoul^  have  come  first,  but  such  was  not  the  historical 
development.  We  arc  told  that  at  the  civil  law  corpora- 
tions existed  simply  because  three  or  more  persons  united 
themselves  for  a  common  purpose.  ^^  Later,  however,  when 
the  Roman  law  was  codified  it  became  necessary  to  deter- 
mine by  what  right  such  societies  acquired  the  power  to  act 
as  one  person,  the  fact  being  one  which  required  some 
explanation.  Accordingly  the  compilers  decided  that  the 
right  to  create  this  anomalous  thing — ^this  immortal  titulary 
— ^was  one  of  the  sixty-seven  prerogatives  of  the  Princeps. 
That  point  being  established,  his  mere  fiat  was  sufficient, 
and,  as  it  was  desirable  that  some  durable  evidence  of  his 
gracious  act  should  survive,  what  more  natural  than  that 
he  should  grant  a  charter,  which  in  its  original  signification 
meant  little  more  than  a  writing.  Further,  once  the  entity 
was  created  it  was  necessary  that  its  field  of  action  should 
be  defined.  This  as  a  matter  of  convenience  was  also  done 
in  the  charter,^^  a  fact  which  has  since  led  to  some  little 
confusion  of  thought.*^  As  the  age  was  one  in  which  kings 
and  lords  held  monopolies  of  everything,  there  was  needed 
a  specific  grant  of  power  to  act.  Hence  the  modem  doc- 
trine** which  has  been  evolved  from  the  time  when  the 
corporation  could  do  only  what  it  was  granted  the  power  to 
do.  It  is  important  to  bear  in  mind  that  the  reason  given 
for  the  creation  of  a  corporation — a  thing  then  admitted 
to  have  no  tangible  reality — was  simply  that  it  pleased  the 
prince ;  a  reason  which  went  very  well  with  ideas  of  divine 
right  but  which  has  not  withstood  the  shocks  of  time. 

As  the  prince  might  of  his  own  will  create,  so,  one  would 
think,  he  might  arbitrarily  destroy,  a  corporation.    Clearly 

«  Bl.  Bk.  I,  p.  472.  "  Kyd,  p.  335. 

**£.§.,  the  learned  Chancellor  Kent,  who  defines  a  corporation  as  a 
franchise!     See  Kyd,  Corporations,  p.  15.  **  Infra,  p.  546. 
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there  is  no  hardship,  as  some  minds  tinctured  with  (he 
humanesque  idea^*  might  dream,  in  patting  to  death  an 
invisible  creature.  But — strange  result — in  Engbod  this 
was  not  so.  Though  the  king  could  create  a  corporatioii  he 
could  not  terminate  its  existence.^  That  executioii  could 
be  done  only  by  Parliament.  The  logical  reason  woald 
seem  to  be  that  while  the  king  was  sovereign  in  name  and 
so,  as  a  matter  of  convenience,  could  grant  charters,  in  fact 
Parliament  was  latterly  so  powerful  that  it  could  restrain 
the  king  thus  far.  It  amounted  to,  in  foct,  a  tadt  recogni- 
tion of  the  principle  that  no  one  should  be  arbitrarily  de- 
prived of  his  property.  It  seems  to  have  been  wdi  estab- 
lished that  upon  the  l^;al  death  of  a  corporation  its  realty 
reverted  to  the  heirs  of  the  donor  or  in  dieir  absence 
escheated,  as  did  the  personal  property,  to  the  crown.^ 
Mediaeval  lawyers,  who  were  more  oonoemed  with  tiie 
Ic^cal  perfection  of  theories  than  with  any  sense  €»£  josdoe 
in  the  concrete,  allowed  the  associates  under  sudi  dream- 
stances  nothing  at  all.*'  Obviously  if  the  king  coukl  destroy 
corporations  at  will  and  secure  their  property  by  esdnat  he 
would  have  a  power  capable  of  great  abase. 

We  have  now  arrived,  after  some  digressions,  at  ibt 
state  of  affairs  in  England  in  the  fifteentfi  century. 

Within  the  dties  which  had  already  been  deemed  worthy 
of  incorporation  there  were  coming  into  existence  associa- 
tions of  arts  and  crafts,**  known  as  gilds.  These  societies, 
which  first  appear  about  the  twdfth  century,*^  doring^  tiie 

^  Kyd  speaks  of  a  corporation  cotnmittiiig  suicide.  Vol.  II,  p.  466. 

«•  See  Chitty's  N.  to  Bl.  I,  p.  465  aad  p.  67,  Vol.  I  of  Kyd  and  Vd.  II. 
p.  447  •  Kyd,  Vol.  II.  p.  446. 

**  Professor  Gray  in  his  splendid  monograph  on  "Perpetuities"  bas 
doubted  if  this  reverter  was  ever  tiie  law  save  wliere  rel^ows  oorpova- 
tions  held  the  land  in  frsadcalmoign.  Indeed  the  point  wcmam  weB 
taken,  since  if  a  monaatery  should  bediasolved  and  the  pwpoae  q€  the 
donor  defeated  who  is  in  a  better  position  to  demand  the  return  q€  the 
land  than  his  representative?  The  case  is  obviously  different  where, 
as  in  modern  trading  corporations,  an  associate  contributes  fail 
money  to  the  common  fund. 

*  These  are  to  be  clearly  distinguished  from  the  rdigious  giMa  ^ 
had  existed  for  centuries.    See  English  Gilds,  Introd.,  p.  ziv. 

■•See  Br«ntano*s  learned  article  "CraftGOds"  in  *' Bfl«|iA Oil^*' 
pp.  cxiv  <t  i«g. 
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next  two  or  three  centuries  were  to  affect  profoundly  the 
social  and  economic  condition  of  the  kingdom.*^  It  is  in 
them  that  we  perceive  the  first  glimmering  of  anything 
resembling  our  modern  industrial  corporations.  They,  too, 
were  thought  worthy  of  incorporation  soon  after  the  cities 
had  arrived  at  that  dignity,**  being  driven  thereto  by  the 
same  considerations  whidi  from  the  earliest  ages  have 
moved  men  to  become  associated  and  to  hold  property  in 
common. 

In  the  development  of  the  l^w  ef  corporations  the  six- 
teenth century  was  a  time  mainly  of  stagnation.  The 
status  of  the  religious  associations  was  pretty  well  settled 
and  municipal  corporations  and  those  of  handicrafts  were 
being  developed  along  similar  lines,  mutatis  mutandis. 
Nothing  remarkable  had  happened  in  legal  thought  since 
the  advent  of  the  persona  ficta. 

Let  us  turn  our  attention  for  a  moment  to  general  condi- 
tions prevailing  in  England  during  the  reign  of  Elizabeth. 
It  seems  upon  observation  to  be  the  starting  point  of  British 
greatness.  Spain  was  then  the  greatest  empire  and  the 
strongest  power  of  Europe.  England  under  the  tutelage 
of  Cecil,  ably  abetted  by  Elizabeth,  was  gathering  strength 
for  the  inevitable  conflict.  Hardy  mariners  sailed  the  seas 
in  the  search  for  new  lands.  Finally  came  the  crushing 
defeat  of  the  Armada,  achieved  in  part  by  the  force  of 
tempests  and  Spanish  mismanagement  as  well  as  by  the 
valor  of  the  English  themselves.  The  net  result  was  to 
leave  England  mistress  of  the  seas — ^a  position  which,  with 
some  variation  of  fortune,  she  has  maintained  to  the  present 
day.  Obviously  under  such  circumstances  conunerce  was 
greatly  stimulated  and  trade  began  to  flourish.  It  is  about 
the  middle  of  the  seventeenth  century  then  that  corporations 
as  we  know  them  began  to  assume  importance.  As  many 
schemes  made  feasible  by  new  conditions  required  large 
amounts  of  capital,  it  was  most  natural  that  men  should 
unite  their  resources  for  the  exploitation  of  such  plans. 
It  IS  hard  to  say  whether  the  notion  of  limited  liability  was 

*^  English  Gilds,  pp.  di  and  dxii. 

*'  In  the  ordinance  of  the  Tailors  of  Exeter  (1466)  the  Gild  appears 
as  having  been  previously  incorporated.     English  Gilds,  p.  301 . 
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absdutdy  established  at  that  early  period  or  not.  We 
have  Blackstone's  authority  for  it,  and  it  seems  to  have  been 
the  view  generally  received  that  the.  creditors  of  the  cor- 
poration should  lock  to  the  corporate  assets  alone  for  satis- 
faction of  their  daims.  Certainly  it  seems  in  line  with  the 
previous  notions  of  corporations.  Once  we  admit,  as  was 
unquestionably  then  the  law,  that  there  was  a  separate  indi- 
viduality, it  must  follow  inevitaUy,  as  a  matter  of  legal 
logic,  that  debts  contracted  by  the  corporaticm  were  the 
ddyts  of  the  corporation  and  of  no  one  dse.  We  conceive, 
then,  that  there  existed  at  that  period  no  liaUlity  of  the 
shareholders  other  than  what  might  attach  to  thdr  original 
contribution.  That  being  so,  it  is  evident  that  corporations 
must  have  been  favored  instruments  for  the  carrying  out  of 
speculative  schemes  where  the  promoters  were  unwilling  to 
risk  more  than  a  certain  amount  of  cafHtaL 

In  short,  there  is  every  reason  to  believe  that  as  the 
advantages  of  incorporation  became  generally  recognized 
they  were  more  and  more  employed,  until  at  die  harming 
of  the  nineteenth  century  we  find  corporations  multiplying 
with  startling  rapidity. 

In  the  early  part  of  the  sixteenth  century  the  Persoma 
Ficta  was  firmly  embedded  in  the  law  of  England.  In  the 
language  of  Coke,  made  familiar  by  the  para^irase  of 
Marshall,^  "a  corporation  aggregate  is  invisible,  and  exist- 
ing only  in  intendment  of  law.''^^  This  dogma  led  to  some 
curious  results. 

The  strictly  legal  conception  of  a  corporation,  unaffected 
by  legislation,  seems  to  have  been  as  follows  ever  since  the 
time  of  Coke.  A  corporation  aggregate  is  a  body  of  men 
which,  by  virtue  of  an  act  of  the  sovereign  power,  is  consti- 
tuted one  legal  person,  whose  existence  is  for  a  period,  tht 
duration  of  which  is  pre-determined  or  determinable  by  the 
sovereign.**  These  are  the  essentials.  But  in  matters  of 
detail  there  has  been  much  fuctuation  of  opinion.  The 
earlier  decisions,  pursuing  a  convenient  analogy,  ^nrlncfa 
made  the  corporation  a  sort  of  spirit,  and  losing  sight  of  the 
fact  that  a  corporation  was  originally  devised  merdy  for 

•■  Dartmouth  Col.  Case,  4  Wheat.  518.  636  (18x9). 

•*  10  Rep.  32.  ••  Cf,  Kyd,  Corporations*  f>,  13. 
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the  purpose  of  holding  property  to  the  use  of  a  certain  class 
of  persons  whose  relations  were  not  consanguineous,  tried 
to  establish  the  proposition  that  whenever  this  intangible 
creature  could  conceivably  act  like  a  real  person,  it  was  for 
legal  purposes  such,  and  that  where  it  could  not  conceivably 
act  as  a  real  person,  e.  g.,  in  the  performance  of  a  physical 
act,  it  was  legally  incapable  of  doing  such  an  act.**  We 
find  it  gayly  stated  in  the  early  cases  that  a  corporation 
cannot  commit  a  battery  because,  forsooth,  it  has  no  limbs. 
Nor  can  it  be  guilty  of  slander,  because  it  has  no  tongue. 
It  was  found,  however,  that  as  the  agents  of  corporations 
while  acting  for  them  frequently  were  overzealous,  and 
committed  acts  which  came  within  the  rule  as  to  respondeat 
superior,  some  check  upon  this  tendency  was  needed.  Ac- 
cordingly modem  decisions  are  on  a  more  equitable,  if  less 
logical,  basis.*^ 

But,  although  limitations  were  thus  set,  the  corporation 
was  for  some  purposes  a  "real"  person.**  So  it  was  endowed 
with  a  will.  This  will  was  legally  manifested  by  a  series 
of  categorical  statements  affirmed  by  a  majority,  numeri- 
cally or  in  interest,**  of  the  constituent  members.  Difficul- 
ties flowed  from  this  view.  If,  as  by  hypothesis,  the  cor- 
poration is  a  real  person  having  an  existence  of  its  own 
and  its  will  is  that  of  the  majofity  of  the  stockholders,  it 
can,  like  any  other  person,  give  away  its  property  by  means 
of  contracts  to  the  highest  bidder,  thereby  rendering  worth- 
less the  interests  of  the  minority.  This  was  a  point,  how- 
ever, at  which  pure  theory  balked.  On  the  other  hand, 
in  order  that  business  could  be  transacted,  there  must  be 
some  method  of  deciding  how  it  should  be  done  without 
the  assent  of  an  obstinate  minority.  After  some  oscillation 
of  opinion,  the  courts  decided  that  such  transactions  could 
be  impeached  for  lack  of  good  faith  only.  This,  of  course, 
reduces  the  corporation,  as  far  as  its  internal  affairs  are 
concerned,  to  a  partnership.  The  separate  entity  is  thus 
for  some  purposes  declared  non-existent. 

••  Cf.  Kyd,  pp.  223,  224,  225. 

'^  See  for  an  exhaustive  philosophical  discussion  of  this  view  Duguit, 
L'Etat,  Vol.  II.  pp.  25  et  seq.,  esp.  pp.  33-34. 

••  E.  g. ,  It  was  an  '*  inhabitant "  for  purposes  of  taxation.  Kyd,  p.  3 1 7 . 
••  Kyd.  p.  308. 
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Further  difficulties  arose  in  determining  at  what  pcMiit 
the  corporation  ceased  to  be  a  person.  For  examfde,  the 
jurisdiction  of  the  ecclesiastical  courts,  with  their  control 
of  matters  of  probate,  was  dependent,  anciently  in  fact  and 
latterly  in  theory,  on  their  ability  to  excommunicate  those 
disobeying  its  orders.  But  corporations,  having  no  souls, 
were  not  likely  to  be  harmed  by  purely  spiritual  means. 
Therefore  a  corporation  could  not  act  as  executor  because 
not  amenable  to  the  Q>urts  Christian.*^  Such  a  dedsioo  is 
in  line  with  that  condemning  a  locomotive  as  a  deodand. 

Another  matter  gave  considerable  trouUe  in  the  eigh- 
teenth century.  This  was,  how  far  coiporations  could 
act  by  agents.  The  ancient  English  notion  was  that  they 
could  act  only  through  powers  under  their  corporate  seal.*^ 
Gradually,  under  stress  of  convenience  amounting  to  neces- 
sity, this  rule  was  infringed  upon,*'  so  that  now  it  may  be 
broadly  stated  that  a  corporation,  where  its  acts  are  directed 
by  its  officers,  can  do  whatever  a  natural  person  can. 

It  will  be  seen  that  if  the  doctrine  that  a  corporation  is 
an  invisible  person  be  once  accepted,  the  results  reached  in 
the  old  cases  are  more  logical.  Unless,  then,  the  modem 
view  can  in  some  way  be  reconciled  with  the  coootptioa  of 
the  Persona  Ficta,  it  is  evident  that  we  must  r^;ard  that 
view  as  having  been  repudiated,  in  part  at  least  We  have 
suggested  above  that  the  reason  why  a  corporation  is 
responsible  for  the  torts  of  its  agents  is  that  it  is  the  pdicy 
of  the  law  that  one  who  stands  in  the  position  of  a  prin- 
cipal should  take  the  responsibility  for  whatever  means  are 
employed  to  further  the  interests  of  the  principal.  But  diis 
does  not  explain  the  fundamental  difficulty.  The  questiofi 
is,  how  is  the  agency  itself  established?  If  the  corporatkn 
be  in  fact  a  separate  person  which  is  invisible  and  whoK 
acts  are  manifested  to  the  external  world  only  by  ^^mmifiii* 
under  the  corporate  seal,  how  can  it  ever  be  said  to  met 
otherwise?    If  the  acts  in  question  are  authorized  by  an 

^  I,  €.,  it  could  not  take  an  oath.  This  is,  of  coufse,  no  looker  law 
I  Wms.  ExTS.,  p.  270,  Kyd.  p.  71,  cf.  lb.  277.  ■  Kyd,  p.  tte, 

"Kyd  quaintly  remarks:  "  It  has  long  been  considered  as  an  estab- 
lished point,  that  to  offices  of  ordinary  service,  sndi  as  that  of  000k 
and  butler,  a  corporation  may  appoint  without  a  deed,"  p.  260.  This 
was  in  1793. 


COMMON-LAW  CONCEPTION  OF  A  CORPORATION.       547 

officer  of  the  corporation,  how  did  this  dumb  creature  give 
him  instructions.^^  It  may  be  said  that  he  received 
authority  from  the  stockholders  to  act  in  the  premises ;  but 
how  can  the  action  of  a  number  of  individuals  ever  be  the 
act  of  one  person?  In  other  words,  has  the  corporation  a 
will  of  its  own?  It  is  evident  that  at  this  point  we  touch 
the  whole  notion  of  the  Persona  Ficta  to  the  quick. 

The  next  important  step  in  the  development  of  the  law 
tmder  this  heading  was  the  rise  and  development  of  the 
so-called  "trust-fund"  idea.  An  example  will  make  this 
plain.  The  A.  Company  is  a  corporation.  The  stock- 
holders knowing  that  the  concern  has  only  enough  money 
to  pay  its  creditors,  divide  up  the  assets  among  themselves 
and  leave  the  creditors  to  do  without  their  money .^^  In  an 
early  case*'  it  was  held  that  this  could  not  be  done.  The 
grounds  of  the  decision  of  the  chancellor  (Finch)  are 
uncertain.  Perhaps  they  are  the  broad  ones  of  fraud,  or 
even  the  more  vague  ones  of  fair  dealing.  It  is  evident 
that  the  former  is  not  very  satisfactory.  The  latter  mani- 
festly approaches  the  case  of  a  partnership.  The  entmcia- 
tion  of  a  tangible  principle  governing  this  point  hung  in 
the  air  for  over  a  hundred  years,  until  the  decision  of  the 
famous  case  of  Wood  v.  Dummef**  by  Judge  Story.  He 
it  was  who  first  enunciated  the^houg^t  that  the  corporate 
assets  were  a  "trust  fund"  for  the  benefit  of  creditors. 
This  idea,  like  the  conception  of  the  Persona  Ficta,  was  of 
that  plausible  variety  which  works  extremely  well  in  cer- 
tain cases  without  being  at  all  applicable  to  every  case.  It 
is  quite  possible  that  Judge  Story  did  not  intend  to  convey 
the  meaning  that  such  a  fund  was  a  technical  trust  with 
all  the  incidents  attached  to  it  by  law.  It  seems,  however, 
that  such  was  the  common  understanding.  If  the  corporate 
assets  are  a  trust  fund,  we  are  at  once  confronted  with  the 
difficulty  of  an  uncertain  res.  Evidently  the  property  of  the 
corporation  cannot  remain  in  specie;  otherwise  corporations 
would  soon  cease  to  exist.  If  we  then  say  that  the  trust 
does  not  attach  at  all  times,  but  only  for  the  benefit  of  cred- 

**  Cf,  Maitland,  Lc  cit.  xxxix,  xl. 

'^  The  question  of  additional  liability  being  out  of  the  case. 

••  Naylor  v.  Brown,  Finch,  p.  83  (1673).     ••  3  Mason,  p.  308  (1824). 
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itors,  when  does  it  htpn  to  nin?  Is  the  time  to  be  calcu- 
lated from  actual  bankruptcy  or  iroai  the  time  when  stidi 
bankruptcy  is  discovered  ?  Is  the  mere  diminution  of  assets 
below  the  value  of  the  capital  stodc  bankruptcy  in  this 
sense  or  not?  The  idea»  then,  appears  not  quite  such  an 
easy  solution  to  the  problems  presented  after  alL 

The  rode  upon  which  the  Persona  Ficta  may  be  said  to 
have  been  shipwredced  was  the  question  of  de  facto  corpora- 
tions. It  is  a  very  simple  matter  to  say  that  an  association, 
which  purports  to  be  a  corporation  without  ever  havii^  been 
l^;ally  incorporated,  has  no  corporate  existence.  But  sop- 
pose  such  association  has  received  and  consumed  goods  for 
which  it  has  contracted  in  the  putative  corporate  name  to 
pay.  Manifestly  the  vendor  should  be  reimbursed.  But 
how  can  this  result  be  legally  achieved?  The  plaintiff  has 
contracted  with  what  he  believed  to  be  a  l^;al  person,  whidi, 
however,  has  no  existence  even  in  Itgai  thought  in  sudi 
a  case  we  have  a  multitude  of  conflicting  opinions.^  One 
sword  used  to  cut  the  Gordian  knot  is,  that  the  defendant 
is  estopped  to  deny  its  corporate  existence.  But  estoppd 
is  a  prindple  of  the  law  of  torts.  The  action  is  one  of 
contract.  If  we  consider,  then,  the  doctrine  of  estoppd  to 
be  inapplicable,  the  vendor  is  in  a  sorry  plight  He  has 
contracted  with — nobody.  Therefore  there  is  no  contract 
A  solution  has  been  attempted  on  the  basis  of  the  sonaOed 
''quasi-contract"**  This  is,  perhaps,  less  unsatisibictocy 
than  any  other. 

The  fact  remains  that  if  we  adhere  to  the  notion  diat  a 
corporation  is  a  creature  of  the  soverdgn  merely,  we  run 
the  risk  of  conunitting  a  grave  injustice.** 

We  have  seen  that  at  Roman  law  corporations  origi- 
naUy  needed  no  fiat  to  brii^  them  into  brit^.  Biadcstone 
reports  that  the  only  reason  why  they  were  brought  under 
control  by  Numa  was  that  they  had  become  a  menace  to  tfie 
peace  of  the  dty  of  Rome.  It  -is  true  that  these  sodeties 
were  analogous  to  the  mediaeval  gilds.  The  thought  wiD 
not  be  quelled  that  all  this  jargon  of  invisible  beings,  kingly 


«  Full  dtattons  on  these  poiiits  win  be  found  in 
on  Law  of  Corps..  Vol.  I.  Ch.  XI.  ••  Cf.  Kyd.  pp.  311-314. 

^  See  MaiUand,  he  cii.  p.  xxxviii. 
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prerogative,  and  all  the  rest  of  the  paraphernalia  of  anti- 
quated legal  lore,  is  merely  the  effort  of  a  bygone  manner 
of  thinking  to  account  for  or  to  bring  about  certain  desired 
results.  To-day,  when  men  think  more  clearly  and  better 
than  ever  on  scientific  subjects,  there  is  jperccived  a  ten- 
dency to  look  through  the  veil  of  mediaeval  mysticism,^®  to 
see  the  corporation  as  it  really  is — a  partnership,  with  limi- 
tations, in  respect  to  its  internal  affairs;  a  person,  for  cer- 
tain  purposes  only,  as  to  the  external  world.  This  we 
understand  to  be  the  view  of  Morawetz,  whose  book  is  the 
first  attempt  to  put  the  law  upon  a  scientific  basis.^^ 

Finally  it  is  to  a  Frenchman  that  is  due  the  fame  of 
putting  the  last  sod  upon  the  grave  of  the  Persona  Ficta. 
M.  Duguit  has  considered  the  subject  of  the  state  with 
exhaustive  care.''*  He  finds  this  to  be  the  real  condition  of 
affairs :  That  states  as  entities  have  no  existence,  that  the 
conception  of  a  sovereign — ^man  or  abstraction — is  a  myth. 
That  the  only  thing  actually  approaching  these  ideas  are 
small  bodies  of  men  who,  for  various  reasons,  impose  their 
wills  upon  the  vast  majority.  Since  this  is  so,  ideas  of 
divine  right  and  of  popular  government  go  by  the  board. 
It  follows  that  the  Persona  Ficta  receives  its  death  blow. 
Because  if  the  existence  of  the  invisible  being  is  dependent 
upon  the  will  of  the  prince  (or that  which  takes  his  place 
in  other  forms  of  government,  e.  g.,  Parliament)  and  the 
actions  of  the  prince  have  no  juristic  value,  the  fictitious 
person  can  have  no  juristic  existence.  Behind  the  concept 
of  a  separate  individuality  as  representing  any  form  of 
association  from  a  partnership  to  a  nation,  there  is  nothing. 
All  the  laws  of  modem  legislatures  as  to  corporations 
amount  simply  to  this:  They  are  rules  imposed  by  the 
temporary  holders  of  the  reins  of  government  for  the  pur- 
pose of  safeguarding  the  interests  of  the  community  from 
the  conceived  dangers  of  unrestricted  association. 

We  have  endeavored  to  trace  in  outline  the  history  of  the 
development  of  the  conception  of  a  corporation  in  the 
common  law  of  England.    It  has  been  deemed  impossible 

'•E.  g.,  the  Northern  Securities  Case. 

"  Victor  Morawetz,  Private  Corporations. 

^  Duguit,  L'Etat,  Le  Droit  Objectif  et  la  Loi  Positive,  Paris,  1901. 
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within  reasonable  limits  to  follow  every  detail  of  die  sub- 
ject No  doubt  there  exists  and  has  existed  since  the  time 
of  Cckt  a  well-defined  legal  conception  of  what  a  corpora- 
tion really  is.  Much  of  the  apparent  confusion  on  the  sab- 
ject  is  due  to  two  causes :  First,  the  many  kinds  of  corpora- 
tions^* which  have  existed  from  ''time  immemorial"  in 
English  law;  second,  the  mass  of  l^slation  which  has 
during  the  past  seventy  years  been  overlaid  iqKXi  the  sub- 
ject. We  have  not  foUowed  up  the  development  of  minor 
titles  of  the  law,  but  have  tried  to  seize  the  essence  of  cor- 
porations as  understood  by  the  common  law.  We  have 
desired  to  show  that  the  focal  idea  was  and  is  that  of  a 
single  titulary  of  property  which  is  subject  to  the  use  of 
many  individuals.  That  such  individuality  has  no  real 
existence.  That  this  was  admitted  centuries  ago  fay  com- 
mentators who,  imbued  with  ideas  of  divine  right,  asserted 
that  the  prince  might  create  this  invisible  being  oat  of  hand. 

Further,  we  have  endeavored  to  show  that  this  notion  has 
survived  even  until  now.  That  though  the  prince  was 
driven  from  his  throne,  usurping  legislatures  might,  accord- 
ing to  the  accepted  view,  also  arbitrarily  create  intangible 
persons.  Finally,  that  when  the  pendulum  had  swung  so 
far  that  courts  found  themselves  gravely  discussiiig  the 
point  as  to  whether  a  corporation,  having  no  soul,  could  be 
excommunicated  or  not,^^  it  swung  tbt  other  way,  and 
that  we  are  now  on  the  upward  beat  toward  coaunon  sense. 

History  is  valueless  if  it  teaches  us  no  lessons.  When 
the  multitude  of  corporations  is  greater  than  the  sands  of 
the  sea  and  their  wealth  more  vast  than  Crcesos  ever 
dreamed,  the  problem  of  their  contrcd  is  of  transcendent 
inq>ortance.  Would  we  restrict  their  acquisitions?  Then 
let  us  consider  the  barons  and  their  statutes  of  mortwum. 
Would  we  be  sure  that  their  business  is  conducted  without 
harm  to  the  public?  Then  let  us  observe  the  ^'visitors"  of 
charitable  corporations.'^'  Much  may  be  learned  from  the 
treatment  and  resdution  of  ancient  problems. 

In  short,  though  this  is  an  age  of  codification  of  law  and 

••  Kyd,  p.  320.        »*  E,  g..  In  TipUng  v.  PexaU,  s  Bvlst.  133  (i«i3). 
**  The  scheme  suggested  here  has  been  in  pncticsl  opcfWlMa  in  the 
case  of  National  Banks  for  over  forty  years. 
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though  corporations  in  England  must  not  be  called  so  but 
pass  under  the  name  of  joint  stock  companies,^*  the  study 
of  bygone  ideas  is  of  practical  and  instant  value. 

One  thing  we  may  predicate  of  the  future  development 
of  the  law  of  corporations.  Having  now  in  many  cases  and 
sometimes  by  virtue  of  legislative  enactment  escaped  from 
the  subtlety  of  the  legal  thought  of  the  Middle  Ages,  the 
law  is  on  the  way  toward  perfection  in  the  not  far  distant 
future.  At  some  happy  day,  not  yet  arrived,  the  rights  of 
the  public  and  of  the  minority  stockholders  will  be  adjusted 
with  equity  to  all. 

In  conclusion,  we  may  say  that  in  following  the  develop- 
ment of  the  law  from  the  earliest  ages  to  the  present  time 
we  must  realize  that  we  stand  upon  the  threshold  of  a  new 
era.  Legal  problems  of  vast  import  concerning  corpora- 
tions must  be  solved  in  the  near  future.  Guided  by  past 
experience  and  accumulated  wisdom,  let  us  hope  that  our 
judicial  and  other  lawmakers  will  solve  them  wisely  and 
well. 

Edmund  Bayly  Seymour,  Jr. 


«•  Uoerpool  Ins.  Co.  v.  Mass.,  10  WaU.  566  (1870). 
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As  Marked  by  Decisions  Selected  fkom  the  Advance 

Reports. 


ATTORNBT  AND  CUBNT. 

In  Henttan  v.  Metropolitan  St.  Ry  Co.,  121  Fed.  184, 
the  United  States  Circuit  Court  (S.  D.,  New  York)  holds 

^j^  ^  that  where,  in  an  action  for  injuries  the  plain- 
tiff's attorney  served  notice  of  a  lien  for  his 
compensation,  and  the  plaintiff  settled  the  case 
with  the  defendant  before  trial,  without  the 
attorney's  consent,  whereupon  the  attorney  continued  the 
prosecution  for  his  fees,  and  a  verdict  was  rendered  assess- 
ing the  plaintiff's  damages  at  $500,  the  attorney  was  en- 
titled to  recover  from  such  amount  the  reasonable  value  of 
his  services  actually  rendered,  whereupon  the  balance  of  the 
recovery  would  be  remitted.  But  a  amtract  between  the 
plaintiff  and  his  attorney  by  which  the  plaintiflF  agreed  to 
pay  the  attorney  50  per  cent  of  any  recovery  for  injuries  to 
the  plaintiff,  and  in  addition  to  pay  all  the  disbursements, 
was,  it  is  held,  unconscionable  and  void.  See  Matter  of 
Fitzsimons,  79  N.  Y.  Supp.  194. 


BANKRUPTCY. 

A  creditor  holding  a  check  given  by  his  debtor,  who 
transfers  the  same  to  a  bank  by  indorsement,  remains  a 
creditor,  within  the  meaning  of  the  bankruptcy 
act,  and  the  payment  of  the  check  to  the  bank 
after  the  debtor's  insolvency,  and  within  foor 
months  prior  to  his  bankruptcy,  constitutes  a  preferential 
transfer  of  property  to  the  indorser,  under  section  60a  of  the 
Bankruptcy  Act  of  1898:  United  States  Circuit  Court  of 
Appeals  (Second  Circuit)  In  re  Lyon,  121  Fed.  723.  The 
court  further  holds  that  where  at  the  time  a  bankrupt 
became  insolvent  he  owed  a  creditor  a  balance  of  account 
accruing  prior  to  November,  for  which  he  had  given  a  post 
dated  check,  and  also  an  account  accruing  in  December,  the 
payment  of  the  check  thereafter  constituted  a  preference^ 
which  affected  the  entire  indebtedness,  and  not  the  payment 

5Sa 
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BANKRUPTCY  (Continiied). 

of  an  independent  debt,  and  that  it  tnust  be  surrendered  to 
entitle  the  creditor  to  prove  his  account.  See  Swarts  v. 
Siegel,  117  Fed.  13. 


BBNBFICIAL  ASSOCIATIONS. 

Provision  in  the  application  and  certificate  of  a  member 
of  a  beneficial  association  that  he  accepts  the  certificate 
saftMqMMt  subject  to  all  future  laws  of  the  association, 
By-Laws  renders  binding  on  him  only  after-adopted  laws 
for  the  conduct  of  the  association,  duties  of  members,  and 
the  like,  and  not  such  as  impair  his  contract  of  insurance : 
Campbell  v.  American  Ben.  Club  Fraternity  (Mo.)  73  S. 
W.  342.  See  Morton  v.  Supreme  Council  of  the  Royal 
League  (Mo.)  73  S.  W.  259. 


CARRIERS. 

In  Herf  &  Frerichs  Chemical  Co.  v.  Lackawanna  Line 

(Mo.),  73  S.  W.  346,  it  is  held  that  though  under  the  law 

Datyto       of  the  State  a  carrier  may  not  be  required  to 

wt*^  notify  the  consignee  of  the  arrival  of  goods,  yet 
^•■*"**  where  the  uniformly  observed  usage  of  the  place 
to  which  goods  are  shipped  requires  the  carrier  to  notify  the 
consignee  of  the  arrival  of  the  shipment,  such  usage  will  be 
binding  on  the  carrier  unless  its  observance  is  dispensed  with 
by  an  express  stipulation  to  that  effect  in  the  contract  of  ship- 
ment ;  and  further  such  local  usage  is  not  dispensed  with  by 
a  stipulation  in  the  contract  of  shipment  that  the  goods  are 
to  be  called  for  on  the  day  of  their  arrival.  See  Chemical 
Co.  V.  Lackawanna  Line,  70  Mo.  App.  282. 


CONTEMPT  OF  COURT. 

In  Chisolm  v.  Caines,  121  Fed.  397,  the  United  States 
Circuit  Court  (D.  South  Carolina)  holds  that  a  person  may 
Acts  be  guilty  of  a  contempt  of  court  in  doing  an  act 
GMJtitttttac  which  he  knows  the  court  has  prohibited  by 
injunction — as  by  wilfully  trespassing  on  lands,  with 
knowledge  that  the  court  had  adjudged  them  to  be  private 
property,  and  had  enjoined  the  defendants  in  the  suit,  and 
"all  persons  whomsoever,"  from  trespassing  thereon — al- 
though he  was  not  a  party  to  the  suit,  and  is  neither  the 


554  PBOGBBSS  or  ths  law. 

CONTEMPT  OP  COURT  (Continned). 

agent  or  servant  of,  nor  in  privity  with,  any  of  the  parties. 
In  such  case  he  is  not  technically  guilty  of  a  vic^tion  of  the 
injunction,  but  of  an  independent  act  of  disrespect  to  the 
court,  and  disr^^rd  of  its  decree,  which  constitutes  a  con* 
tempt  of  the  court,  and  may  be  punished  as  such  without 
reference  to  its  effect  upon  the  rights  of  the  suitors.  See 
In  re  Lennon,  i66  U.  S.  554. 


CONTRACTS. 

The  Supreme  Q>urt  of  Georgia  holds  in  Davis  &  Co.  v. 
Morgan,  43  S.  E.  732,  that  where  a  contract  of  enq^loy- 
ment  is  made  for  one  year  at  a  stipulated  salary 
per  month,  an  agreement  during  the  term  to 
receive  less  or  to  pay  more  than  the  contract 
price  is  void,  unless  supported  by  some  change  in  idace, 
hours,  character  of  employment  or  other  consideration.  See 
in  connection  with  this  case  Goebel  v.  Linn,  47  Mich.  489. 


CORPORATIONa 

Where,  on  the  organization  of  a  corporation  by  mutual 
agreement,  full-paid  stock  was  issued  to  the  incorporators 
t  tor  in  payment  for  property  transferred  by  ^ban  to 
the  corporation,  one  of  the  incorporators  who 
participated  in  such  agreement,  and  who  after- 
ward became  a  creditor  of  the  corporation,  cannot  assert  its 
invalidity  for  the  purpose  of  holding  the  other  stockholders 
liable  on  the  ground  that  the  property  was  not  in  fact  equal 
in  value  to  the  par  value  of  tfie  stodc :  U.  S.  Grcuit  Court 
of  Appeals  in  Cunningham  v.  HoUey,  Mason,  Marks  &  Co., 
121  Fed.  720. 

A  court  \diich  has  appointed  receivers  for  a  corporation 
as  an  insolvent  will  not  direct  them  to  bring  suits  to  asoer- 

B,n^,„  tain  and  enforce  .the  liability  of  promoters^ 
9mn  jMin    officers  and  directors  of  the  corporation  for  tfie 

nmitm  benefit  of  creditors,  until  its  visible  assets  have 
been  liquidated  and  the  fact  and  amount  of  deficiency  is 
ascertained:  United  States  Circuit  Court  (D.  New  Jersey) 
in  Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  121 
Fed.  587. 
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CRIMINAL  LAW. 

The  Court  of  Criminal  Appeals  of  Texas  holds  in  Daul- 

ton  V.  State,  73  S.  W.  395,  that  where  affidavits  show  that, 

MNpii^rt     after  the  jury  in  a  criminal  prosecution  had 

«f  jary  retired,  and  before  they  had  agreed  on  a  ver- 
<iict,  they  discussed  the  failure  of  the  defendant  to  testify, 
their  verdict  of  guilty  will  be  set  aside,  notwithstanding 
affidavits  of  the  jurors  stating  that  the  discussion  did  not 
influence  their  conclusion.  See  Buessing  v.  State  (Tex.  Cr. 
App.),  63  S.  W.  318. 

DANGEROUS  FRBMISBS. 

In  O'Connor  v.  Bencker,  43  S.  E.  731,  the  Supreme  Court 
of  Georgia  holds  that  the  principle  of  the  turntable  cases 

^1^^^^       will  not  be  extended,  and  where  the  door  of  a 

vacant  house  is  left  open,  and  a  young  child 

playing  therein  is  injured  by  the  fall  of  a  window  which  was 

being  raised  by  his  companion,  the  owner  will  not  be  liable 

therefor.    See  S,  F.  &  W,  Ry.  Co.  v.  Beavers,  1 13  Ga.  398. 


BBATH  BY  WRONGFUL  ACT. 

The  Florida  statute  authorizes  actions  for  death  by 
wrongful  act,  and  provides  that  such  an  action  may  be 
CMiiictci  brought  by  the  widow,  surviving  husband, 
*^^  minor  child,  person  "dependent  for  stq>port,  or 
the  executor  or  administrator.  In  applying  this  statute  the 
United  States  Circuit  Court  of  Appeals  holds  that  an  ad- 
ministratrix, appointed  in  Alabama  of  a  deceased  resident  of 
that  state  may  sue  in  Florida  for  n^ligence  causii^  the 
death  of  her  intestate,  though  the  statutes  of  the  two  states 
relative  to  the  distribution  of  damages  in  such  cases  are 
dissimilar.  The  Florida  statute,  it  is  held,  governs  distri- 
bution in  Alabama :  Florida  Cent.  &  P.  R.  Co.  v.  Sullivan, 
120  Fed.  799.  Compare  Dennick  v.  Railroad  Co.,  103  U.  S. 
11-21,  and  Stewart  v.  Baltimore,  168  U.  S.  445. 


DEED. 

In  Letson  v.  Letson,  80  N.  Y.  Supp.  1032,  the  New  York 

Supreme  Court  (Appellate  Division,  Fourth  E)epartment) 
judKkom  tm  holds  that  where  a  father,  during  his  life-time. 
Set  Asm*      executed  a  deed  on  his  land  to  one  of  his  sons, 

which  deed  the  son  obtained  possession  of  in  an  unlawful 
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manner  after  the  father's  death,  and  placed  on  record,  and 
thereupon  a  brother,  claiming  a  one-fourth  interest  in  the 
land  as  heir  of  the  deceased,  brought  an  action  to  have  the 
deed  set  aside  and  the  record  thereof  cancelled,  a  court  of 
equity  has  jurisdiction  to  grant  the  relief  asked,  even  though 
the  one  bringing  the  action  is  not  in  possession  of  the  prem- 
ises. See  Howarth  v.  Howarth,  73  N.  Y.  Supp.  785,  and 
Moores  v.  Totunshend,  102  N.  Y.  387. 


BQUITY  PRACTIC& 

The  United  States  Circuit  Court  (D.  Rhode  Island)  holds 
in  Tillinghast  v.  Chace,  121  Fed.  435,  that  upon  a  bill  in 
Waiver  af  equity  which  waives  an  oath  to  the  answer,  the 
complainant  cannot  have  discovery.  ''The  com- 
plainant contends  that  the  waiver  of  an  oath  does 
not  deprive  the  complainant  of  his  right  to  a  full  answer 
and  a  full  discovery  from  the  defendants.  This  contention 
finds  some  slight  support  in  Boies  on  Federal  Equity  Pro- 
cedure,  Vol  I,  §  355,  and  cases  cited.  .  .  .  But  there  is 
presented  no  decision  of  the  Supreme  Court  or  of  any  cir- 
cuit court  of  appeals,  for  this  position;  and  it  seems  con- 
trary to  principle." 


BVIDBNCB. 

In  an  action  for  personal  injuries  it  is  error  to  allow 
counsel  to  read  from  a  medical  book  a  statement  as  to  the 
uMiMi  symptoms  of  a  certain  disease,  and  to  ask  the 
^^v*"  plaintiff's  physician  if  he  subscribes  thereto: 
New  York  Supreme  Court  (Appellate  Division,  Third  De- 
partment) in  Pahl  v.  Troy  City  Ry.  Co.,  81  N.  Y.  Supp. 
46.  See  also  City  of  Bloomington  v.  Shrock,  no  IBs. 
219. 

The  Supreme  Court  of  South  Carolina  holds  in  Staie  v. 
Milam,  43  S.  E.  677,  that  where,  at  a  second  trial  of  two 
nijMw  Ml  defendants  for  crime,  a  witness  for  one  of  the 
pmmm*  thai  defendants,  who  had  formerly  been  tried  alone, 
is  dead,  his  former  evidence  is  competent  at  the  second  trial 
in  behalf  of  such  defendant,  although  his  co-defendant,  tfien 
on  trial,  objects  to  the  same.  See  State  v.  Dodson,  10  S.  C 
453. 
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FALSE  IMPRISONMBNT. 

In  Van  v.  Pacific  Coast  Co.,  120  Fed.  699,  the  United 
States  Circuit  Q>urt  (D.  Washington,  N.  D.)  holds  that  it 
is  not  unlawful  for  a  police  officer  to  arrest  and 
detain  a  person  at  the  request  of  one  on  whom 
the  officer  has  a  right  to  rely,  and  while  the 
person  arrested  was  in  the  commission  of  an  act  supposed 
to  be  criminal,  although  it  was  technically  not  so,  and  such 
an  arrest  will  not  support  an  action  for  false  imprisonment 
against  the  person  causing  it.  "Any  innocent  person  is 
liable  to  be  subjected  to  detention  while  circumstances  of 
an  apparently  criminating  character  are  being  investigated." 
Sec  in  connection  herewith,  Filer  v.  Smith,  96  Mich.  351. 


PORBIGN  CORPORATION. 

The  United  States  Circuit  Court  of  Appeals  (Eighth 
Circuit)  holds  in  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 
I  te  893»  that  the  prohibition  by  a  state  of  the  main- 
tenance of  actions  in  its  courts  by  a  foreign  cor- 
poration does  not  prohibit  or  limit  the  right  of 
that  corporation  to  maintain  such  actions  in  the  national 
courts,  nor  does  it  forbid  the  corporation  from  defending 
actions  in  the  state  courts.  "The  jurisdiction  of  the  federal 
courts  was  not  conferred,  and  it  "cannot  be  withdrawn  or 
limited  by  the  legislation  of  the  states.  It  was  granted  by 
the  people  through  the  Constitution  and  the  acts  of  Congress, 
and  an  amendment  of  the  Constitution,  or  an  act  of  Con- 
gress, is  requisite  to  destroy  or  diminish  it."  See  National 
Surety  Co.  v.  State  Bank  of  Humboldt,  120  Fed.  593. 


HUSBAND  AND  WIFE. 

An  attorney  who  has  rendered  services  to  a  wife  seeking 
a  separation  and  support  from  her  husband  may,  on  the 
death  of  the  husband,  maintain  an  action  against 
r'»  the  executors  to  recover  on  the  ground  that  the 
services  were  a  "necessary"  to  the  wife:  New 
York  Supreme  Court  (Special  Term,  Jefferson  County)  in 
Kellogg  v.  Stoddard,  81  N.  Y.  Supp.  271.  See  Naumer  v. 
Gray,  51  N.  Y.  Supp.  222. 
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INJUNCTION. 

Where  a  labor  organization  maliciously  induced  persons 

contrjacting  with  the  plaintiff  to  violate  their  contracts, 

tater        suid  threatened  to  continue  to  do  the  same  in  the 

UflioM,       future,  and  caused  a  strike  of  all  plaintiff's 

^**^       workmen  engaged  on  two  different  pieces  of 

work  which  plaintiff  had  contracted  to  do,  merely  because 

the  plaintiff  refused  to  recognize  the  walking  delegate  of  the 

union  or  to  recognize  ''the  union  in  any  way/'  the  plaintiff 

was  entitled  to  an  injunction  to  restrain  tiie  continuance  of 

such  acts :  New  York  Supreme  Court  ( Appdlate  Division, 

First  Department)  in  Beattie  v.  Calhman,  8i  N.  Y.  Supp. 

413.     Compare  National  Protective  Association  v.  CffM- 

ming,  170N.  Y.  315. 


INNKBBPBRS. 

The  New  York  Supreme  Court  (Aj^Uate  Term)  hoMs 
in  Hoffman  v.  Roessle,  81  N.  Y.  Supp.  291,  that  where  a 
Ctf«  hotel  proprietor,  who  was  liable  only  as  a  gra- 
tuitous bailee  for  the  care  of  plaintiff's  baggage, 
during  plaintiff's  absence,  delivered  the  plain- 
tiff's valise  to  a  person  presenting  a  forged  order  therefor, 
which  person  was  known  to  the  deik  in  the  hotd  office 
and  had  dined  with  the  plaintiff  on  a  number  of  occasaonis, 
and  had  been  frequently  seen  with  him  about  the  hotel,  sadi 
proprietor  was  not  guilty  of  such  gross  negligence  as  ren- 
dered him  liable  for  the  loss  of  the  baggage,  though  he  had 
not  seen  the  plaintiff's  signature,  and  did  not  obtain  it  from 
the  register.  One  judge  dissents.  Compare  Hays  v.  Tmm^r, 
23  Iowa,  214. 


INSURANCB. 

The  United  States  Circuit  Court  (E.  D.,  Pennsylvania) 
holds  in  Black  v.  Supreme  Council  American  Legion  of 

BMiOt  Honor,  120  Fed.  580,  that  where  a  fraternal 
AMtrMiiai  benefit  association  or  order  is  incorporated,  and 
empowered  to  make  insurance  contracts  with  its  membera, 
such  contracts  are  made  by  it  as  a  legal  entity;  and  in  an 
action  for  breach  of  such  a  contract  tfie  internal  affaira  of 
the  corporation  and  the  equities  of  its  members  inter  sese 
are  matters  which  are  immaterial  and  which  cannot  affect 
its  liability. 
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INTOXICATING  LIQUOIL 

In  Untied  States  v.  Lackey,  120  Fed.  577,  it  appeared 
that  a  licensed  liquor  dealer  received  orders  from  customers 

nM»«f  living  in  a  place  where  he  was  not  authorized 
^"•^  to  sell.  He  filled  such  orders  by  separating  the 
liquor  from  the  stock  in  his  place  of  business,  and  delivering 
the  packages,  marked  with  the  customers'  names,  to  a  private 
carrier,  to  be  carried  to  the  customers,  and  to  be  delivered  at 
their  place  of  residence,  on  payment  of  the  price.  Under 
these  facts  the  United  States  District  Court  (W.  D.,  Vir- 
ginia) holds  that  the  sales  were  completed  in  the  seller's 
place  of  business,  where  he  was  licensed  to  sell,  and  hence 
the  carrier  was  not  liable  for  retailing  liquor  without  a 
license.  "An  order  for  goods  to  be  shipped  'collect  on 
delivery'  makes  payment  a  condition  precedent  or  concur- 
rent with  the  delivery  to  the  purchaser,  but  it  does  not  neces- 
sarily make  payment  a  condition  precedent  to  the  transfer 
of  title."    See  21  Am.  and  Eng.  Ency.  (ist  Ed.),  511-512. 

UCBNSBB. 

Lytle  V.  James  (Mo.),  73  S.  W.  287,  decides  that  one 
having  a  right  as  licensee  by  contract  to  remove  ore  from 
land  for  a  certain  time,  revocable  only  for  fail- 
ure to  comply  with  certain  rules  and  regulations, 
having  no  remedy  at  law  against  a  trespasser, 
may  have  an  injunction  against  him.  Compare  Rochester 
V.  Gate  City  Mining  Co,,  86  Mo.  App.  447,  and  Arnold  v. 
Bennett,  92  Mo.  App.  156.  This  latter  case  held  that  in 
such  case  the  plaintiff  has  no  right  to  bring  trespass. 


KBGUGBNCB. 

In  Hi4set  V.  /.  /.  Case  Threshing  Mach.  Co,,  120  Fed. 
865,  the  United  States  Circuit  Court  of  Appeals  (Eighth 
Ltabutty  •!     Circuit)  makes  an  excellent  review  of  the  law 
VMiOT.ccc.,    bearing  upon  the  question  of  the  liability  of  a 
p  ftkM       manufacturer,  vendor  or  contractor  for  injuries 
to  a  third  person,  and  it  is  held  that  the  general 
rule  is  that  such  manufacturer,  etc.,  is  not  liable  to  third 
parties  who  have  no  contractual  relations  with  him  for 
negligence  in  the  construction,  manufacture  or  sale  of  the 
articles  he  handles.     But  as  an  exception  to  this  rule  the 
court  holds  that  a  manufacturer  or  vendor,  who,  without 
giving  notice  of  its  character  or  qualitic^,  supplies  or  de- 
livers to  another  a  machine  or  article,  which,  at  the  time  of 
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NBGUGBNCB  (ContiiiQed). 

delivery,  he  knows  to  be  imminently  dangerous  to  the  life 
or  limbs  of  any  one  who  may  use  it  for  the  purpose  for 
which  it  is  intended,  is  liable  to  any  one  who  sustains  injury 
frmn  its  dangerous  condition,  whether  he  has  any  oonlrac- 
tual  relations  with  him  or  not.  .  The  case  contains  a  vahiabk 
collection  of  authorities.  See  Winterbottom  v.  fVrighi,  10 
M.  &  W.  109. 

NONsorr. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Bangs  v. 
Sullivan,  73  S.  W.  74,  that  tiie  fact  that  one  of  the  maSben 

aMtiBBiii     ^^  ^  reorganization  committee  refused  to  join 
um         with  the  rest  in  taking  a  nonsuit  could  not  de* 

riBMniii  prive  the  committee  of  their  rij^t  to  take  it, 
where  the  agreement  between  the  stockhoklers  and  the  com- 
mittee expressly  provided  that  the  power  conferred  on  the 
committee,  which  included  authority  to  institute,  prosecute, 
compromise  and  dismiss  suits,  might  at  any  time  be  exer- 
cised by  a  majority  of  its  mend)ers. 


PARTiBa 

To  a  suit  by  a  taxpayer  against  a  city  to  enjoin  it  from 
creating  a  debt  beyond  the  constitutional  limit,  by  carrying 

9mH  u  out  a  ccmtract  made  with  a  person  or  ccwpora- 
BaHa  Tas  tion,  such  pcTsou  Or  corporation  b  not  an  indis- 
pensaUe  party  defendant :  United  States  Circuit  Court  (S. 
D.,  Iowa)  in  City  Water  Supply  Co.  v.  City  of  Oiiumwa, 
120  Fed.  309.  As  to  cases  cited  in  opposition  to  this  hold- 
ing, among  others  the  case  of  Minnesota  v.  Northern  Securi- 
ties Co.,  184  U.  S.  199,  the  court  says:  ""They  are  not  in 
point  for  the  reason  that  those  were  cases  wherein  c'Oirtiarts 
and  relations  between  the  named  def^dants  were  the  princi- 
pal thing  sought  to  be  canceled  or  controlled  by  decree.  In 
the  case  at  bar  the  principal  thing  to  be  corrected  and  en- 
joined by  decree  is  the  creation  of  the  allq;ed  invalid  inddit- 
edness." 


PARTNBRSHIP. 

With  two  judges  dissenting  the  New  York 

Court   (Appellate  Division,  First  Department)    holds  m 

piiiNUw.     Smith  V.  Proskey,  81  N.  Y.  Supp.  424,  tM 

^•■^       where  an  agreement  between  parthers  provided 

for  the  dissolution  of  the  partnership,  appointed  one  of  the 
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PARTNERSHIP  (Qcmtiiined). 

partners  liquidator,  and  provided  that  all  assets  of  the  firm 
should  "vest"  in  the  liquidating  partner,  the  agreement  did 
not  give  the  liquidator  absolute  title,  and  hence  on  his  death 
they  did  not  descend  to  his  administratrix.  See  Gilmare  v. 
Ham,  142  N.  Y.  i. 

By  the  terms  of  a  dissolution  contract,  B.,  a  member  of 
a  mercantile  firm,  was  to  continue  the  business,  collect  out- 
standing indebtedness,  and  assume  and  pay  all 
indebtedness  owing  by  it  Prior  to  the  dissolu- 
tion, the  firm  sold  certain  logs  to  a  lumber  com- 
pany warranting  title  thereto.  Subsequent  to  the  dissolu- 
tion, on  failure  of  title  to  part  of  the  logs,  the  lumber  com- 
pany recovered  judgment  on  account  thereof  against  the 
members  of  the  firm.  No  claim  was  made  by  the  company 
at  the  time  the  firm  dissolved.  The  Supreme  Court  of  Wis- 
consin holds  in  Dorwin  v.  LaugMin,  94  N.  W.  641,  that 
this  was  not  one  of  the  liabilities  assumed  by  B. 


PBRSONAL  INJURIES. 

In  an  action  for  injuries  the  trial  court  has  no  authority 

to  compel  the  plaintiff  to  submit  to  an  examination  by  phy- 
riiiMhiij  sicians  to  be  appointed  by  the  court :  0>urt  of 
W""'"''^'—    Civil  Appeals  of  Texas  in  Austin  &  N.  W.  R. 

Co.  V.  Cluck,  73  S.  W.  569.    See  Railway  Co.  v.  Batsford, 

141  U.  S.  253. 


PENAL  STATUTE. 

A  penal  act  of  Congress  cannot  be  sustained,  as  an  exer- 
cise of  the  power  given  by  a  constitutional  provision  to 
ciMiiBiiiiiM  ^^^^  appropriate  legislation  for  its  enforcement, 
where  the  act  is  broader  in  its  terms  than  the 
constitutional  provision,  and  the  language  used  covers 
wrongful  acts  without  as  well  as  within  the  same.  In  such 
case  tiie  courts  cannot  limit  the^  act  by  construction,  and 
bring  it  within  the  constitutional  grant  of  power:  United 
States  Circuit  Court  of  Appeals  (Sixth  Circuit)  in  Karem 
v.  United  States,  121  Fed.  250.  The  case  deak  with  the 
permissibility  of  Congressional  legislation  to  secure  to 
negroes  the  right  of  suffrage  and  contains  a  very  good 
review  of  the  subject.    See  U.  S.  v.  Reese,  92  U.  S.  214. 
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PLBADING. 

In  Thompson  v.  New  South  Coal  Co.,  34  Southern,  31. 
the  Supreme  Court  of  Alabama  holds  that  when  a  contract 
Oral  Lni  for  the  sale  of  land  is  shown  by  the  bill  for  a 
ciotffwia  specific  performance  to  be  obnoxious  to  the  stat- 
ute of  frauds,  the  more  appropriate  mode  of  taking  advan- 
tage of  this  is  by  demurrer.  See  Boiling  v.  Munchus,  65 
Ala.  558.  In  such  case  a  cheque  given  for  part  of  the 
price  and  containing  the  words,  "part  payment  on  coal 
lands,"  is,  it  is  held,  not  a  sufficient  memorandum,  since  the 
description  of  the  land  is  not  adequate.  Compare  Nelson 
V.  Shelly  Mfg.  &  Imp.  Co.,  96  AlaT  515. 


PO68BSSIOM. 

In  Reed  v.  Hackney,  54  Atl.  229,  the  Supreme  Court  of 
New  Jersey,  adopting  the  rule  that  when  a  widow  after  the 
D0WW  death  of  her  husband  remains  in  possession  of 
■■^*'***  lands  of  which  he  died  seised,  or  to  which  she 
has  not  rdeased  her  right  of  dower,  it  is  in  law  presumed 
to  be  her  possession,  in  right  of  her  dower  until  dower  is 
assigned,  holds  that  if  the  husband  in  his  lifetime  has  coih 
veyed  the  land  by  a  deed,  in  which  his  wife  did  not  join, 
and  she,  after  the  first  husband's  death,  marries  the  grantee, 
who  lives  with  her  upon  the  premises,  the  possession  is  the 
possession  of  the  wife  until  her  dower  is  assigned,  and  not 
the  possession  of  the  husband. 


PROXIMATE  CAUSE. 

The  Supreme  Court  of  Iowa  holds  in  Glanif  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  93  N.  W.  575,  that  negligence  of  a 
railroad  company  in  starting  fire  on  the  {dais- 
ita  tiff's  premises  would  be  the  proximate  cause  of 
pj^  "■•  injury  to  his  health  by  overexertion  in  putting  it 
out.  The  general  principle  is  adopted  that  ''one 
who,  acting  with  reasonable  prudence,  voluntarily  txposts 
himself  to  danger  for  the  purpose  of  protecting  his  property* 
may  recover  for  the  consequent  injuries  he  receives  from  the 
person  whose  wrcmg  caused  the  injury  to  himself,  and  the 
danger  to  the  property  he  sought  to  protect." 
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PUBLIC  OFFICER. 

The  Supreme  Court  of  Missouri  holds  in  State  ex  rel. 
Crow  V.  City  of  St.  Louis,  73  S.  W.  623,  that  where  a  police- 
man, pursuant  to  orders,  and  in  discharge  of 
:  ter  his  duty  to  prevent  and  remove  nuisances  in  the 
streets,  shoots  at  a  mad  steer  in  the  street,  but, 
though  using  due  care,  hits  a  child,  for  which  judgment  is 
recovered  against  him,  the  city  may  reimburse  him,  in  the 
absence  of  provisions  to  the  contrary.  Compare  Cullen  v. 
Carthage,  103  Ind.  196. 


RAILROADS. 

The  United  States  Circuit  Court  of  Appeals  (Seventh 
Circuit)  holds  in  Donovan  et  al.  v.  Pennsylvania  Co.,  120 
itrtiM  ^^*  ^'5»  ^^^  ^  railroad  company  is  under  no 
um  iy  duty  as  a  common  carrier  to  permit  hackmen  to 
"■'*■"■  enter  its  stations  for  the  purpose  of  soliciting 
business  from  its  passengers,  and  therefore  its  granting  of 
such  right  to  one  person  or  concern  does  not  entitle  otibers 
to  equal  privileges  on  the  same  terms,  and  the  railroad  com- 
pany has  such  a  property  right  to  a  free  and  unobstructed 
entrance  to  its  stations  for  its  passengers  and  employes, 
that  it  is  entitled  to  protection  in  such  right  by  an  injunction 
to  restrain  hackmen  from  continuously  congregating  upon 
the  sidewalk  around  the  doors  of  a  station  for  the  purpose  of 
soliciting  business,  in  such  numbers  as  to  interfere  with 
ingress  and  egress;  but  such  an  injunction  should  go  no 
further  than  is  necessary  to  protect  complainant's  private 
right  of  property,  leaving  any  obstruction  to  the  use  of  the 
street  or  walk  by  the  public  generally  to  be  dealt  with  by  the 
municipality.  See  and  compare  Barker  v.  Midland  Ry.  Co., 
18  C.  B.  46;  Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35. 

The  Supreme  Court  of  Pennsylvania  holds  in  Pennsyl- 
vania R.  Co.  V.  Pennsylvania,  etc.,  Co.,.  54  Atl.  785,  that 

piadftt  0f  where  a  railroad  company  deposits  with  a  trus- 
^••*  tee,  under  a  written  agreement,  stock  of  another 
railroad  company,  reserving  to  itself  all  the  rights,  powers 
and  privileges  appertaining  to  the  ownership  of  the  stock, 
including  the  right  to  vote  it,  the  railroad  company  can  exact 
from  the  trustee  a  proxy  in  order  to  vote  the  stock  for  a 
merger  of  the  railroad  company,  whose  stock  is  deposited 
with  another  company,  as  authorized  by  law,  though  the 
trustee  will  be  compelled  to  receive  back,  instead  of  stock 
in  the  original  company,  stock  in  the  consolidated  company. 
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EAIULOAD  RATBS. 

The  Supreme  Court  of  the  United  States  holds  in  Pnmt 

V.  Siarr,  23  S.  C  R.  398,  that  a  suit  agauist  the  Hfbnsia 

3^         board  of  transportation  for  the  purpose  of  frt- 

Hjiiiif      venting  the  enforcement  of  the  Ndiraska  ad 

^^■^         fixing  maximinn  raikoad  rates,  on  the  ground 

of  the  invalidity  of  such  statute  under  the  Constitution  and 

laws  of  the  United  States,  is  not  a  suit  against  the  stale 

within  the  meaning  of  the  Eleventh  Amendment  to  the 

Federal  Constitution.    Compare  Fiiis  v.  McGhee,  172  U. 

S.  516. 


REMOVAL  OF  CAUSBS. 

In  Hoye  v.  Great  Northern  Ry.  Co.,  120  Fed-  712,  the 
United  States  Circuit  Court  (D.  Montana)  holds  that 
when,  by  agreement  between  railroad  companies 
owning  connecting  lines,  cars  are  transfe^ 
from  one  road  to  &e  other,  both  companies  owe 
the  duty  to  employes  of  the  receiving  com- 
pany to  exercise  reasonable  care  to  see  that  such  cars  are  in 
proper  repair;  and  where  such  an  employe  is  injured  b^ 
reason  of  a  defect  which  existed  when  a  car  was  so  trans- 
ferred, he  may  join  both  companies  as  defendants  in  an 
action  for  the  injury.  Further  an  action  to  recover  for  a 
personal  injury  aUq|ed  to  have  resulted  from  the  concnrria([ 
negligence  of  two  defendants,  each  of  whom  owed  a  separate 
duty  of  care  to  the  plaintiff,  isliot  removable  by  one  defend- 
ant, who  is  a  non-resident  of  the  state,  on  the  ground  that 
it  involves  a  separable  controversy.  See  in  this  oonnectioo 
notes  to  Rabbins  v.  Ellenbogen,  18  C.  C  A.  86;  Mecke  v. 
Valleytown  Mineral  Co.,  35  C.  C.  A.  155. 


RBSXJI«TIN6  TRUSTS. 

Generally,  where  the  purchase  money  of  land  is  paid  bjr 
one  person,  and  the  conveyance  is  taken  in  the  name  of 
iHiMiiMiBii  another,  the  party  taking  the  title  is  pfesmaed  to 
■^'"  '■"  hold  the  estate  in  trust  for  him  who  pays  the 
purchase  price.  But  where  the  conveyance  runs  to  ooe  for 
whom  the  purchaser  is  under  a  legal  or  .moral  obligation  \s> 
provide,  the  presumption  arises  that  the  conveyance  was 
intended  as  an  advancement  to  the  nominal  purdiaaer:  Su- 
preme Court  of  Nebraska  in  BcdUy  v.  Dobbins,  93  N.  W. 
687. 
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ROBBERY. 

Where  a  purse,  secured  by  a  steel  chain  wrapped  around 

the  owner's  finger,  is  suddeidy  snatched  by  one  intending  to 

steal  the  same,  and  the  force  used  is  sufficient 

btMmm  ^^  break  the  chain  and  injure  the  owner's  finger, 
thd  offence  is  robbery,  and  not  larceny  from  the  person: 
Supreme  Court  of  Georgia  in  Smith  v.  State,  43  S.  E.  736. 
CoiTq>are  Rex  v.  Mason,  i  Leach  C.  C  418. 


SPBCIFIC  PBRPORMANCB. 

''The  early  equity  doctrine  that,  if  the  rig^t  to  specific 
performance  of  a  contract  exists  at  all,  it  must  be  mutual, 

WMft  •!  was  based  largely  upon  notions  of  expediency, 
*»"'«"""*y  rather  than  upon  any  principle  of  abstract  jus- 
tice, and  has  been  materially  modified.  The  doctrine  of  this 
court  is  that,  if  a  contract  for  the  conveyance  of  real  estate 
is  supported  by  a  valid  consideration,  and  there  is  no  other 
good  reason  why  it  should  not  be  specifically  enforced,  ex- 
cept the  want  of  mutuality  of  the  remedy,  it  will  be  so  en- 
forced" :  Supreme  Court  of  Minnesota  in  Lamprey  v.  St 
Paul  &  C.  Ry.  Co.,  94  N.  W.  555.  Compare  Austin  v. 
fVacks,  30  Minn.  335. 


STATtFTE  OP  FRAUDS. 

The  Court  of  Appeals  of  Kentucky  holds  in  Bethel  v.  A. 
Booth  &  Co.,  72  S.  W.  803,  that  though  a  contract  to  give 
Mmpmd  employment  for  ten  years  is  void  under  the 
cmtirmtt  statute  of  frauds,  so  that  action  will  not  lie  for 
its  breach,  notwithstanding  the  employe  has  performed  part 
of  it,  yet,  in  consideration  thereof,  the  employe  having  sold 
the  employer  a  business  for  less  than  its  value,  he  may  on 
an  implied  promise,  recover  the  difference  between  the 
amount  paid  for  and  the  value  of  the  business.  See  Mon- 
iague  v.  Gamett,  3  Bush,  298. 


STOCKBROKERS. 

In  Tuell  V.  Paine,  81  N.  Y.  Supp.  956,  the  New  York 
Supreme  Court  (Special  Term,  New  York  City)  holds  that 
s^M  M  where  a  stockbroker,  being  ordered  to  buy  cer- 
n^m^  tain  stocks,  buys  them  on  a  margin,  he  cannot 
sell  out  the  stocks  when  the  margin  is  exhausted,  unless 
the  customer  waives  tender  of  them,  demand  of  payment 
of  balances  due,  and  notice  of  the  broker's  intent  to  sell. 
See  Stenton  v.  Jerome,  54  N.  Y.  480. 
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STRJIBT  RAILROADS. 

Where  at  the  time  of  a  collision  between  a  street  car  and 

a  vdiicle  the  motorman  was  running  the  car  at  a  rate  of 

ntiiiatii     SP^^  prohibited  by  a  city  ordinance,  the  (fc- 

f  endant  was  guilty  of  negligence  per  se:  Meyers 

V.  5"/.  Louis  Transit  Co.  (Mo.),  73  S.  W.  379. 


TAXATION. 

In  Blackstone  v.  Miller,  23  S.  C.  R.  277,  the  Suprane 
Court  of  the  United  States,  holds  that  a  state  may  tax  tbe 
STrmhB  transfer,  under  the  will  of  a  non-resident,  of 
i*«  debts  due  the  decedent  by  its  citizens.  It  makes 
no  difference  that  the  whole  estate  is  taxable  in  the  state 
where  the  owner  has  died.  The  case  is  distinguished  frooi 
the  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300,  b^ 
cause :  "The  taxation  in  that  case  was  on  the  interest  oq 
bonds  held  out  of  the  state.  Bonds  and  negotiable  instru- 
ments are  more  than  merely  evidences  of  debt.  The  6Ai 
is  inseparable  from  the  paper  which  declares  and  constitatcs 
it,  by  a  tradition  which  comes  down  from  more  arcfaak 
conditions.  .  .  .  Therefore,  considering  only  the  place 
of  the  property,  it  was  held  that  bonds  held  out  of  the  state 
could  not  be  reached.  The  decision  has  been  cut  down  to  its 
precise  point  by  later  cases."  ^  In  the  case  in  hand  the  ''prop- 
erty" consisted  of  a  debt  due  to  the  deceased  by  a  firm,  and 
of  a  certain  sum  held  on  a  deposit  account  by  a  New  Yocli 
trust  company.  Mr.  Justice  White  dissents  from  the  <fe- 
cision  rendered. 

The  Supreme  Court  of  the  United  States  holds  in  Louis^ 
ville  &  Jeffersonville  Ferry  Co.  v.  Commonwealth  of  Ken 
DtprivirtiM  •!  tucky,  23  S.  C.  R.  463,  that  a  Kentucky  corpora^ 

Fripcrtx  tJon  operating  a  ferry  across  the  Ohio  River  t 
deprived  of  its  property  without  due  process  of  law  by  tbi 
action  of  that  state  in  including,  for  purposes  of  taxation,  ii 
the  valuation  of  the  franchise  derived  by  the  corporation 
from  Kentucky,  the  value  of  an  Indiana  franchise  for  \ 
ferry  from  the  Indiana  to  the  Kentucky  shore,  which  sod 
corporation  had  acquired.    Two  justices  dissent. 

In  Swarts  v.  Hammer,  120  Fed.  256,  the  United  Stat^ 

Circuit  Court  of  Appeals  (Eighth  Circuit)  holds  that  prcji 

Buknipt's     erty  of  a  bankrupt  in  the  hands  of  the  trastef 

pt^opartj      i^  bankruptcy  is  subject  to  taxation.    "Exemjl 

tion  from  taxaticm  is  never  presumed.    The  legislative  i^ 
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tent  to  exempt  property  from  taxation  must  be  clearly  and 
explicitly  expressed.  Whether  Congress  could  rightfully 
exempt  from  state  taxation  the  property  of  a  bankrupt  in  the 
hands  of  a  trustee  in  bankruptcy,  and  otherwise  subject  to 
taxation,  we  need  not  inquire.  It  has  not  attempted  to  do 
so  and  it  is  highly  probable  it  never  will.  .  .  .  It  is  a 
grave  mistake  to  suppose  that  property  in  the  possession 
and  custody  of  an  ofBcer  of  the  federal  court  by  that  single 
act  enjoys  immunity  from  taxation." 

The  Court  of  Appeals  of  Maryland  holds  in  BalHmare 
Shipbuilding  &  Dry  Dock  Co.  v.  Baltimore,  54  Atl.  623, 
ctenffMMi  that  where  property  belonging  to  the  United 
AtMdM  States  was  conveyed  to  A.  for  the  purpose  of 
constructing  a  dry  dock  thereon  to  be  subject  to  the  use  of 
the  United  States  without  charge,  the  grantee  was  not  en- 
titled to  exemption  from  state  taxation  on  its  interest  in  the 
land  and  improvements  thereon,  on  the  ground  that  the 
grantee  was  an  agency  of  the  Government.  See  Tham^ 
son  V.  Union  Pac.  R.  Co.,  9  Wall.  579. 


TICKETS. 

In  Norman  v.  Southern  Ry.  Co.,  44  S.  E.  85,  the  Supreme 

Court  of  South  Carolina  holds  that  where  a  passenger  pa]rs 

UflrttatiMM     full  fare  for  a  general  ticket,  he  is  not  bound  by 

''**^*~  limitations  printed  thereon,  where  his  attention 
has  not  been  called  to  them,  and  the  posting  of  notices  in 
the  waiting  rooms  and  ticket  offices  is  not  sufficient  to  charge 
him  with  notice  thereof.  "While  there  may  be  some  uncer- 
tainty, and  even  conflict,  in  the  authorities,  we  are  of  the 
opinion  that  the  correct  rule  is  that  a  person  who  purchases 
a  general  ticket,  and  pays  the  usual  price  therefor,  is  enti- 
tled to  one  passage,  unlimited  as  to  time,  upon  any  train 
which,  under  the  proper  and  usual  schedule  of  the  road, 
stops  at  the  point  of  the  passenger's  destination.  If  a  ticket, 
limited  or  conditional,  is  sold  to  a  passenger,  it  can  only  be 
done  upon  an  express  agreement  with  him,  either  oral  or  in 
writing,  and  either  based  upon  a  consideration  or  with  the 
alternative  presented  to  the  passenger  of  a  full  and  unlim- 
ited ticket" :  Louisville  &  N.  R.  Co.  v.  Turner,  47  S.  W. 
223  (Tenn.). 
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T&USTBBS. 

The  New  York  Supreme  G>urt  (Appellate  Division,  FirsI 
Department)  holds  In  re  Maitlmd,  8i  N.  Y.  Supp.  19,  dnt 

hmftnpu  a  trustee's  account  being  surcharged  wMi  the 
iBiMiaHiii  amount  of  his  investment  in  a  nior^;age,  as 
being  an  improper  investment,  he  should,  on  making  the 
trust  fund  good,  be  permitted  to  transfer  to  himself  pef3on- 
ally  all  rights  and  rights  of  action  in  respect  thereto. 


TRUSTS. 

The  New  York  Supreme  Court  (Appellate  Division,  First 
Department)  holds  In  re  Opening  of  One  Hundred  and 
Ammmmj  Tenth  Street,  81  N.  Y.  Supp.  32,  that  where  a 
•f  TtaittM  y^iii  provides  that  the  trustees  thereunder  shall 
hold  the  property,  and  pay  the  income  to  the  testator's 
widow  for  life,  and  on  her  death  divide  the  estate  into  equal 
parts,  and  hold  the  same  for  the  benefit  of  the  children,  on 
the  death  of  the  widow  a  new  and  different  trust  estate 
comes  into  existence,  and  though  the  trustees  in  one  dause 
of  the  will  were  given  a  general  power  to  lease  the  property, 
yet  they  had  no  authority  to  make  a  lease  of  the  pfopeily 
for  a  term  longer  than  the  first  trust,  where  some  of  the 
children's  shares  were  to  be  paid  upon  her  deati^  The 
court  further  holds  that  the  lease  is  valid  so  long  as  tint 
widow  lives. 

The  interesting  question  of  what  are  the  coustilucut  de- 
ments of  a  constructive  trust  is  involved  in  the  case  of  Trice 
ctMtiMUM  V.  Comstock,  121  Fed.  620,  decided  by  tht 
■"^"•^  United  States  Circuit  Omrt  of  Appeals  (^glith 
Circuit).  It  is  held  that  wherever  one  person  is  plaoed  in 
such  a  relation  to  another  by  the  act  or  consent  of  that 
other,  or  by  the  act  of  a  third  person,  or  of  the  law,  that  he 
becomes  interested  for  him,  or  interested  with  him,  in  any 
subject  of  property  or  business,  he  is  in  such  fiduciary  rda- 
tion  with  him  that  he  is  prohibited  from  acquiring*  rights 
in  that  subject  antagonistic  to  the  person  with  whose  inter* 
ests  he  has  become  associated.  A  violation  of  this  inhibitioa 
and  the  acquisition  by  one  of  the  parties  by  means  of  interest 
or  information  acquired  through  the  fiduciary  relation  of 
any  property  or  interest,  which  prevents  or  hinders  his  cor- 
relate in  accomplishing  the  object  of  the  agency,  charges 
the  property  thus  acquired  with  a  constructive  trust  f  q^  ^ 
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benefit  of  the  latter,  which  may  be  enforced  or  renounced 
by  him,  at  his  opticm.  Neither  a  legal  nor  equitable  interest 
by  either  party,  during  the  relation,  in  the  property  subse- 
quently acquired,  nor  authority  in  either  to  buy  or  sell  it, 
nor  damage  to  the  party  betrayed,  nor  the  existence  of  the 
fiduciary  relation  at  the  time  the  confidence  is  abused,  is 
indispensable  to  the  existence  and  enforcement  of  die  trust. 
The  existence  of  the  relation,  and  a  subsequent  abuse  of  the 
confidence  bestowed  under  it  for  the  purpose  of  acquiring 
the  property,  are  alone  sufficient  to  authorize  the  enforce- 
ment of  the  trust.    See  Eaif  v.  Irvime,  io8  Mo.  378. 


WATBR  COURSES. 

Where  a  stream  which  forms  the  boundary  between  two 
landowners  frequently  overflows  and  inundates  portions  of 
^^^^^^^,  ^^^  the  land  on  both  sides,  but  more  easily  overflows 
the  land  of  one  of  them,  equity  will  enjoin  the 
latter  from  filling  in  the  low  places  on  his  land,  and  con- 
structing a  levee  along  the  stream  on  his  side,  so  as  to  cause 
the  stream  unnaturally  to  overflow  the  lands  of  the  other: 
Court  of  Civil  Appeals  of  Texas  in  Sulliuan  v.  Dooley,  73 
S.  W.  82.  The  case  contains  a  good  discussion  of  the  au- 
thorities. See  in  this  connection  O'Connell  v.  Railway,  13 
S.  E.  489. 

B.  was  the  owner  of  the  south  half  of  a  section  of  land 
between  which  and  the  river  there  was  originally  a  strip  of 
eight  acres,  forming  the  fractional  north  half, 
which  had  not  been  patented.  The  river  changed 
its  bed  until  it  had  washed  away  the  eight-acre 
strip,  and  flowed  through  B.'s  land,  when  it  b^;an  to  rebuild 
to  B.'s  land  all  that  it  hatd  washed  away  and  about  two  hun- 
dred acres  additional.  A.  then  received  a  patent  for  the 
fractional  north  half  of  the  section  as  described  by  the 
original  survey.  In  Widdecombe  v.  Chiles,  73  S.  W.  444, 
the  Supreme  Court  of  Missouri  Iiolds,  under  these  facts,  that 
the  accretion  being  to  B.'s  land,  A.  todc  no  title  by  his  patent 
See  Naylor  v.  Cox,  114  Mo.  232. 
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LlABILITT  FOE  IkJUBIBS  GaUSBD  BT  BLABTINO,  OE  BT  AOd- 

DSNTAL  Explosions  of  Dynamitb  oe  Ounfowdbe..  Whbk  Db- 
pbndbnt  upon  Nbouoengb.  TJsb  bt  Indbpbndbnt  Gomtkao- 
TOES. — Fiitaifmrns  A  Connett  Co.  r.  Braun  ei  ai..  Supreme  Court 
of  Illinois,  October  25, 1902.  Appeal  from  Appellate  Court  (94 
111.  App.  533),  affirming  a  judgment  for  plaintiflb. 

This  was  an  action  for  injuries  to  a  building  of  the  plaintiff, 
caused  by  the  use  of  dynamite  by  the  defendant  a  contnctor,  ia 
excavating  a  tunnel  for  the  city  of  Chicago.  The  tunnel  waa  is- 
tended  for  the  use  of  the  city  in  supplying  the  inhabitants  fhcreof 
with  water.  The  tunnel  passed  within  a  few  feet  of  tiie  oomer 
of  the  plaintifPs  building,  about  eighty  feet  beneath  the  surfaee 
of  the  ground.  The  evidence  showed  that  the  injuiy  was  caiifled 
by  the  concussion  of  the  earth,  upon  whidi  the  plamtilPa  build- 
ing stood,  and  of  the  air,  causing  it  to  shake  and  vibrmte,  and 

570 


NOTES.  571 

causing  its  walls  to  crack.  The  contract  between  the  city  and  the 
contractor  forbade  the  use  of  ezplosiyes  except  where  the  excava- 
tion was  in  rock,  but  the  evidence  showed  that  the  excavation  at 
the  time  of  the  explosions  in  question  was  not  in  rock,  but  in 
indurated  clay,  with  some  gravel  and  bowlders  embedded  in  it. 
It  was  also  shown  that  the  excavation  through  the  clay  and  gfavel 
might  have  been  effected  without  the  use  of  explosives,  though  it 
could  be  more  cheaply  done  with  the  aid  of  dynamite.  Thus  the 
defendants'  use  of  dynamite  at  the  time  of  the  explosion  in 
question  was  unnecessary  and  unlawful,  being  done  in  excess 
of  the  terms  of  the  contract  under  which  they  were  work- 
ing. It  can  hardly  be  doubted  that  had  the  court  allowed  the 
liability  of  the  defendant  to  be  decided  on  the  question  of  n^li- 
gence,  there  was  ample  proof  to  have  established  the  liability  on 
that  ground.  But  the  court  took  a  firm  stand,  refusing  to  allow 
it  to  be  decided  on  that  ground,  and  instructed  the  jury  in  sub- 
stance, that  one  who  makes  use  of  an  explosive  in  the  ground 
near  {he  property  of  another,  when  the  natural  and  probable, 
though  not  the  inevitable,  result  of  the  explosion  is  injuiy  to 
such  property  of  the  other,  is  liable  for  the  resulting  injury, 
however  high  a  degree  of  care  or  skill  may  have  been  exercised 
in  making  use  of  the  explosive.  This  ruling  was  aflBrmed  by  the 
Supreme  Court. 

The  ground  of  this  decision  is  that  the  work  of  excavating  the 
tunnel  underneath  the  buildings  of  a  populous  city  with  dyna- 
mite was  intrinsically  dangerous,  no  matter  how  carefully  and 
skillfully  the  explosions  were  conducted  and  ttiat  the  intrinsic 
danger  of  the  use  of  dynamite  being  a  matter  of  common  knowl- 
edge, the  courts  will  take  judicial  notice  of  it.  In  other  words, 
they  put  it  on  the  ground  of  a  nuisance  and  hold  the  perpetrator 
thereof  absolutely  liable  for  injuries  resulting  from  it. 

They  comment  on  the  distinctions  made  in  some  courts  in 
cases  where  injuries  have  resulted  from  the  use  of  explosives  in 
the  execution  of  public  works  and  of  works  authorized  by  law; 
where  there  has  been  no  physical  invasion  of  the  property  of  the 
plaintiff,  and  the  injury  has  occurred  merely  by  the  concussion 
of  the  earth  or  air.  They  say,  however,  there  are  no  such  dis- 
tinctions recognized  in  Illinois. 

The  principal  authorities  on  which  the  principal  case  is  de- 
cided are  Joliei  v.  Harwood,  86  HI.  110,  1877,  29  Am.  Bep.  17, 
and  Bradford  Glycerine  Co.  v.  Bt  Marys  Woolen  Mfg.  Co.,  60 
Ohio  St.  580,  1900.  In  the  former  case  it  appeared  that  it  was 
necessary,  in  the  construction  of  a  public  work,  that  blasting  of 
rocks  should  be  done  in  a  public  street  of  the  city.  The  con- 
tractor used  all  due  care,  skill  and  caution  in  performing  the 
work  of  blasting.  A  stone  was  thrown  by  the  blast  against  a 
building  of  the  plaintiff  and  injury  was  thereby  caused.  Judg- 
ment for  the  plaintiff.    The  latter  case  of  Bradford  Olycerine 
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Oo.  T.  8i.  Mafy$  Woolen  Mfg.  Co.  {tupra),  the  Court  in  Or 
principle  etae  cites  at  authority  lor  the  riew  that  lialulitjr  in 
inch  cases  is  not  restricted  to  an  actual  infasian  of  the  property, 
bnt  damages  for  injury  resulting  from  conciission  or  ribimtin 
cansed  by  an  ezplosiTe  (t.  $.,  conseqaential  injoiy),  may  be  re* 
coTcred.  In  this  case,  an  explosion  of  nitnhglyoerine,  atoied 
in  the  defendants  magaiin^  which  occurred  in  spite  of  the 
exercise  of  dne  care,  injured  the  plaintifTs  building,  aistsnt  more 
than  a  mile.  The  pliuntifi  was  allowed  to  recoTer.  In  taking 
these  two  cases  together  as  authority  for  the  principal  case,  the 
court  puts  the  keeping  of  dangerous  exploaiTes  ana  the  inten- 
tional explosions^  i.  o..  Hasting,  when  they  result  in  injury,  en 
the  same  basiB. 

One  other  Illinois  case  is  in  point: — Laflin  and  Band  Powder 
Company  t.  Teamoy,  131  HI.  322, 1890.  This  was  an  action  for 
damage  resulting  from  an  explosion  of  a  powder  magaaine  upon 
the  premises  of  the  defendant  Held,  that  the  keeping  of  the 
magazine  upon  defendants  own  premises,  so  situated  with  refer- 
ence to  the  dwelling  house  of  the  plaintiff  that  it  was  liaUe  to 
inflict  serious  injury  upon  her  pmon  or  her  property  in  case 
of  an  explosion,  was  a  prirate  nuisance.  Therofore  the  defenJl- 
ant  was  Bable  whether  tne  powder  was  carefully  kept  or  not 

Cases  of  injuries  resulting  from  explosions  of  oangeroos  snb- 


stances  may  be  dirided  into  two  classes:  first,  those  whidi  < 
through  negligence  of  the  user,  and  second,  those  whidi  < 
without  n^igence  of  the  user.  In  the  first  class,  the  right  of  the 
person  injured  to  recoTcr  is,  in  general,  absolute.  In  the  seoond 
dass,  the  decisions  are  not  uniform,  some  states  allowing  reoo?- 
ery  without  reference  to  negligence  and  others  allowing  certain 
causes  to  defeat  recoTery. 

The  following  causes  hare,  in  some  states,  prevented  rearvoy : 

1.  That  the  injury  occurred  in  the  lawful  execution  of  a  work 
authorized  by  law.  This  authorization  may  be  equiTuIent  to  a 
command,  as  where  a  munidpal  corporation  is  by  act  of  Icgia* 
Uture  required  to  lay  out  a  street  or  coustruct  a  sewer;  or  it  nay 
be  merely  a  pririlege,  as  where  a  railroad  is  authorised  to 
sfaruct  its  roadbed. 

2.  That  the  use  of  the  explodres  was  not,  under  all  tbt 
Foundings  and  circumstances  obrioudy  dangerous^  i.  «.,  not  a 


8.  That  the  injury  was  the  result  of  the  concussion  of  flie 
earth  or  air,  and  not  the  result  of  throwing  a  substance  onte  ttie 
penon  or  premises  of  the  plaintiff,  {.  o.,  not  a  physical  invnaiaB 
or  trespass. 

The  following  are  the  prindpal  decisions  on  these  pointa  ar- 
ranged hj  states: 

Ai^ABAifA,  Kinnojf  t.  Koopman  di  Oerdos,  116  Ala.  SIO,  18M, 
and  Budder  t.  Koopman  A  Qerdea.  116  Ala.  382,  1896.    Held, 
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that  storing  gnnpowder  or  dynamite  in  large  qnantities  near  the 
dwelling  houses  of  citizens  in  a  thickljr  settled  portion  of  a  town 
and  near  a  public  street,  is  not  a  nuisance  par  ae,  and  negligence 
must  be  shown.  But  storing  them  in  a  wooden  building  within 
the  limits  of  a  town,  in  a  thickly  settled  portion  of  it,  and  in 
proximity  to  many  buildings,  constitutes  a  nuisance,  renderinff 
the  owner  liable  for  injuries  from  an  explosion  without  proof  m 
negligence :  CMins  y.  Alabama  Great  StnUhem  Ry.  Co.,  104  Ala« 
390,  1893. 

Califobnia.  Coltan  t.  Onderdonk,  68  Cal.  166, 1886.  Held, 
that  where  the  owner  of  a  lot  situated  in  a  large  dtj  and  contigu- 
ous to  the  dwelling  house  of  another,  uses  gunpowder  to  blast 
out  rocks  on  his  loC  he  is  liable  for  damage  £>ne  to  the  house  of 
an  adjoining  owner,  whether  caused  by  rocks  thrown  against  the 
house  or  by  a  concussion  of  the  air. 

Jvdsan  v.  Oiant  Powder  Co.,  107  GaL  649,  1895.  Defendant 
was  engaged  in  the  manufacture  of  dynamite.  Held,  that  in 
the  ordinary  course  of  things  an  explosion  does  not  occur  in  such 
manufacture,  if  proper  care  is  used.  But  proof  of  the  explosion 
raises  prima  facie  a  presumption  of  negligence,  and  places  the 
burden  upon  defendant  to  overcome  it:  Munro  y.  P.  C.  D.  S  B. 
Co.,  84  Gal.  515, 1890. 

CoNKBCTicuT.  Norwolh  Oaslighi  Co.  t.  Borough  of  Norwalk, 
63  Gonn.  495, 1893.  Action  to  recover  damages  to  plaintiff's  gas 
pipes,  caused  by  blasting  on  the  part  of  the  def endimt  munidpal 
corporation,  in  the  construction  of  a  sewer  in  its  streets.  The 
construction  was  done  by  contractors  under  contract  with  tiie 
defendant.  It  was  held  that  the  defendants  liabilihr  was  de- 
pendent upon  the  negligent  performance  of  the  work,  since  a 
duty  was  imposed  upon  it  to  open  streets  and  lay  and  maintain 
sewers  therein.  The  liability  or  the  exemption  from  liability  of 
a  municipal  corporation  is  the  same  whether  tiie  particular  woric 
is  constructed  under  a  special  privilege  granted  at  the  request 
of  the  corporation,  or  in  the  performance  of  a  public  and  gOT- 
emmental  duty,  the  question  being  whether  or  not  there  was 
negligence  in  the  manner  of  performing  the  work.  The  adop- 
tion of  a  general  public  sewer  system,  etc.,  by  a  municipal  cor- 
poration are  considered  as  judicial  acts. 

Dblawarb.  MiUe  v.  Bailway  Co,,  1  Marv.  269, 1894.  Action 
ioT  damages  for  personal  injuries  to  plaintiff  while  traveling 
upon  the  public  highway,  caused  by  a  rock  hurled  against  him 
from  blasting  done  by  tibe  defendant  company.  The  defendant 
was  lawfully  engaged  in  blasting  Tor  the  purpose  of  improving 
ihe  road  under  the  authority  of  its  charter.  Held,  that  blasting 
on  a  public  highway  is  in  itself  dangerous  and  great  care  must 
be  used.  But  Ihe  defendant  is  not  Uable  unless  the  injury  was 
caused  by  its  n^ligenoe,  and  the  burden  is  upon  the  plaintiff  to 
prove  n^ligence. 
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Illinois.  Joliei  v.  Harwood,  86  111.  110, 1877  (supra) ;  FiU- 
simona  A  Cannell  Co.  v.  Braun  ei  al.,  66  N.  E.  Bep.  249,  1902 
(iupra) ;  Laflin  d  Band  Powder  Co.  v.  Teameff,  131  IlL  322, 
1890  (supra). 

Indiana.  Wright  ei  d.  v.  Compton,  53  IncL  337,  1876.  De- 
fendant was  held  liable,  without  r^^ard  to  negligence,  for  injuries 
to  plaintiff  caused  by  a  blast  of  gunpowder  in  defendant's  quarry 
by  which  fragments  were  thrown  against  jdaintiff  on  the  high- 
way. 

Massaohubbtts.  Dodge  t.  County  Commisaionsre  of  Bessx,  3 
Met  380,  1841.  Plaintiffs  were  owners  of  a  lot  and  house  situ- 
ated near  a  railroad,  whidi  railroad  was  near  a  ledge  of  rodL 
The  company,  by  the  necessary  operation  of  blastmg  said  ledge 
of  rock  for  the  purpose  of  grading  their  railroad,  neatly  dam- 
aged and  nearly  destroyed  me  petitioner's  house.  Br  statute  it 
was  provided  that,  ''every  railroad  corporation  shall  be  liable  to 
pay  all  damages,  that  diall  be  occasioned  by  laying  out,  and 
making  and  maintaining  their  road,  or  by  taking  any  land  ox 
materials,  etc.''  Held,  ttiat  under  this  statute  the  plaintiff  was 
entitled  to  have  damages  assessed;  but  that  an  action  of  tort 
would  not  lie  unless  damages  were  occasioned  by  carelessness  or 
negligence  in  executing  the  work.  An  authority  to  constmct  any 
public  work  carries  with  it  an  authority  to  use  the  appropriate 
means;  and,  if  due  precautions  are  taken  to  prevent  unnecessary 
damap,  blasting  is  a  justifiable  and  appropriate  means.  Neces- 
sary £mage  occasioned  thereby  to  a  dwelling  house  is  one  of  the 
natural  consequences  of  executing  the  work  and  within  the 
statute. 

Murphy  V.  Lowell,  128  Mass.y396,  1880.  Action  for  per- 
sonal injuries  occasioned  to  the  pluntiff  by  a  stone  wnidi 
was  thrown  against  her  from  a  blast  exploded  in  the  con- 
struction of  a  sewer  by  the  defendant  municipal  corporation. 
Held,  that  a  cily  having  the  legal  right  to  construct  sewers  in  its 
streets,  is  not  liable  in  tort  for  all  damages  that  may  be  caused 
by  the  blasting  of  rocks,  necessary  in  such  construction ;  but  only 
for  such  damages  as  are  occasioned  by  the  carelessness  or  unakill- 
fulness  of  its  agents  in  doing  the  work:  Brown  v.  P.  W.  A  B.  B. 
B.  Co,,  6  Gray  35,  1855;  Murphy  v.  Lowell,  124  Mass.  564, 
1876;  Howard  v.  Worcester,  153  Mass.  426, 1891;  Peons  v.  £af»- 
dolph,  132  Mass.  475,  1882;  Whiie  v.  Medford,  163  Mass.  164, 
1895. 

Nbw  Jbbsby.  McAndrews  v.  CoUerd,  42  N.  J.  L.  189,  1880. 
The  D.  L.  ft  W.  Bailroad  Company  having  legislative  authority 
to  construct  a  tunnel,  contracted  with  M.,  the  defendant  (plain- 
tiff in  error)  to  do  the  work.  Plaintiff's  houses  were  injured 
by  the  explosion  of  a  powder  magazine  constructed  by  defendant 
within  the  limits  of  Jersey  City,  and  1,200  feet  from  the  kouaesL 
Held,  that,  as  the  keeping  of  explosives  in  large  quantities  in  t&e 
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Ticinity  of  a  dwelling  house  is  a  nmsance  per  se,  being  oontraiy 
to  atatate,  the  defendant  is  liable,  thongh  no  n^ligenoe  in  exe- 
cuting the  work  is  proved  and  even  thongh  it  is  proved  that  the 
work  has  been  done  in  the  most  careful  manner.  That  the  prop- 
osition of  the  defendant  that,  inasmuch  as  the  ezploeive  materials 
were  necessary  to  the  work  and  the  work  was  done  pursuant  to 
legislative  authority,  in  such  legislative  authority  to  do  the 
work  was  included  the  authority  to  store  with  impunity  in  a 
convenient  place,  so  much  explosive  as  might  be  necessary  for 
the  convenient  prosecution  of  the  work,  covdd  not  be  sustuned. 
That  the  charge  of  the  court  to  the  jury  that  nothing  but  flie 
most  imperious  and  absolute  necessity  would  justify  mcih  a  con^ 
elusion,  was,  to  say  the  least,  quite  as  favorable  to  the  defend- 
ant as  it  ought  to  have  be^.  That  the  distinction  must  be 
drawn,  between  the  non-liability  of  public  agents,  in  the  con- 
struction, within  their  limitations,  of  public  works  and  the  lia- 
bility of  private  corporations  autiiorized  by  the  legislatare  to 
construct  and  operate  works  for  their  own  emolument,  though 
for  public  advantage. 

Stmon  et  al  v.  Henry  et  al.,  41  Atl.  Bep.  692,  1898.  The 
defendants,  having  contracted  with  municipal  authorities  to 
construct  a  public  sewer  in  a  street,  used  dynamite  to  blast 
out  trap  rock  in  making  the  necessary  trench.  Held,  that  if  the 
defendants  exercised  reasonable  care  and  skill  in  the  use  of  the 
explosive,  they  were  not  responsible  for  damage  done  to  plain- 
tifrs  buildings  on  the  side  of  the  street  caused  by  the  concussion 
resulting  from  the  blasts.  The  court  distinguish^  this  case 
from  McAndrews  v.  Collerd  (eupra),  in  that,  in  that  case  there 
was  a  nuisance,  while  in  this  there  was  none.  The  nuisance  in 
McAndrews  v.  Collerd  consisted,  not  in  the  use  of  explosives,  but 
in  the  maintenance  of  a  magazine  where  a  large  quantity  was 
stored.  The  court,  in  this  case,  said  that  blasting  of  rock  by 
dynamite  in  the  construction  of  a  public  sewer  through  a  high- 
way could  not  be  per  se  a  nuisance.  That  it  was  the  oiSy  practic- 
able mode  of  removing  the  rock,  that  it  was  often  used  in  such 
work,  and  that  the  skillful  use  of  these  explosives  involves  no 
more  danger  than  the  use  of  various  other  forces  which  science 
has  discovered,  and  which,  in  their  general  effect,  promote  the 
convenience  and  progress  of  society  and  are  therefore  recognized 
as  lawful  agencies :  Tinsman  v.  £.  D.  R.  R.  Co.,  2  Dutcher  148, 
1869;  Cuff  V.  N.  &  N.  Y.  R.  R.  Co.,  6  Vroom,  17  1870. 

Myere  v.  Malcolm,  6  Hill  292,  1844.  Held,  that  keeping  a 
large  quantity  of  powder  in  an  insufficiently  secured  wooden 
building  is  a  public  nuisance,  and  the  owner  is  liable  for  injuries 
from  an  explosion  though  he  is  not  negligent 

Intentional  Explosions,  a.  Where  Uie  injury  results  from 
something  being  thrown  against  person  or  property,  t.  e.,  direct 
injury. 
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Nbw  Yobx.    UmntmUional  BxpUmians.    H^m  r.  LiM,  M 
N.  Y.  579,  1880.    Defendint  orautmcted  •  powder  ] 

•  upon  his  pienuBeey  with  ihe  usual  sal ^guArdSy  in  which  1 
-qnantity  of  powder;  this,  without  any  apparent  canae,  < 

injuring  phuntiiPs  house  upon  adjoining  piemiaes.    Hell, 

•the  fact  uiat  the  ezplodon  took  pkce  under  the  dicumatancei^ 
tended  to  establish  that  damage  was  liable  to  be  caused  in  ttie 

.  Ticinity,  although  guarded  with  care.  This  itself  in  some  kcali- 
ties  would  render  it  a  priTate  nuisance  and  it  was  a  question  for 
the  jury  to  determine  whether  from  its  dangerous  character,  iti 
proximity  to  other  buildings,  etc.,  it  was  in  fact  a  nuisance.  If 
so,  the  defendant  is  liable  for  injuries  whether  negligent  or  not 
In  accordance  with  Heeg  r.  Lichi,  with  practically  the  same  facts, 
is  LoufuibuTy  t.  Fomm,  80  Hun  296, 1894. 

Hays  T.  The  Cohou  Co.,  2  N.  Y.  159,  1849.  Defendants^  a 
•corporation,  dug  a  canal  upon  their  own  land  for  purposes  au- 
thorized by  their  charter.  In  so  doing  it  was  necessary  to  blast 
rocks  with  gunpowder,  and  the  fragments  were  thrown  against 
and  injured  plaintiff's  dwelling  upon  lands  adjoining.  Hdd, 
defendants  were  liable  though  no  negligence  was  shown:  ZVs- 
main  t.  Cohoes  Co.,  2  N.  Y.  163, 1849. 

8i.  Peter  t.  Demean,  58  N.  Y.  416,  1874.  The  &cts  in  this 
case  were  similar  to  Hays  t.  Cohoee  (supra),  except  that  ^ 
defendant  was  a  contractor  with  the  state,  and  the  injury  was  to 
plaintiff's  person.  The  blasting  which  caused  the  injury  was 
necessary  and  the  woric  was  done  without  negligence.  The  de- 
fendant was  held  liable  on  the  ground  that  throwing  earth  upon 
plaintiff's  land  and  person  was  a  trespass. 

aulKtfan  T.  Dunham,  161  N.  Y.  890,  1900.    In  this  case  tlie 

•  same  principle  of  liabiUtjr  rq;ardless  of  negligence,  was  afqfilied, 
where  the  plaintiff  was  hit  by  a  piece  of  wood  from  a  blast  while 
iraveling  on  the  public  highway. 

Intentional  Explosions,  h.  Where  the  injury  results  from  a 
concussion,  i.  e.,  consequential  injury. 

Benner  t.  AtlanUe  Dredging  Co.,  184  N.  Y.  156, 1898.  De- 
fendant, while  engaged  under  contract  with  the  United  Statei 
^yemment,  in  the  woric  of  remoring  rocks  in  New  York  harbor, 
in  blasting,  injured  plaintiff's  house,  3,000  feet  away.  TheUast- 
ing  was  neceesaiy  to  cany  out  the  contract  The  injury  was 
caused  by  tiie  concussion  of  the  earth  and  air.  The  daend- 
ants  were  held  not  liable  on  the  ground  that  thqr  had  the  author- 
ity to  do  what  must  necessarily  result  in  the  injury. 

Booth  y.  The  Borne,  Watortown  dk  OgionAurg  Tonmmal 
BaHroad  Co.,  140  N.  Y.  867,  1898.  The  defendant  corpoia- 
tion  was  obliged  to  resort  to  blasting  in  order  to  make  exoaya- 
tions  on  its  Umd.  It  was  authorized  by  legislature  to  put  its 
*land  into  proper  shape  to  fit  it  for  its  business.  In  tiie  abaencf 
of  negligence  in  the  manner  of  doing  the  work,  the  defendant 
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was  held  not  liable  for  injuries  to  a  house  on  adjoining  land^ 
where  that  injury  was  caxised  by  the  concussion  of  the  ground 
and  air.  This  decision  was  on  the  ground  that  the  work  was 
lawful  and  the  injury  consequential.  There  was  no  -technical 
trespass  to  found  an  action  upon:  French  y.  ViXj  143  N.  Y.  90, 
1894. 

Hdland  House  Co.  y.  Baird,  169  N.  Y.  186, 1901.  Defendant 
was  engaged  in  excayating  a  trench  in  the  street  in  front  of 
plaintiff's  building  under  a  municipal  contract  Plaintiff's  build- 
ing was  injured  by  the  concussion  of  the  earth  from  blasting 
which  the  defendant  did,  without  n^ligence,  in  accordance  wi^ 
the  contract  and  in  conformity  with  the  city  ordinances.  Held, 
that  the  defendant  was  not  liable.  The  court  said,  ''The  rule  of 
law  must  be  considered  as  well  settled  in  this  court  that  negli- 
gence is  essential  to  be  proyed  in  such  a  case  as  this  of  conse- 
quential injury,  in  order  to  create  any  liability  in  the  defendant. 
.  .  .  That  a  yibration  of  the  earth,  or  of  the  atmosphere,  is  the 
inyariable  accompaniment  of  an  explosion,  is  a  fact  of  uniyersal 
obserration,  or  knowledge,  and  to  make  that  a  source  of  liability, 
which  may  be  an  ordinary  result  of  a  lawful  work,  requires  that 
it  shall  be  made  to  appear  that  the  explosion  was  unnecessarily 
▼iolent  and  carelessly  prepared  for,  haying  regard  to  the  place 
and  surroundings.^' 

North  Cabolika.  Blachwell  y.  Railroad,  111  N.  G.  151, 
1892.  Contractors  were  engaged  in  construction  of  the  roadbed 
of  defendant  company.  While  blasting  in  a  cut  200  yards  from 
the  residence  of  plaintiff's  intestate,  a  stone  was  thrown  against 
intestate,  who  was  engaged  in  some  of  his  ordinary  occupations  - 
in  the  yard  close  to  his  dwelling  and  killed  him.  The  railroad 
company  had  acquired  a  right  of  way  for  its  roadbed  from  in- 
testate, but  it  dia  not  embrace  the  land  where  the  killing  occur- 
red. Held,  that  if  damage  resulted  from  the  careless  method  in 
which  the  work  was  done,  or  if  the  material  adopted  as  an  ex- 
ploaiye  was  unnecessarily  powerful,  the  defendant  was  liable; 
that  it  was  properly  left  to  the  jury  to  determine  the  Ucb  of 
Diligence. 

Ohio.  Bradford  Olycerine  Co.  y.  Bt  Marys  Woolen  Mfg.  Co., 
60  Ohio  St  560  (supra),  1900;  Tiflin  y.  McCormack  ei  ol.,  34 
Ohio  St  638, 1878. 

Phnnsylyania.  The  cases  in  Pennsylyania  on  this  subject 
are  nearly  all  cases  in  equity  for  injunction  to  restrain  defend- 
ants from  keeping  and  using  explosiyes  on  the  ground  of  nui- 
sance. In  those  cases  where  the  keeping  and  uping  of  explosiyes 
have  been  held  to  be  nuisances  and  restrained  in  equity,  we  may 
assume  that,  had  they  resulted  in  injury  to  the  person  or  Prop- 
erty of  the  plaintiffs,  the  defendants  would  haye  been  held  liabie 
at  law. 

Sayen  y.  Johnson  dt  Bro.,  4  Pa.  C.  C.  360,  1885.    An  in- 
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junction  was  granted  to  refitrain  a  defendant  from  so  operate 
ing  a  stone  quarry  by  blasting,  etc.^  that  pieces  of  rode  were 
coxmtantlY  thrown  into  the  public  road  ana  upon  the  premiate 
of  the  plaintiff^  to  the  great  danger  of  the  pliuntifl  and  his 
family. 

Payne  v.  McOranar,  49  Pitts.  L.  J.  96,  1901 ;  McDonaugh  r. 
Roai,  8  Eulp,  483,  1897.  Held,  the  business  of  storinjg  and 
handling  of  dynamite,  does  or  does  not  constitute  a  nuisance, 
according  to  the  locality  and  surroundings  in  which  it  is  carried 
on.  It  was  restrained  in  this  case  as  a  nuisance,  it  being'kept 
in  a  hardware  store,  located  in  a  thickly  settled  portion  of  a 
borough,  when  neither  public  necessity  nor  the  ddFendanfs  busi- 
ness exigencies  required  that  such  material  should  be  there  fcrot: 
Wief^s  Appeal,  74  Pa.  230,  1873;  DilwoHh'e  Appeal,  91  Pa. 
247,  1879;  Daw  y.  Enterprise  Powder  Mfg.  Co.,  160  Pa.  479, 
1894. 

Action  for  Damagee  at  Law.  Tuckachineky  r.  Lehigh  S 
Wilkesbarre  Coal  Co.,  199  Pa.  615,  1901.  This  was  a  suit  to 
recover  for  personal  injuries  resulting  from  a  concussion  of  air 
caused  by  an  explosion  of  dynamite,  which  was  stored  in  small 
quantities  to  meet  current  needs,  in  a  small  wooden  building,  in 
an  open  space  near  the  shaft  of  defendant's  mine.  When  orig- 
inally located,  the  magazine  was  not  in  the  vicinity  of  a  residence 
district,  but  population  had  since  then  settled  near  it.  There 
was  no  negligence  on  defendant's  part  and  the  explosion  was 
caused  by  limtning.  Binding  instructions  were  given  for  ihe 
defendant  Held,  no  error,  since  n^ligence  was  not  proved. 
In  justification  of  this  ruling  the  court  said,  ''Sudi  materials  are 
always  dangerous,  but  as  their  tlse  is  essential  to  the  work  of 
mining,  it  is  impossible  to  protect,  absolutely,  persons  or  proper^ 
in  the  immediate  vicinity.'' 

Tbkkbsseb.  Cheatham  v.  Bhearon,  1  Swan  213,  1851.  A 
powder  house,  located  in  a  populous  part  of  a  city,  and  contain- 
ing stored  therein  large  quantities  of  gunpowder,  is  per  as  a 
nuisance.  The  owner  was  held  liable  for  injuries  to  plaintilPs 
buildii)^,  caused  by  an  explosion  resulting  from  a  stroke  of 
lightning. 

Unitbd  Statbs.  Haaard  Powder  Co.  v.  Volger,  58  Fed.  Bep. 
162,  1893.  The  maintenance  of  a  magazine  containing  a  large 
quantity  of  powder  within  the  city  limits,  in  violation  of  m  city 
ordinance,  is  a  nuisance,  whidi  will  render  the  owner  liable  for 
any  injury  ioaused  to  strangers  by  an  explosion  from  whatever 
cause,  including  lightning. 

Ybbmont.  Sdbin  v.  Vermont  Central  R.  R.  Co.,  26  Yt.  S6S, 
1863.  Held^  tiiat  the  damages  occasioned  by  laying  out  and 
making  a  railroad,  which  commissionerB  are  bound  to  estunate, 
include  injuries  which  are  done  by  railroad  corporationa  to  land 
adjoining  the  line  of  their  road,  by  blasting,  in  a  proper  man- 
ner, a  ledge  of  rocks,  through  which  the  railroad  passes. 
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WiSHiNOTON.  Khpsch  Y.  Donald,  4  Wash.  436, 1892.  Wbere 
blasting  in  a  certain  locality  is  not  nnlawf  ul,  i.  e.,  not  so  near  to 
other  buildings  as  to  obviously  put  them  in  daujier  and  hmee 
to  become  a  nuisance,  the  fact  that  a  man  was  killed  by  a  ro<^ 
thrown  by  the  blast  940  feet  in  a  horizontal  direction,  constitutes 
only  prima  facie  proof  of  negligence,  which  may  be  rebutted  by 
showing  due  care  on  the  part  of  those  discharging  tiie  blast,  and 
the  question  of  negligence  under  such  circumstuices  cannot  be 
taken  from  the  juiy. 

On  re-trial,  a  second  appeal  was  taken  on  this  point  and  de- 
cided in  accordance  with  the  first  decision.  8  Wash.  162,  1894. 
AIbo  decided  that  such  presumption  of  n^ligence  is  not  rebutted 
by  proof  that  the  employes  managing  &e  blasting  were  com- 
petott  and  careful  men,  and  had  received  strict  instmctiona  to 
be  careful. 

Wbst  Yiboikia.  Wilson  v.  Phoenix  Pounder  Mfg.  Co.,  40  W. 
Va.  413,  1895.  Held,  a  mill  manufacturing  powder  and  otW 
explosives,  and  storing  the  same  on  the  premises,  situate  on  the 
bank  of  the  Ohio  Biver  and  near  two  railroads  and  a  public  road, 
is  a  public  nuisance,  and  anyone  injured  in  properbr  by  explosion 
of  powder  stored  there  may  recover  damages  wittiout  proof  of 
negligence  in  its  operation.  If  the  mill  were  located  in  a  secluded 
place,  being  in  itself  a  lawful  business,  it  would  not  be  a  public 
nuisance  and  to  recover  injury  from  an  explosion  plaintiff  must 
show  negligence  on  defendant's  part :  Hunt  v.  PMenix  Powder 
Mfg.  Co.,  40  W.  Va.  711, 1895;  WaiU  v.  Norfolk  A  W.  Ry.  Co., 
39  W.  Va.  196, 1894. 

Independent  Contractors. — ^When  blasting  is  done  by  an  inde- 
poident  contractor,  and  the  right  of  a  person  to  recover  for 
injuries  sustained  thereby  has  been  determined,  it  often  becomes 
a  question  whether  or  not  'Wespondeai  superior^'  applies.  Where 
the  work  has  been  let  to  an  independeit  contractor  who  has 
entire  control  over  the  manner  of  its  performance,  the  owner  of 
the  premises  on  which  the  work  requiring  blasting  is  being  per- 
formed is  not  liable  for  injuries  caused  by  the  negligence  of 
those  employed  in  the  work,  unless  such  injuries  would  neces- 
sarily result  from  the  character  of  the  work:  Berg  ▼.  Panom, 
156  N.  Y.  109,  1898;  Roemer  v.  Striker,  142  N.  T.  184,  1894; 
French  v.  Vix,  143  N.  Y.  90,  1894;  Pack  v.  New  York,  8  N.  Y. 
222, 18B3;  Kelly  v.  New  York,  11  N.  Y.  432, 1854;  HernngUm 
▼.  Lansingburgh,  110  N.  Y.  145,  1888;  McCafferty  r.  Spuyton 
Duyvil,  etc.,  R.  Co.,  61  N.  Y.  178,  1874;  Bdmandson  v.  PUts- 
burgh,  etc.,  R.  Co.,  Ill  Pa.  316,  1885. 

But  if  the  contract  specifies  that  the  blasting  shall  be  done  in 
a  way  in  itself  negligent,  i.  e.,  if  the  blasting  under  the  drcnm- 
stances  amounts  to  a  nuisance  and  it  is  done  in  accordance  with 
the  contract,  or  if  the  principal  contracts  with  the  knowledge 
that  the  work  will  be  done  in  a  negligent  manner  or  will  amount 
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to  a  nniBanoe^  then  the  principal  will  be  liable  for  injuries  rerali' 
ing  therefrom  e?en  though  he  retains  no  control  oTer  the  woik: 
Bmnnock  ▼.  Bltnare,  114  Mo.  56, 1898;  Buddin  ▼.  Partmnaio,  16 
Daly,  N.  Y.  196,  1890;  Carman  r.  Sieubenville,  etc.,  JBy.  Co., 
4  Ohio  St.  399, 1864. 

The  Illinois  courts  have  decided,  in  Joliei  ▼.  Harwood 
(iupra),  that  blasting  being  intrinsicallj  dangerous,  it  is  in 
itself  n^ligent  to  contract  to  have  it  done  in  Uie  sUeet;  and 
the  city  was  held  liable  for  injuries  resulting  from  blasting  oper- 
ations conducted  by  an  independent  contractor,  efsn  tboogh 
there  wai  no  careleasnefls  or  unskillf ulneas  in  tiie  mannw  of 
performing  the  work:  Narwalk  Ooilight  Co.  r.  Borough  of  Nor- 
walk,  63  Conn.  495,  1893. 

See  also  Howard  v.  City  of  Worcester,  163  Msss.  486,  1898, 
where  an  exception  was  made  as  to  the  principal's  liability,  where 
the  work  contracted  for  required  blasting  under  dangerous  cir- 
cumstances. .  The  city  was  engaged  in  constructing  a  puUie 
achool-houae.  The  plaintiff  was  injured  by  a  blast  while  walking 
on  the  public  highway.  The  court  said  that  eren  if  under  ^ 
contract  the  contractor  was  its  servant  in  such  a  sense  that  ordi- 
narily it  might  be  responsible  for  his  acts,  still,  from  the  natoie 
of  the  work,  the  contractor  was  on  the  same  footing  as  an  inde- 
pendent contractor.  The  reason  giyen  was  that  me  serrioe  in 
which  the  city  was  engaged  was  purely  for  the  benefit  of  the 
public,  and,  even  though  the  contract  required  work  in  limit 
dangerous  teethe  public,  the  city  was  exempt  for  the  contracfan^s 
n^ligenoe:  Deane  r.  Bandolfk,  188  Mass.  476,  1888;  Cwf  t. 
Newark  A  New  York  B.  B.  Co.  et  al.,  6  Yroom,  N.  J.  17, 1870. 

'  H.W.L. 
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A  Tbbatisb  ok  the  Law  ov  iKmooBPORATB  Bblatiohb.  By 
Walter  Cuadwick  Notes.  Pp.  zlYiii+70d.  Boston:  Little, 
Brown  ft  Co.    1902. 

We  have  here  a  useful  hand-book  for  the  active  practitioner; 
a  compendium  clearly  written,  logically  put  togeth^,  moderately 
ezhanstiyey  yet  concise  in  statement  to  a  most  admirable  degree. 
It  cites  the  latest  jndj^ents  on  vexed  questions  and  points  of 
jndidid  authority  peculiarly  applicable  to  the  recent  turmoils 
regarding  the  adjustment  of  relations  between  the  bodies  that 
guide  and  control  our  business  world.  The  author's  preface  is 
enlightening :  'The  modem  business  instrument  is  the  corpora- 
tion/' and  the  '^egal  questions  growing  out  of  the  relations 
.  .  .  [which]  corporate  conjunction  iuTolyes  .  .  .  fur- 
nish the  subject  matter  of  this  treatise.'' 

One  part  of  his  book  has  involved  a  'process  of  amplifica- 
tion";  namely,  that  part  treating  of  the  ^Consolidation  of  Cor- 
porations" (Part  I) ;  the  nature  and  possibilities  of  ^Corporate 
Sales"  (Part  II);  tiie  nature  and  possibilities  of  ''Corporate 
Leases"  (Part  III) ;  and  the  power  and  authority  for  ^Corporate 
Stockholding  and  Control"  (Fart  IV).  And  it  is  with  satisfac- 
tion that  we  learn  and  observe  that  the  material  for  every 
chapter  of  the  book  was  deemed  to  be  of  su£Scient  importance  to 
warrant  ''a  systematic  examination  of  original  sources."  If  for 
no  other  reason,  the  validity  of  that  confession  will  give  the 
book  surpassing  value. 

The  second  part  of  the  book  has  necessitated  a  process  of 
reduction.  So  that  in  Part  Y  (about  one-third  of  me  book), 
under  the  heading  ''Combinations  of  Corporations,"  there  is  a 
most  difficult,  if  not  a  hopeless  task  attempted,  viz:  of  reducing 
to  a  set  of  principles  a  mass  of  conflicting  decisions,  though  the 
author  (and  he  is  a  judge  of  the  Court  of  Common  Pleas  in 
Connecticut)  would  qualify  this  statement  by  saying  "apparentiy 
conflicting  decisions."  There  is  a  very  successful  formulation  of 
the  Bules  of  Public  Policy,  made  upon  a  basis  of  rules  taken 
from  eight  different  sorts  of  cases  |  and  tiiere  is  a  no  less  suc- 
cessful article  on  "Legislation  affecting  Combinations."  The 
fact  that  every  rule  and  every  set  of  cases  is  classified  according 
to  states,  and  also  chronologically,  adds  a  value  to  the  work 
which  no  student  of  this  momentous  subject  dare  overlook;  at 
the  same  time  what  commentary  there  is  is  wholly  commendable 
for  lucidity,  systematic  arrangement,  and  unmistakable  care  in 
thought  and  statement 
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The  theory  of  this  aeGond  part  of  the  work  is  nid  to  be 
''that  the  yalidily  of  a  combination  depends  upon  oonsideratioiiB 
of  public  policy/'  expressly  opposite  to  that  nnderlyinf  other 
treatises  npon  this  same  subject  of  Combinations^  one  of  whidi 
(Mr.  Eddy's)  has  as  an  underlying  theory  that  a  oombinatioQ 
of  capital,  to  be  unlawful,  must  be  a  conspiracy.  Labor  com- 
binations, however,  are  not  within  the  consideration  of  Judge 
Noyes'  book. 

There  is  no  undue,  in  fact  there  is  remarkably  litUe,  theo- 
retical discussion  or  comment  upon  conflicting  views;  the  book 
did  not  demand  it;  the  rather  successful  undertaking  of  deduc- 
ing helpful  principles  from  both  legal  judgments  and  state  and 
federal  legidation  has  accomplished  dl  tiiat  the  busy  lawyer 
could  demand.  The  desire  of  the  lawyer  is  answered ;  he  is  given 
the  fundamental  principles  and  such  theories  as  will  reasonably 
reconcile  a  mass  of  unsettled  doctrines.  A  capital  index  and  a 
table  of  cases  (there  are  over  sixteen  hundred  in  the  book,  eadi 
with  its  data  and  parallel  references)  facilitate  the  use  of  the 
book  both  for  study  and  for  quick  information. 

No  book  has  covered  this  exact  fidd  of  investigation  in  the 
same  manner  or  so  usefully;  and  though  there  are  works  of  high 
reputation  upon  the  numerous  topics  involved  under  the  present 
subject,  most  of  them  have  emphasised  the  value  and  poesibilities 
of  a  corporation  as  an  entily  in  itself,  and  not  one  of  them  has 
brought  so  cogently  before  the  practitioner  the  real  extent  of 
relations  possible  between  one  corporation  and  another.  Hie 
book  is  based  upon  no  authorities  but  the  original  sources  of  tiie 
law  in  regard  to  oorporationa  and  their  mutual  dealings.  Tlie 
limitations  of  the  work  are  none,  except  those  which  must  natur- 
ally result  where  one  is  investigating  a  new  realm  of  thought 
and  study;  every  sentence  is  modem;  every  idea  is  rational  and 
bom  of  judicial  reasoning.  The  author  is  to  be  congratulated 
upon  having  produced  so  far  the  most  useful  and  snooessfol 
bode  of  its  kind;  and  in  every  sense  of  the  word,  what  he  has 
done  is  wholly  satisfactory. 

B.H.B. 


A  Tbbatisb  on  the  Law  ov  thb  ICbasubb  ov  Daicagbb  worn 
Pbbsonal  Injukibs  Inolubiko  SUGOBSnOKS  OK  PLSADOre, 
EVTOENGE,  AKD  PROVIirOB  OF  COUST  AND  JURT,  APPLIOABLB 

TO  THB  Trial  ov  This  Class  of  GAsn.  1^  Oaowa  P. 
VooRHBis,  A.  B.  Pp.  lxxxvi+677.  Norwalk,  0. :  The  Laning 
Compai^.    1903. 

Says  the  author  in  speaking  of  his  woric:  ^^The  theory  upon 
which  it  is  written  is,  ooncediuK  there  is  an  injury  for  wmdi  the 
wrongdoer  is  liable,  what  is  &d  measure  of  damages^'?  With 
this  flieory  in  view  as  a  working  basis,  the  author  has  oontrib- 
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iited  a  valitable  addition  to  the  number  of  legal  text-books  which 
are  of  value  to  the  profession.  It  is  logi<»lly  arranged,  care- 
fully indexed,  and  contains  in  text  and  notes  not  only  references 
to  a  host  of  authorities  by  their  citation,  but  also  numerous  quo- 
tations and  condensed  statements  of  the  opinions  of  the  courts 
in  the  more  important  cases. 

Ten  of  the  twenty-five  chapters  in  the  book  are  devoted  to  the 
subject  of  '^Mental  Suffering.^'  In  this  connection  tiie  writer 
says :  'HV^ith  the  present  generation  there  has  come  a  new  question 
of  law.  It  is  the  subject  of  mental  suffering  and  the  right  to 
recover  damages  therefor.  It  is  an  innovation  upon  the  com- 
mon law,  and  may  properly  be  called  a  child  of  this  progressive 
age.  There  is  no  other  recent  question  which  has  been  so  thor- 
oughly examined  and  discussed  by  the  courts.  The  authorities 
are  diametrically  opposed  to  each  other  and  are  nearly  evenly 
divided  upon  it,  with  a  growing  tendency  in  its  favor.  It  is  im- 
possible to  reconcile  them  and  no  attempt  has  been  made  to  do 
so.  The  leading  authorities  have  been  cited  and  quoted  wher- 
ever this  question  has  been  carefully  considered  in  all  its  phases. 
The  reason  for  this  was  to  furnish  the  arguments  pro  and  con, 
and  to  give  the  views  of  the  courts  as  expressed  by  them,  leaving 
their  application  as  might  be  deemed  proper.  At  the  same  time 
the  author  has  not  failed  to  express  nis  own  conclusions  upon 
the  same  questions." 

An  interesting  and  valuable  feature  of  the  book  is  the  collec- 
tion, as  in  sections  67-85,  both  inclusive,  of  verdicts  giving  the 
amount  of  the  verdict,  the  circumstances  briefly  stated  for  which 
it  was  given,  and  the  citation  of  cases  illustrative  of  the  text; 
e.  g.,  section  68,  'Damages  to  Mental  Faculties.''  .  .  '^11,400; 
heuthy  man  twenty-seven  years  old;  receives  an  injury  making 
him  a  physical  and  mental  wreck;  compound  fracture  of  skuO 
affecting  brain  and  nerve  of  one  eye;  Cobh  v.  Sailway  Co.,  149 
Mo.,  609,  60  S.  W.  Bep.,  894.'*    .    .     . 

At  the  close  of  the  book  are  the  following  diapters  dealing 
with  the  subjects  indicated  therein  in  their  relation  to  the  sub- 
ject matter  of  ihe  treatise,  viz :  Ch.  XXII,  Pleading  in  Dam- 
age Cases'' ;  Ch.  XXIII  and  Ch.  XXIV,  ''Evidence/'  and  Ch. 
XXV,  "Province  of  Court  and  Jury." 

B.  a.  Id* 


The  Law  ov  thb  Clbariko  Housb.  By  Arohibaij)  Bobinsok 
Waison,  of  the  New  York  Bar.  Pp.  xiii+107.  New  York: 
The  Banks  Law  Publishing  Company,  21  Murray  Street. 
1902. 

Like  so  many  of  the  modem  business  conveniences,  the  clear- 
ing house  will  never  get  the  appreciation  it  deserves  unless,  for 
iM>me  reason,  we  should  some  day  be  compelled  to  do  without  it 
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But,  in  fact,  cleariii{f  hoxiae  iSBodations  ham  oeued  to  be 
oonyenienoes,  for  by  gteady  derelopment  fhey  bave  beocmie  tbe 
flnandal  r^gtikton  of  all  bnaiiieBa  oentres. 

So  marked  bas  been  tbe  snooeBS  of  tiie  prindplea  of  clearing 
bouses  tbat  we  now  see  tbem  applied  to  many  oiber  apberes 
of  bnsinessy  wberever  transactions  involve  nnrtnal  demands 
wbieb  may  be  set  off  against  one  anotber. 

Tbe  above  work,  after  giving  a  brief  sketcb  of  tbe  <nigin» 
natnre  and  object^  creation  and  operation  of  tbe^  dearing  bom, 
proceeds  to  give  in  detail  tbe  rules  wbicb  confarol  its  operatkms. 

Numerous  cases  are  cited  in  tbe  footnotes  and  its  author 
claims  tbat  it  covers  ^everytbing  tiiat  tbe  courts  of  tfais  country 
and  England  bave  ever  decided  about  tbe  clearing  bouae.'' 

Heavy-faced  type  indicate  in  tbe  beadlines  rae  contents  of 
eacb  paragraph.  Tbe  book,  as  a  wbole,  is  well  arranged  and 
veiy  convenient  for  ^uick  reference. 

Tbe  book  is  primarily  intended  for  banks  and  bank-attomeje 
and  it  is  to  tbem  tbkt  it  must  prove  of  most  value. 


Thb  Bakkbuptgt  Law  Aknotatbu.  Being  the  National  Bank- 
ruptcy Act  of  1898,  as  Amended  February  5,  1903.  Tbe 
Oilers  in  Bankruptcy,  tbe  Official  Forms  and  the  United 
States  Equity  Buies,  with  all  tbe  Decisions  since  1898, 
Digested  and  Arranged  under  Appropriate  Sections,  witii 
FiQl  Cross-Bef erences,  and  all  Former  Bankruptcy  Acts, 
Together  with  a  List  of  Judges,  Clerks  and  Beferees  with 
their  Jurisdictions.  By  SroNT;  G(»Hnro  Eastmait,  Befeiee 
in  Bankruptcy  in  Chicago.  Pp.  zxiix4597.  Chicago:  P.  H. 
Flood  ft  Co.    1903. 

''The  primary  object  of  a  bankruptcy  law  is  to  secure  a  just 
distribution  of  the  bankrupt's  proper^  among  bis  creditors; 
the  secondary  object  is  tiie  release  of  the  bai&rupt  from  the 
obligation  to  nay  his  debts.'' 

With  the  above  quotation  as  an  introduction,  the  author  of 
the  subject  of  our  review  bas  set  out  to  give  the  1^1  profeasion 
a  convenient  aid  for  handling  all  cases  in  bankruptcy,  and  he 
bas  admirably  succeeded. 

The  layman  looks  on  bankruptcy  as  a  mere  loophole  for  thoee 
financially  embarrassed,  but  of  course  tbe  real  purpose  of  tbe 
Bankruptcy  Acts  is  to  enforce  a  just  distribution  of  the  bank- 
rupt's property  among  bis  <^editors.  It  is  tiiis  latter  feature 
tbat  has  required  the  attention  of  our  national  Iq^slators,  and 
it  is  this  same  feature  that  ensures  the  continuation  of  the 
national  bankruptcy  law,  however  varied,  as  a  permanent  part 
of  our  national  jurisprudence. 

Being  of  continuing  importance,  the  subiect  has  received  oon- 
siderable  attentiod  from  writers  and  publicists,  but  the  work 
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in  hand  promiBCs  to  rank  among  the  foremoat  of  them.  The 
veiy  completeness  of  the  book,  is  perhaps  the  strongest  argu- 
ment in  its  favor. 

Among  other  things,  it  includes  a  brief  notation  of  eveiy 
decision  printed  since  the  enactment  of  the  law  of  1898,  down 
to  March  15, 1903.  To  this  end,  a  careful  search  has  been  made 
with  the  result  that  over  a  hundred  and  fifty  cases  have  been 
found  and  digested,  not  now  found  in  any  series  of  reports 
deroted  to  bankruptcy  decisions. 

In  citing  a  case,  references  are  always  given  to  all  the  various 
reports  in  which  each  case  is  reported — a  convenience  which 
speaks  for  itself.  Furthermore,  the  court,  district  and  the  date 
of  the  case  have  been  given,  so  that  the  lawyer  can  see  at  a 
fflanoe  whether  a  case  has  been  decided  and  is  controlling  in  his 
district  and  circuit. 

Another  feature  not  found  in  any  other  work  of  the  kind,  is  a 
list  of  the  judicial  officers  of  the  courts  of  bankruptcy,  a  list 
that  has  been  much  in  demand. 

Many  other  new  and  commendable  features  might  be  men- 
tioned, but  suffice  it  to  say  that  the  work  is  a  complete  one  in 
every  respect,  and  while  its  very  completeness  cauaes  many  sec- 
tions to  cross  and  overlap  one  another,  still  it  is  so  well  para- 
graphed and  thoroughly  indexed  that  a  reference  to  any  topic  is 
the  matter  of  but  a  moment,  and  we  predict  for  it  an  eztoisive 
sale. 


Pbbsumptions  of  Law  and  of  Fact  as  Affbotiho  thb  Bub- 
DBK  OF  Fboof  in  CrviL  AND  Cbikinai*  Casbs^  Inoludino 
Innocbncb,  Nboliobkge^  Domioius^  Comity,  Pobsbbsion, 
Fayhbnt,  etc.  By  Willis  Bbbd  Bibblt,  Esq.,  Lycoming 
County  Bar,  Author  of  ''Taxation  and  Liens,'^  ''Administra- 
tors and  Guardians,''  "Executors,  Wills  and  Trustees,"  etc. 
Pp.  xxxH-102.  Erie,  Pa.:  Herald  Printing  and  Publishing 
Company.    1902. 

The  above  is  the  last  addition  to  the  author's  well-known 
"Hand-Book  Series.''  These  handy  reference  books  have  met 
with  a  warm  reception  by  the  lawyers  and  judges  of  Pennsyl- 
vania, for  their  conciseness  and  accuracy.  A  feature  is  that  the 
author  keeps  them  up  to  date  by  addenda  referring  to  page  and 
paragraph  without  extra  charge  for  this  valuable  addition  of 
the  latest  decisions  and  Acts  of  Assembly. 

The  above  volume  on  Presumptions  is  the  first  law  book  pub- 
lished in  the  United  States  treating  specifically  upon  this  im- 
portant subject. 

In  it,  the  author  has  striven^  to  collect  the  principles  and 
decisions  concerning  the  doctrine  of  presumptions,  scattered 
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through  the  text-books  on  evidence  and  digests  into  a  oondsdy 
classified  form. 

Presumptions  figure  so  conspicuously  in  every  trial,  that  this 
convenient  book,  with  its  verv  full  table  of  cases  cited  as  author- 
ity, should  prove  of  inestimable  value  to  the  busy  practitioner. 

R.  B.  If. 


Lyons'  Cokkbboial  Lavt.  A  Tezirbook  for  Schools  and  Col- 
leges and  a  Book  of  Beference.  By  J.  A.  Ltoks^  tufmeAj 
a  Member  of  the  Chicago  Bar.  Pp.  252.  Chicago  and  New 
York:  Powers  ft  I^ons.    1902. 

This  work  is  a  brief  exposition  of  the  subject  it  purports  to 
set  forth.  There  is  an  introduction  containing  divers  legal  defini- 
tions, a  chapter  of  three  pages  which  tells  all  about  property, 
both  real  and  personal  and  how  it  may  be  held,  in  severalty,  joini- 
tenancy  and  tenancy  in  common;  then  follow  nine  chapters 
dealing  with  the  subject  of  contracts.  We  next  have  diacuased: 
Negotiable  Instruments,  Guaranty  and  Suretyship,  Sale  of  Per- 
sonal Property,  Bailment,  Agency,  Partnerdiip,  Corporations, 
Insurance  and  Beal  Estate. 

These  voluminous  subjects  of  law  are  treated  in  two  hundred 
and  twenty-eight  pages.  The  definitions,  explanations  and 
maxims  are  accurate  as  far  as  they  go.  They  are  as  clear  as 
could  be  expected  with  such  meagre  treatment. 

It  is  very  doubtful  whether  sudi  a  book  will  be  of  service  to 
the  law  or  help  those  who  are  toi  use  it  with  no  further  inai^ 
into  the  subject.  A  good  lawyer^  or  even  student  of  law,  who 
•enters  into  tiie  pursuit  thereof  serioudy,  knows  that  law  ia  no 
subject  which  can  be  studied  in  such  an  incomplete  manner, 
viz :  glibly  memorizing  some  definitions,  unintelligible  to  a  youth 
in  hur  teens,  and  only  reading  enough  of  the  subject  to  get  a 
smattering  and  as  a  consequence  an  entirely  incorrect  concqH 
tion  of  it. 

This  book  is  to  be  used  in  teaching  commercial  brandies  and 
is  to  be  placed  in  the  hands  of  children  twelve  years  of  age  and 
upwards,  the  teacher  in  many  instances  having  no  more  knowl- 
eage  of  the  subject  than  what  he  has  derive  from  pemaing 
similar  works.  ^'^A  little  knowledge  is  a  dangerous  things  and 
the  effect  of  such  a  book  in  the  lumds  of  thoeet  who  will  uae  it, 
will  be  to  puff  them  up  with  the  idea  that  they  are  lawjen  of 
eminent  l^al  ability.  It  generally  proves  to  be  the  case  that  in 
proportion  as  one  is  ignorant  of  a  subject,  the  more  he  thinks 
he  knows,  and  the  more  one  knows  the  more  he  is  impresaed 
with  the  incompleteness  of  his  knowledge.  It  therefore  ecemfl 
that  a  book  of  this  sort  will  do  great  harm,  coming  aa  it  will 
into  the  hands  of  tiiose  immature  and  incapable  of  understand- 
ing what  they  read.    They  will  undertake  to  give  connael  to 
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others  and  to  act  themselyes  on  what  th^  conceive  to  be  the 
law,  to  the  injury  of  all  parties  concerned.  Snch  books  ahoold 
prore  a  good  thing  in  making  business  for  the  legal  profession. 
Parties  will,  to  their  sorrow,  undertake  to  be  their  own  lawyers 
and  ultimately  be  obliged  to  turn  to  a  lawyer  to  extricate  them 
from  the  difSculties  into  which  they  have  fallen.  There  is  a 
popular  idea  nowadays  that  it  is  a  waste  of  time  to  spend  so 
many  years  in  school  and  college.  Some  are  attempting  to 
shorten  courses  and  cheapen  degrees.  The  contagion  extends  also 
to  preparatory  and  high  schools.  An  education  cannot  be  ready- 
made  in  a  year  or  two.  It  would  be  far  better  for  a  boy  not  to 
be  in  school  at  all  than  be  vainly  attempting  to  secure  in  two 
years  what  can  be  only  acquired  in  thrice  that  period.  His  two 
years'  work  will  give  him  the  notion  that  he  'Imows  it  all/'  and 
acting  on  the  presumption,  he  will,  to  his  subsequent  damage, 
learn  otherwise  and  be  worse  off  than  if  he  had  never  leani^ 
anything. 

The  statements  in  this  book  are  culled  from  Blackstone  and 
other  writers  and  are,  of  course,  not  incorrect,  but  set  forth  as 
they  are  in  a  disjointed,  abbreviated  form  and  being  the  only 
knowledge  the  pupil  will  have,  we  think,  for  reasons  above  given, 
that  the  result  will  be  disastrous  to  the  party  who  uses  the  bode 
and  to  those  who  are  led  to  act  on  his  aavice. 

Tf.  F.  M. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  FUBU- 

CATIONS. 

Yalb  Law  Jonucio..— June. 

The  Negro  Question,  John  R.  Dos  Paasos.  The  wise  words  of 
Andrew  Johnson  in  vetoing  the  District  of  Columbia  Suffrage  Bill 
of  January  5,  1867,  which  was  to  confer  the  suffra^  on  the  negroes  of 
the  district,  begin  this  article.  The  condition  which  Johnson  prophe- 
sitd  has  arrived,  and  it  is  now  possible  to  see  that  it  was  "nothing  less 
than  a  radical  infraction  of  the  true  principles  of  suffrage  by  one  stroke 
of  the  legislative  wand,  as  it  were,  to  suddenly  endow  those  poor 
ignorant  blacks  with  the  power  to  vote."  The  author,  who,  we  may 
Mieve  with  sincerity,  claims  to  be  a  friend  of  the  negro,  states  at  large 
the  argument  against  negro  suffrage.  He  proposes  that  the  ^^uestion  be 
left  to  the  states,  and  the  fifteenth  amendment  be  repealed  with  section 
two  of  the  fourteenth  amendment 

The  New  Code  of  Intematumal  Family  Law,  Simeon  £.'  Baldwin. 
The  provisions  of  the  international  conventions  of  1902,  in  regard  to 
marriage,  divorce,  and  the  ^guardianship  of  minors,  are  given  as  form- 
ing a  new  code  of  international  family  law.  They  are  not,  however* 
considered  to  be  suited  as  a  whole  to  the  conditions  which  exist  in  this 
country. 

Honorary  Degrees,  Henry  H.  IngersolL  The  sale  of  such  degrees 
by  a  "College  of  Law"  for  ten  dollars  each,  is  the  text  of  this  paper. 
It  is  claimed  that  the  grant  of  corporate  powers  almost  for  the  asking, 
and  for  almost  every  imaginable  purpose,  is  responsible  lor  the  exist- 
ence of  such  frauds  upon  the  public. 
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Got AKAM  Law  Timis.— July. 

Is  Action  by  Holder  Agokut  Drawer  or  Indoreer  of  a  BiU  ofEschmge 
on  the  Last  Day  of  Grace  Premature  f  Silts  Alward.  In  jorudictioos 
'  where  days  of  grace  still  cause  confosion,  this  questioii  is  liable  to  be, 
as  the  author  of  this  artide  states  that  it  is  in  Canada,  in  a  very  onsatis- 
factory  state.  It  apparently  does  not  occur  to  hini  to  soggesl  the  modem 
remedy  of  abolishing  the  custom. 

The  Evolution  of  Local  Taxation  in  Ontario.  Concluded.  Thomas 
Langston.  The  historioLl  interest  of  the  first  part  of  this  artide,  pdh 
lished  in  the  June  number,  is  continued.  The  dunge  of  Canada  mm 
m  wholly  apictdtural  to  a  manufacturing  or  mercanttle  people  is  shown, 
and,  on  this  score,  a  claim  is  made  for  a  diange  in  the  basis  of  asse»- 
ment  lor  the  purpose  of  taxation. 

CiMiBAL  Law  Jouknal.— July  3. 

A  New  Problem  in  Railway  Law.  The  Inter-urban  Electric  Road  as 
Public  Highways.  Henry  M.  Dowling.  This  article  discusses  the  ri^its 
of  such  roads  in  streets  and  public  highways,  induding  the  questioo 
whether  the  street  railwar  imposes  an  additional  servitude  on  the  streets 
of  a  dty.  The  result  of  the  dear  summary  of  the  subject  given  here 
appears  to  be  that,  if  a  traction  business  conducts  a  throu|^  business 
exdusivdy,  it  |;ives  no  advantage  to  intermediate  pcnnts  and  therefore 
imposes  an  additional  servitude  on  the  highway,  while  if  it  aooommodatcs 
kxsd  traffic  at  frequent  points  it  bestows  a  benefit  of  the  Idnd  intrmifd 
by  the  dedication  of  the  highway  to  the  public  use,  and  therefore  no 
additional  servitude  is  imposed. 

Cenisal  Law  Joubnal.— July  la 

Is  a  Newspaper  Entitled  to  Copyright?  This  is  a  short  bm 
esting  discussion  of  ''this  perplexing  question."  In  Fjigland  the 
has  been  settled  in  favor  of  tiie  newsMoer's  ri|^  to  protccthML  Here 
the  matter  still  remains  unsettled.  The  writer  of  the  artide  pleads 
for  the  protection  of  the  newspapers. 

Power  of  the  State  to  Operate  CM  Mines  and  Conscript  Men  for 
that  Purpose  when  Necessary  to  Avert  a  Public  Calauniy.  Hon.  T. 
A.  Sherwood.  The  author  of  this  artide  daims  only  to  have  civcn 
expression  to  his  views  in  a  tentative  way  in  order  to  bring  oat  a  roller 
discussion  upon  the  point  The  artide,  however,  is  evidently  weQ  ooo- 
sidered.  The  point  of  view  is  shown  by  the  loUowing  extract :  *Uiider 
the  assertion  and  exertion  of  such  a  power  by  the  state,  the  mrrocam 
extortions  of  vast  aggregations  of  capital,  as  well  as  the  unrcaaonabk 
demands  of  leagued  labor,  would  indubitably  be  repressed.  And  it  has 
seemed  to  me,  while  thinking  on  this  subject,  that  if  the  state  cannot 
pursue  some  such  course  as  that  heretofore  outlined,  then  it  has  no 
inherent  power  to  prevent  its  own  destruction  whenever  an  eoMtrgcacy 
which  threatens  that  result  shall  arise." 

An  Action  for  Mental  Suffering  Alone,  Unaccompanied  by  Phoned 
Injury,  Will  Lie  Against  a  Telegraph  Company  when  the  MenimI  Suf- 
fering is  Made  the  Foundation  of  the  Action,  emd  the  Damages  TraaUd 
as  Actual  or  Compensatory.  W.  H.  Qifton.  The  title  of  this  mitick 
is  a  digest  of  the  contents.  The  argument  is  strongly  made  and  wcD 
simported.  The  cases,  as  a  whole,  do  not  justify  the  assumption  of  the 
title,  but  show  that  many  jurisdictions  are  in  accord  with  the  theory  of 
the  author. 

OorTKAL  Law  Joumnal.— July  ai. 

Application  of  the  Doctrine  Res  Ipsa  Loquitur  and  the  E§ect  Tkerem 
of  the  Contractual  Relation  of  the  Parties.    Cyrus  J.  Wood.     A  vcrr 
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liberally  annotated  artide,  showing  clearly  the  author's  contention  that 
"it  is  not  the  sUtement  of  the  doctrine  but  iu  appUcatioo  that  presents 
difficul^."  The  cases  are  examined  with  care,  and  numy  present  fine 
points  for  decision. 

Chicago  Ligai.  News.— July  as 

Eikici  of  ike  Profiuum.  Edwin  M.  Ashcralt  Address  before  the 
Illinois  State  Bar  Association.  The  duty  of  the  lawyer  to  secure  the 
best  possible  material  for  the  bench,  to  scrupulously  observe  the  decorum 
of  the  courtroom,  and,  in  general,  to  live  upon  a  plane  commensurate 
with  his  high  calling,  is  strongly  set  forth  in  this  paper.  The  danger 
of  '^he  decline  of  the  profession  from  an  honorable  <JSce  to  a  woafj- 
making  trade"  is  touched  upon,  and,  on  the  other  hand,  the  statement  is 
made  that  the  compensation  of  the  legal  profession  is  not  great,  and  that 
no  great  fortune  has  been  accumulated  by  the  legitimate  practice  of  the 
law. 

The  Lamet^s  RelaHon  to  Social  Devilopment  Robert  W.  Hilscher. 
Address  before  the  Illinois  State  Bar  Association.  The  "commercializa- 
tion" of  the  law,  of  which  so  much  is  now  bduig  said,  »  again  dis- 
cussed, but  with  the  belief  that  the  true  lawyer  is  still  in  the  majority, 
and  that  he  has  as  great  and  as  useful  a  part  to  play  in  the  affairs  of 
the  country  as  he  has  ever  had  at  any  time. 

Law  Nons.— July. 

Law  School  Instruction  in  How  to  Find  lA#  Law.  Charles  C  Moore. 
A  very  good  statement  of  the  fact  that  students  are  not  instructed  in  the 
art  of  folding  the  law,  but  utterly  without  practical  suggestion  as  to  the 
method  for  such  instruction. 

The  Lau/s  Delay.  £.  Howard  McCabe.  This  is  part  of  an  address 
delivered  before  the  Louisiana  Bar  Association.  In  ue  part  given  here^ 
the  law's  delajr,  especially  in  Louisiana,  is  admitted  and  deplored.  One 
of  the  remedies  suggested  is  the  creation  of  a  "Court  of  Errors  of 
Louisiana."  Another,  more  applicable  to  a  wider  field,  is  the  writing 
of  shorter  opinions. 

Law  Quaitbily  Rbvikw.— July. 

the  Organisation  of  Justice  in  France.  F.  P.  Walton.  It  is  here 
shown  how  France  is  divided  into  judicial  districts,  the  numbers  of 
judges  required  under  their  system  and  the  com]»ratively  low  salaries 
which  they  receive  as  compared  with  the  rate  of  judicial  compensation 
in  England.  The  three  most  important  points  m  which  the  French 
syste^i  differs  from  the  English  are  given,  namely :  the  presence  in  civil 
cases  of  a  legal  official  representing  the  government — Is  ministers  puhUe; 
the  peculiar  functions  of  the  Court  of  Cassation,  and  the  existence  of 
separate  courts  for  the  trial  of  administrative  cases.  The  "Justice  of 
Peace  Court"  is  then  taken  up  and  examined  with  some  particularity, 
then  the  other  courts,  the  Conseils  de  Prudliommes— arbitration  boards 
— the  Commercial  Courts,  the  Courts  of  First  Instance,  the  Courts  of 
Appeal,  the  Court  of  Cassation,  and  the  Remit  {Renvoi),  All  this  is 
done  with  great  clearness  and  skill. 

Implied  Indemnities.  Walter  Hussey  Grifiiths.  The  case  of  the  Lord 
Majror  and  Corporation  of  SkeHield  v.  Barclay  and  others  (190X,  i  K.  B. 
I )  IS  the  text  for  this  article.  In  that  case  it  was  held  than  an  innocent 
purchaser  of  stock  in  a  company  or  corporation  who  sends  in  his  transfer 
to  be  registered  impliedly  agrees  to  indemnify  the  company  or  corpora- 
tion for  any  loss  they  may  suffer  as  the  direct  result  of  registering  the 
purchaser  as  a  stockholder.  The  line  of  cases  leading  up  to  this  decision 
is  set  forth  and  each  case  separately  considered,  with  ue  ultimate  con- 
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elusion,  which  seems  to  be  borne  out  by  the  cases  cited,  that  the  dedsioir 
in  the  Sheffield  G>rporation  case  is  hardly  sound. 

A  Dtftct  in  Owr  Law  of  InUmaUonal  Btmkmptcy.  Alfred  F.  Top- 
ham.  The  defect  is  declared  to  be  that  the  English  courts  have  not  the 
necessanr  jurisdiction  over  foreign  firms  carrying  on  a  branch  jurisdic- 
tion in  England.  A  remedy  is  suggested  in  the  allowance  of  a  secondary 
declaration  of  bankruptcy,  as  suggested  by  Jitta  in  his  book  on  Interna- 
tional Bankruptcy. 

Th4  New  "InvesHgatUm"  for  PatenU.  J.  Dundas  White.  The  Eng- 
lish Patents  Act  of  1902  has  made  some  important  changes  in  the  FnglMh 
patent  system;  among  them  making  new  provisions  for  investigatioa 
mto  prior  specifications  before  new  patents  are  granted.  The  new 
system  is  here  described,  and  in  a  measure  approved,  with  a  regret  that 
certain  excluded  classes  were  not  included  in  the  legislation,  tndoding 
all  foreign  specifications.  Section  4900  of  the  ReviMd  Statutes  of  the 
United  States  is  suggested  as  a  go^  model  to  follow  in  England,  in 
order  to  protect  the  public  from  unconsciously  infringing  upon  a  patent. 

Th4  Government  of  the  Foreigners  in  China,  A.  11  Latter.  The 
woridng  of  the  system  of  extra-territoriality  in  China  and  its  effect 
upon  the  British  residents  there  are  described  by  a  barrister-at-law  of 
Shanghai.  This  system  allows  the  European  to  live  under  his  own  laws 
in  a  foreign  country,  and  places  the  foreigner  in  a  very  independent 
position  as  regards  the  country  within  whose  territory  he  has  taken  op 
his  abode.  The  writer  shows,  however,  that  under  this  system  the 
administration  of  justice  is  often  a  failure,  especially  when  the  Imws  of 
two  foreign  countries  come  into  conflict,  as  they  naturally  do  in  a  town 
like  Shanghai.  The  underlying  regret  of  the  writer  seems  to  be  that 
"it  is  now  too  late  for  Great  Britain  to  annex  Shanghai  or  anj  other 
treaty  port,"  and  that,  therefore,  the  evils  are  likely  to  continue 

Bonne  Jnrista  Mains  Christa.  Courtney  Kenny.  An  entertaining 
study  of  the  whys  and  wherefores  of  the  popular  prejudice  against  the 
legal  profession.  Ecclesiastical  jealousy,  the  preponderance  of  the  legal 
element  in  political  life,  and  the  power  gained  thereby,  and  the  feeling 
that  to  assert  one's  ri|^t  to  one  s  own  against  the  right  of  a  Idknr- 
man  is  unchristian,  are  given  as  reasons  ror  the  growth  of  the  feeling. 
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THE  PRESENT  STATUS  OF  THE  DEFENCE  OF 

WANT  OF  MUTUALITY  IN  SPECIFIC 

PERFORMANCE.^ 

In  1828,  in  Flight  v.  Bolland,  Sir  John  Leach  laid  down 
the  principle  that  in  cases  of  specific  performance  the  remedy 
must  be  mutual,  and  refused  to  give  specific  performance 
to  an  infant^  plaintiff.  This  was  the  first  authoritative  state- 
ment of  the  principle  of  the  necessity  for  mutuality  in 
remedy.  Since  this  case,  however,  the  validity  of  such  a 
defence  has  been  from  time  to  time  conceded  on  both  sides 
of  the  Atlantic  by  courts  and  text- writers. 

The  statement  that  the  remedy  of  specific  performance 

*  Previous  articles  on  the  defence  of  want  of  mutuality  will  be  found 
in49A.L.  R.  (O.  S.),pp.  370,  383,447,  507,  559;  Vol.  50,  pp.65,  351, 

329.394,523- 

'  Flight  V.  Bolland,  4  Rus.  298.  Dicta  to  the  same  effect  will  be 
fotmd  in  Richards  v.  Green,  23  N.  J.  Eq.  536,  1872,  538;  Ten  Eyck  v. 
Manning,  52  N.  J.  Eq.  47, 1893,  51.  In  these  cases  the  emphasis  is  laid 
on  the  want  of  mutuality  in  the  obligation  of  the  parties  rather  than 
in  the  remedy.  InSeatonv,  Tohill,  53  Pac.  Rep.  170. Colo.,  1898,  the 
infant  had  specific  performance  in  spite  of  the  defence.  See  the  first 
paper  on  this  defence  by  the  author,  49  A.  L.  R.  (O.  S.)  270. 
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should  be  mutual  seems  to  be  due  to  two  things.  One  is  the 
thought  that  a  court  of  equity  is  a  court  which,  in  a  pecu- 
liar sense,  must  be  fair  to  all  parties.  The  other  is  the  fact 
that  the  plaintiff  always  has  his  action  for  damages  if  his 
bill  for  performance  is  denied,  and  the  consequent  feeling 
that  the  relief  is,  in  a  sense,  discretionary.  The  result  is  the 
idea  that  this  court,  which  must  be  fair  to  all,  should  re- 
fuse this  discretionary  relief  unless  it  is  able  to  control  the 
plaintiff  in  the  same  manner  as  he  would  have  it  control  the 
defendant. 

The  court's  inability  to  control  the  plaintiff's  performance 
of  his  side  of  the  contract,  because  perhaps  of  the  personal 
or  complicated  nature  of  that  which  he  undertook  to  do, 
may  relate  to  the  plaintiff's  past,  present  or  future  obli- 
gations. There  are,  therefore,  three  possible  ways  in 
which  there  may  be  want  of  mutuality  in  the  remedy. 
This  mutuality  may  be  lacking  at  the  inception  of  the 
contract,  but  not  at  the  time  the  bill  is  brought.  For  in- 
stance, A.  may  agree  to  convey  land  X.  to  B.,  though  at 
the  time  A.  may  have  neither  a  good  title  to  X.  nor  the 
power  to  obtain  one.  A.  may,  however,  secure  a  good  title 
and  then  bring  his  bill  against  B.  for  specific  performance. 
Here  there  would  be  a  want  of  mutuality  in  the  inception 
of  the  contract,  but  none  at  the  time  of  the  suit.  Again, 
there  may  be  want  of  mutuality  at  the  time  of  the  decree. 
Take  the  case  of  the  infant  plaintiff  which  was  before  Vice- 
Chancellor  Leach.  At  any  time  before  decree,  if  the  infant 
had  chosen  to  withdraw  his  bill,  the  defendant  could  not 
have  prevented  him  from  doing  so,  or  have  had  specific  per- 
formance against  the  infant.  Had  the  court  seen  fit  in  that 
case  to  grant  the  prayer  of  the  plaintiff's  bill,  at  the  very  mo- 
ment they  would  be  making  a  decree  against  the  defendant, 
they  would  be  powerless  to  grant  a  similar  decree  in  his 
favor.  Lastly,  there  may  be  what  we  may  call  want  of  mutu- 
ality after  the  decree  is  made.  If  an  infant  contracts  to  buy 
land  for  a  present  sum  of  money,  though  the  remedy  is  not 
mutual  at  the  time  of  the  decree,  a  decree  in  his,  favor,  be- 
ing conditioned  on  the  payment  of  the  money,  leaves 
nothing  to  be  performed  by  the  plaintiff  after  the  defend- 
ant has  obeyed  the  decree.     But  there  are  many  contracts 
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in  which  one  party  agrees  to  do  an  act  on  the  faith  of  the 
other's  promise  to  perform  some  act  in  the  future,  and  this 
act,  which  is  to  be  performed  in  the  future,  may  be  of  a 
character  not  enforceable  by  any  court.  Thus  B.  may  agree 
to  pay  A.  a  sum  of  money,  and  A.  may  agree  in  return  for 
the  present  payment  of  the  money  to  perform  personal  ser- 
vices for  B.  If  now  A.  should  bring  a  bill  against  B.  for 
the  money  and  the  court  should  grant  the  prayer  of  the  bill, 
after  B.  had  obeyed  the  decree,  A.  would  have  obligations  to 
perform  which  the  court  could  not  enforce. 

Some  have  stated  the  defence  of  want  of  mutuality  of 
remedy  so  as  to  apply  to  cases  in  which  there  is  want  of 
mutuality  at  the  inception  of  the  contract.  Thus  Lord  Jus- 
tice Fry  in  his  work  on  Specific  Performance,  says :  "A  con- 
tract to  be  specifically  enforced  by  the  court  must,  as  a  gen- 
eral rule,  be  mutual,  that  is  to  say,  such  as  might  at  the 
time  it  was  entered  into,  have  been  enforced  by  either  of  the 
parties  against  the  other  of  them."^  But  the  result  of  our 
previous  papers  on  this  defence  is  to  show,  that  mutuality  of 
remedy  existing  at  the  inception  of  the  contract  has  never 
been  required.  Thus,  whether  we  regard  a  contract  in 
which  one  party  holds  an  option  as  a  contract  lacking  mu- 
tuality in  obligation  or  mutuality  in  remedy,  there  is  now 
no  doubt,  that  if  the  party  holding  the  option  desires  to 
exercise  it,  he  may  enforce  the  other  party's  obligations,  in 
spite  of  the  fact  that,  between  the  inception  of  the  con- 
tract and  the  exercise  of  the  option,  the  court  could  not  have 
given  the  defendant  similar  relief.*  So  also  a  plaintiff  can 
have  specific  performance  when  he  has  performed  all  his 
obligations  under  the  contract,  though  these  obligations 
were  of  such  a  character  that  a  court  of  equity  could 
not  have  compelled  the  plaintiff  to  have  performed  them.* 

•  Section  460,  Edition  of  1903. 

•  See  articles  by  the  author  in  49  A.  L.  R.  (O.  S.),  pp.  270,  327,  383, 
447  and  507. 

•  Thus  in  spite  of  the  objection  of  want  of  mutuality,  where  the 
plaintiff  had  agreed  to  go  on  certain  land  and  improve  it,  in  return  for 
a  conveyance  of  a  part,  having  improved  the  land,  he  succeeded  in  his 
bill  for  the  performance  of  the  defendant's  covenant  to  convey;  Thur- 
ber  v.  Meves,  119  Cal.  35, 1897.  ^elch  v.  Whelpley,  62  Mich.  15,  1886, 
21,  is  a  similar  case.     See  further,  Wynn  v.  Garland,  19  Ark.  23,  1857, 
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Again,  though  it  may  be  doubtful  if  an  infant  plaintiff 
can  maintain  a  bill  for  specific  performance  of  a  contract, 
there  is  no  doubt  but  that  the  infant,  coming  of  age  and 
affirming  the  contract,  may  maintain  his  bill,  in  spite 
of  the  fact  that  at  the  time  the  contract  was  entered  into 

36,  where  the  plaintiff  had  per  his  agreement  dug  a  ditch,  and  Boyd  v. 
Brown,  34  S.  E.  Rep.  907,  W.  Va.,  1899,  where  he  had  dug  for  oil.  So 
also  where  one  promises  to  convey  land  for  professional  services,  the 
services  having  been  performed  he  will  be  made  to  convey.  Ballard 
V.  Carr,  48  Cal.  74,  1874,  80;   Howard  v.  Throckmorton,  48  Cal.  483, 

1874,  489;  Topeka  Water  Supply  Co.  v.  Root,  56  Kas.  187,  1895,  In 
all  of  these  cases  the  defence  of  want  of  mutuality  was  raised.  See  also 
Wakehanv.  Barker,  82  Cal.  46,  1889,49  (Dicta),  and Frue  v,  Hough- 
ton, 6  Colo.  318,  1883,  324,  325,  where  the  character  of  the  services  per- 
formed is  not  mentioned. 

In  the  following  cases  specific  performance  was  given  the  plaintiff 
who  had  performed  acts  which  he  could  not  have  been  made  to  per- 
form, the  defendant's  counsel  or  the  court  failing  to  raise  or  discuss  the 
question  of  want  of  mutuality:   Allen  v.  Cerro  Gordo  Co.,  40  la.  349, 

1875,  where  the  plaintiff  had  performed  legal  professional  services,  and 
Lane  v.  May  &  Thomas  Hardware  Co.,  121  Ala.  296,  1898,  where  the 
plaintiff  had  built  a  house. 

It  is  not  unusual  in  cases  where  parole  contracts  to  convey  land  are 
sought  to  be  enforced,  to  findrthat  the  consideration  for  the  conve}-- 
ance  has  been  the  performance  of  acts  which  the  court  could  not  have 
compelled  the  plaintiff  to  perform.  In  these  cases,  while  we  are  apt 
to  find  that  the  question  arising  under  the  Statute  of  Frauds  is  dis- 
cussed at  length,  neither  court  nor  counsel  are  apt  to  raise  any  question 
of  mutuality.  For  examples  of  such  cases  see:  Denlar  v.  Hile,  123 
Ind.  68,  1889,  Lothrop  v.  Marble,  81  N.  W.  Rep.  885,  S.  D.,  1900,  and 
Bryson  v.  McShane,  35  S.  E.  Rep.  848,  1900,  where  the  plaintiff 
had  performed  a  promise  to  support  the  defendant,  and  Telford  v. 
The  Chicago  P.  &  M.  R.  R.  Co.,  172  111.  559,  1898,  where  the  plaintiff 
had  built  a  railroad  on  the  faith  of  the  defendant's  promise  to  convey 
certain  land.  In  Linsay  v.  Warnock,  93  Ga.  619,  1894,  where  the 
defendant  had  promised  to  convey  certain  minerals  in  return  for  the 
plaintiff's  exploration  of  the  land,  the  question  of  mutuality  is  dis- 
cussed in  connection  with  the  Statute  of  Frauds,  the  plaintiff  not 
having  signed  the  contract,  but  not  in  connection  with  the  fact  that 
the  court  could  not  have  forced  the  plaintiff  to  explore  for  minerals. 

In  all  these  cases  the  plaintiff  was  by  the  terms  of  the  agreement 
obliged  to  perform  the  personal  services  or  other  acts  which,  at  the 
time  of  bringing  his  bill,  he  had  performed.  These  cases  are  sometimes 
confused  with  those  in  which  there  is  originally  no  contract  between 
the  parties,  but  a  mere  offer  on  the  part  of  the  defendant  that  if  some 
personal  service  or  similar  act  is  performed  by  the  plaintiff,  the  de- 
fendant will  in  consideration  convey  land,  and,  at  the  time  of  bringing 
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there  was  want  of  mutuality  in  obligation  and  remedy.' 
Or  again,  in  jurisdictions  where  the  fourth  section  of  the 
English  statute  of  frauds  is  in  force,  the  defendant  in  an 
action  for  the  specific  performance  of  a  contract  concern- 
ing land  cannot  successfully  maintain  the  defence  of  want 
of  mutuality,  though  the  plaintiff  has  not  signed  any  mem- 
orandum of  the  contract,  and  therefore,  before  the  plaintiff 
brought  his  bill,  the  defendant  could  not  have  enforced  the 
contract  against  the  plaintiff.''  Lastly,  contracts  in  which 
the  vendor  has  agreed  to  convey  to  the  vendee  a  good  title 
to  certain  land,  will  be  enforced  at  the  vendor's  instance  if  he 
offers  a  good  title  before  decree,  even  though  the  vendee 
proves  that  at  the  time  the  vendor  entered  into  the  contract 
he  did  not  have  either  a  good  title  to  the  land  or  the  legal 
power  to  obtain  a  good  title,  and  therefore  that  it  would 
have  been  impossible  for  the  court  at  the  inception  of  the 
contract  to  have  given  the  defendant  the  relief  which  the 
plaintiff  now  desires  to  obtain  and  does  obtain.® 

Examples  of  all  these  cases  in  which,  in  spite  of  want 
of  mutuality  in  the  remedy,  specific  performance  is  given, 
occur  as  early  as  the  eighteenth  century.  They  cover  all 
possible  instances  in  which  it  may  be  said,  that  there  was 
want  of  mutuality  in  the  remedy  at  the  time  of  entering 
into  the  contract,  but  none  at  the  time  the  decree  was  made. 
In  all,  at  the  inception  of  the  contract,  the  court  could  not,  at 
the  instance  of  the  defendant,  have  enforced  the  plaintiff's 
obligations ;  but  in  all,  had  the  plaintiff  discontinued  his  suit 

his  bill  the  plaintiff  has  accepted  the  defendant's  offer  by  performing 
the  act  in  question.  In  these  cases  there  is  no  possible  want  of 
muttiaUty  either  in  obligation  or  in  remedy.  The  defence  of  want  of 
mutuality  in  such  cases  has,  however,  been  occasionally,  though  never 
successfully,  raised.  These  cases  we  have  discussed  in  49  A.  L.  R. 
(O.  S.)  315,  note  15. 

•  For  a  discussion  of  cases  involving  the  specific  performance  of 
contracts  made  by  infants,  married  women  and  dependent  persons 
generally,  see  articles  by  author  in  49  A.  L.  R.  (O.  S.)  270,  271;  and 
50  A.  L.  R.  (O.  S.)  251. 

'  For  a  discussion  of  the  Statute  of  Frauds  and  the  defence  of  want 
of  mutuality  in  the  remedy,  see  article  by  the  author  in  49  A.  L.  R. 
(O.  S.)  559. 

•  For  a  discussion  of  this  subject,  see  article  by  author  in  50  A.  L 
R.  (O.  S.)  523. 


596     THE  PRESENT  STATUS  OF  THE  DEFENCE  OF  WANT 

immediately  before  the  decree  in  his  favor,  leaving  his  side 
of  the  contract  unexecuted,  the  defendant  could  have  at  once 
brought  his  bill  against  the  one  time  plaintiff  and  obtained 
specific  performance.  We  may,  therefore,  at  least  affirm, 
that  the  idea  that  the  remedy  should  be  mutual  was  bom 
with  the  limitation  that  want  of  such  mutuality  at  the  incep- 
tion of  the  contract  which  does  not  exist  at  the  time  the  court 
is  called  upon  to  make  a  decree  is  not  sufficient  to  defeat  the 
plaintiff's  bill.«>     . 

Some  courts  perceiving  that  mutuality  in  the  remedy  at 
the  inception  of  the  contract  is'  not  required,  and  noticing 
at  the  same  time  that  in  many  cases  where  specific  per- 
formance has  been  granted  that  this  want  of  mutuality  has 
been  cured  before  decree,  have  laid  down  the  rule,  that  to  ob- 
tain specific  performance,  while  it  is  not  necessary  that  there 
should  have  been  mutuality  of  remedy  at  the  time  the  con- 
tract was  entered  into,  it  is  necessary  that  there  should  be 
mutuality  of  remedy  at  the  time  of  the  decree.  This  state- 
ment is  unquestionably  supported  by  the  decision  in  the 
case  in  which  the  necessity  for  mutuality  of  remedy  was 
first  authoritatively  announced.  But  as  we  have  seen,  it  is 
to-day  doubtful  whether  the  courts  will  apply  the  defence  of 
want  of  mutuality  in  the  remedy,  where  that  defence  is 
based  on  the  infancy  of  the  plaintiff.^^  It  is  at  the  same  time 
not  doubtful  that  no  attention  will  be  paid  to  the  defence  in 
the  only  other  possible  instances  in  which  want  of  mutuality 
of  remedy  exists  at  the  time  of  the  decree,  but  not  after- 
wards. Thus  a  contract  between  a  fiduciary  and  his  principal 
will  often  be  enforced  in  favor  of  the  principal  though  not 
against  him,  or  a  contract  obtained  by  fraud  will  be  enforced 
against  but  not  in  favor  of  the  wrongdoer.^^  In  many  cases 
of  this  character  the  innocent  plaintiff  might  withdraw  his 
bill  immediately  prior  to  a  decree  in  his  favor,  and  yet  the  de- 
fendant be  still  unable  to  enforce  the  contract.**    Again,  in 

•  For  an  opinion  to  this  effect,  see  Water  Supply  Co.  v.  Root,  56 
Kan.  187,  1895,  197. 

*•  See  article  by  author,  49  A.  L.  R.  (O.  S.),  page  271. 

"  For  a  statement  of  these  exceptions,  see  article  by  Professor  Ames. 
3  Columbia  Law  Rev.,  i. 

"  The  writer  has  no  doubt  of  the  soundness  of  this  statement,  but 
he  is  tmable  to  discover  a  case  in  which  the  wronged  party  in 
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contracts  for  the  sale  of  land  the  vendor  may  be  so  far 
unable  to  fulfill  his  side  of  the  contract  as  to  preclude  any 
possibility  of  the  courts  granting  a  decree  in  his  favor,  yet, 
at  the  instance  of  the  vendee,  the  court  will  make  the  vendor 
perform  his  contract  as  far  as  he  is  able  to  do  so.  In  such 
a  case  the  plaintiff  unquestionably  has  a  right  to  withdraw 
the  bill  at  any  time  prior  to  decree.^*  Lastly,  in  England, 
one  who  makes  a  voluntary  settlement,  and  then  enters 
into  a  contract  to  sell  the  property,  can  be  compelled  to  live 
up  to  his  contract,  the  settlement  being  avoided  in  favor  of 
the  purchaser,  but  the  vendor  cannot  force  the  buyer  to  take 
the  property,  nor  will  the  court  assist  the  vendor  to  get  rid 
of  the  settlement.^* 

The  practice  of  granting  specific  performance  in  these 
cases  existed  before  the  defence  of  want  of  mutuality  in  the 
remedy  was  fully  developed.  Thus  we  are  forced  to  the 
conclusion  that,  except  in  the  case  of  the  infant  plaintiff,  a 
court  of  equity  has  never  refused  specific  performance  on 
the  ground  of  want  of  mutuality  in  the  remedy  existing  at 
the  time  of  the  decree,  but  not  afterward. 

There  remain,  however,  cases  in  which  there  is  not  only 
want  of  mutuality  at  the  time  of  the  decree,  but  want  of 
mutuality  after  the  decree  is  made,  that  is,  cases  in  which, 
should  the  court  make  the  defendant  perform,  the  plaintiff 
would  still  have  imexecuted  covenants  which  the  court  would 
be  powerless  to  enforce.  Professor  Ames,  believing  that  a 
court  will  not  grant  specific  performance  in  cases  falling 
under  this  class,  and  at  the  same  time  recognizing  the  two 
exceptions  just  mentioned  to  the  statement  that  the  remedy 
jnust  be  mutual  at  the  time  of  the  decree,  has,  in  a  recent 
article  in  the  Columbia  Law  Review,  formulated  the  fol- 
lowing rule:  "Equity  will  not  compel  specific  perform- 
ance by  a  defendant  if,  after  performance,  the  common 
law  remedy  of  damages  would  be  his  sole  security  for 

falling  under  the  classes  mentioned  in  the  text,  having  brought  a  bill 
for  specific  performance,  afterwards  withdrew  the  same,  and  became 
defendant  to  a  bill  to  enforce  the  same  contract. 

''  For  a  discussion  of  this  class  of  cases,  see  article  by  author  in  50 
A.  L.  R.  (O.  S.),  329. 

^*  Smith  V.  Garland,  2  Meriv.  123,  181 7. 
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the  performance  of  the  plaintiff's  side  of  the  contract."** 
His  idea  is  that  the  defendant  must  never  be  able  to  say 
to  the  court :  "You  obliged  me  to  live  up  to  my  part  of  this 
contract,  and  now  you  cannot  make  the  plaintiff  perform  his 
part."  Mutuality  of  remedy,  in  the  sense  that  the  court  must 
see  that  they  are  able  to  grant  similar  relief  in  the  future  to 
the  defendant,  must  exist  before  a  court  will  grant  a  bill 
for  the  specific  performance  of  a  contract.  This  statement 
does  not  conflict  with  any  of  the  rules  of  law  discussed  in 
our  previous  papers.  If  it  had  been  made  in  1828  it  would 
not  have  conflicted  with  any  then  existing  decision,  as  at 
that  time,  as  far  as  the  writer  is  aware,  there  was  no  reported 
decision  in  which  the  plaintiff  had  asked  for  specific  per- 
formance though  he  had  future  obligations  to  perform 
which  the  court  could  not  enforce.  It  is  the  object  of  this 
paper  to  take  up  this  class  of  cases,  cases  all  of  which  occur 
after  1828,  and  ascertain  how  far  the  defendants  have  been 
able  to  successfully  raise  the  defence.  Or,  put  in  another 
way,  our  object  is  to  trace  the  development  of  the  idea  that 
the  remedy  should  be  mutual  in  practically  the  only  class 
of  cases  to  which  the  idea  in  1828  could  have  been  applied 
without  reversing  the  ancient  practice  of  the  court.  We 
will  first  discuss  the  English  and  then  the  American  cases. 

A  few  years  after  the  decision  in  Flight  v.  Bolland,  Vice- 
Chancellor  Shadwell  in  Kimberley  v.  Jennings,^^  expresssed 
a  similar,  but  much  broader  rule  than  that  given  by  Sir  John 
Leach  in  Flight  v.  Bolland.  He  said  that  an  agreement 
which  chancery  cannot  perform  in  whole,  it  cannot  perform 
in  part."  It  will  be  perceived  that  this  statement  covers 
all  cases  in  which  there  is,  at  least  after  the  decree, 
want  of  mutuality  in  the  remedy,  and  also  all  cases 
in  which  the  defendant,  besides  having  unexecuted  prom- 
ises which  the  court  can  enforce,  has  also  unexecuted 
promises  which  the  court  cannot  enforce.     Thus,  if  at  the 

**  Col.  Law  Rev.,  pp.  2,  3.  Professor  Ames  has  here  written  an 
interesting  and  learned  article  which  will  repay  careful  reading.  He 
reaches  somewhat  different  conclusions  than  those  reached  in  this 
article,  both  as  to  what  is  and  what  ought  to  be  the  law  in  respect  to 
the  defence  of  want  of  mutuality. 

"  6  Sim.  340,  1836.  "  Page  352. 
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time  A.  brings  his  bill  for  specific  performance  against 
B.,  A.  has  unexecuted  covenants  which  should  be  per- 
formed in  the  future,  but  which  the  court  would  be*  power- 
less to  enforce,  there  exists  an  inability  on  the  part  of 
the  court  to  enforce  the  contract  as  a  whole;  but  there  is 
also  a  similar  inability  when  the  court  can  enforce  some 
but  not  all  of  the  things  which  the  defendant  has  under- 
taken to  do.  Suppose,  for  instance,  B.  promises  to  act  for 
a  season  at  A.'s  theatre,  and  not  to  act  during  that  season 
at  any  other  theatre.  There  is  no  mechanical  difficulty  in 
the  court's  enforcing  B.'s  negative  promise,  but  the  court 
cannot  force  B.  to  act  at  A.'s  theatre,  and  therefore  cannot 
perform  the  contract  as  a  whole,  though  there  does  not 
exist  any  want  of  mutuality  in  the  remedy. 

In  Kimberley  v.  Jennings,  the  defendant,  Jennings,  a 
young  man,  had  made  a  contract  with  the  plaintiffs,  a  firm 
of  merchants.  In  this  contract  Jennings  promised  to  act  as 
clerk  and  traveling  salesman  for  the  plaintiffs  for  six  years 
on  a  certain  salary.  He  also  expressly  promised  not  to  work 
during  the  term  for  anyone  else.  The  plaintiffs,  besides 
promising  to  pay  his  salary,  also  agreed  that  at  the  end  of 
six  years  they  would  take  the  defendant  into  partnership 
with  them  on  terms  to  be  then  arranged.  After  being  in  the 
plaintiffs'  employ  for  nearly  twelve  months,  Jennings  at- 
tempted to  terminate  the  contract  and  connect  himself  with 
rival  merchants.  The  plaintiffs  prayed  that  Jennings 
should  be  restrained,  for  the  remainder  of  the  term,  from 
engaging  in  any  business  similar  to  that  in  which  the  plain- 
tiffs were  engaged.  The  Vice-Chancellor  believed  that  the 
agreement  for  a  partnership  at  the  end  of  six  years  was  an 
important  part  6i  the  contract,  and  that  this  part  was  so 
vague  that  the  court  could  not  execute  it.^®    In  this  view  of 

^'  He  also  thought  that  it  was  not  the  meaning  of  the  contract, 
that  the  defendant  should  not  work  for  anyone  but  the  plaintiffs  for 
six  years;  but  that  the  contract  meant  merely,  that  if  he  continued  to 
work  for  and  receive  a  salary  from  the  plaintiffs,  he  should  not  at  the 
same  time  work  for  anyone  else.  This  construction  of  the  contract 
was  sufficient  to  decide  the  case.  Fiuthermore,  he  expresses  his 
opinion  to  the  effect,  that  if  the  contract  is  to  be  construed  as  the 
plaintiffs  contend,  it  is  a  hard  bargain  and  equity  should  have  nothing 
to  do  with  it. 


600     THE  PRESENT  STATUS  OF  THE  DEFENCE  OF  WANT 

the  contract  it  would  have  been  possible  to  decide  the  case 
on  the  ground  that  the  minds  of  the  parties  had  never  met 
over  an  important  ingredient,  or  on  the  ground  that  there 
was  want  of  mutuality  in  the  remedy,  as  the  defendant 
could  not  have  forced  the  plaintiffs  to  take  him  into  partner- 
ship on  indefinite  terms.  But  the  Vice-Chancellor  chose, 
as  stated,  to  place  his  decision  on  the  broad  ground :  "This 
agreement  cannot  be  performed  as  a  whole,  and  therefore 
this  court  cannot  perform  any  part  of  it."^®  In  this  way 
the  necessity  for  mutuality  in  the  remedy  had  no  sooner  been 
clearly  expressed,  than  a  principle  was  stated  capable  of 
much  wider  application,  but  including  cases  in  which  there 
would  be  want  of  mutuality  after  decree.  For  the  next  few 
years,  and  to  a  certain  extent  throughout  all  subsequent  Eng- 
lish thought  on  specific  performance,  the  idea  that  a  court  of 
equity  must  be  able,  if  it  is  to  enforce  a  contract  at  all,  to 
enforce  it  as  a  whole,  has  received  more  attention  than  the 
idea  that  the  remedy  must  be  mutual.  Thus  within  two 
years  of  Kimberley  v.  Jennings,  the  Chancellor,  Lord  Lynd- 
hurst,  emphasized  the  same  idea  in  Ranger  v.  The  Great 
Western  Railway  Co,,^  though  in  view  of  the  facts  of  the 
case  before  him  his  remarks  are  dicta.  A  contractor  agreed 
to  build  a  railroad,  pa)mient  for  the  work  to  be  made  as 
the  construction  proceeded.  After  a  portion  of  the  work 
had  been  completed  the  company  seized  the  contractor's 
plant,  and  refused  to  allow  him  to  proceed  with  the  contract. 
The  contractor  brought  a  bill  against  the  company  to  com- 
pel them  either  to  permit  him  to  proceed  or  elect  to  ter- 
minate the  contract,  in  which  event  he  asked  for  an  account 
The  demurrer  of  the  defendants  was  overruled,  but  the  chan- 
cellor believed  that  if  the  bill  had  merely  asked  that  the  de- 
fendants be  restrained  from  interfering  with  the  plaintiflEs, 
and  had  contained  no  alternative  prayer,  he  wotdd  have  dis- 
missed it,  because  he  could  not  enforce  the  entire  con- 
tract. He  says :  "If,  however,  the  contract  is  to  be  proceeded 
with,  it  is  obviously  of  a  nature  over  which  this  court  can- 
not take  jurisdiction,  by  way  of  directing  specific  perform- 
ance; and  not  having  that  jurisdiction  over  the  entire  con- 
tract, the  court  will  not  assume  it  over  a  particular  part  of 

"  Page  352.  »•  I  Railway  Cas..  x.  1838. 
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the  contract,  or  interfere  with  a  view  of  enabling  the  plain- 
tiff to  proceed  with  his  work."**  Again,  in  1842,  the  idea 
received  the  sanction  of  Sugden,  then  Lord  Chancellor  of 
Ireland,  in  the  case  of  Gervais  v.  Edwards}^  In  that  case 
the  land  of  A.  was  separated  from  that  of  B.  by  a  stream. 
This  stream  overflowed  its  banks.  A.  and  B.  agreed  to 
change  the  channel  and  build  a  dam.  The  work  was  to  be 
undertaken  under  the  direction  of  arbitrators.  The  arbitra- 
tors made  an  award.  This  award,  however,  did  not  and 
could  not  affect  a  clause  of  the  contract  which  provided, 
that  if  after  the  work  was  completed  damage  of  a  certain 
kind  was  done  to  B.'s  land,  A.  should  give  him  land  in 
compensation.  Sugden  refused  specific  performance,  of  the 
award  at  the  instance  of  A.,  because  he  could  not  execute 
every  part  of  the  contract,  believing  that  by  "the  rule  of  the 
court,"  if  he  was  called  upon  to  execute  the  contract,  he 
"must  specifically  execute  every  portion  of  it."*'  Or,  as  he 
explained  in  Lumley  v.  Wagner, ^^  he  could  not  leave  unper- 
formed anything  which  he  subsequently  might  be  called 
upon  to  perform.*** 

The  language  in  the  case  of  Gervais  v.  Edwards,  and  the 
principle  that  the  court  in  cases  of  specific  performance 
must  be  able  to  perform  the  whole  contract,  was  further 
strengthened  by  the  case  of  HUls  v.  Croll,^^  decided  by 
Lord  Chancellor  Lyndhurst  in  1845.  The  defendant  in  this 
case  promised  to  purchase  from  the  plaintiff,  and  from  no 
one  else,  for  a  period  of  fourteen  years,  all  the  acids  which 
he,  the  defendant,  should  require  in  the  manufacture  of 
ammonia.*''  The  plaintiff  on  his  part  promised  to  manu- 
facture or  purchase  elsewhere  the  acid  demanded  by  the  de- 

"  Pages  51,  52.  »  2  Du.  &  War.  80,  1842. 

"  Page  83.  »<  I  De  G.  M.  &  G.  604,  1852,  626. 

*  It  will  be  noted  that  in  this  case  there  is  no  evidence  that  the  cotirt 
could  not  enforce  the  clause  of  the  contract  in  reference  to  the  possible 
damage  done  by  the  dam,  if  such  damage  occurred.  Sugden's  objec- 
tion seems  to  be  that  the  decree  he  was  asked  to  make  might  not 
complete  the  contract. 

»  2  Phillips  60.  1845, 

^  He  also  promised  to  give  the  plaintiff  an  option  on  all  the  ammonia 
he  produced.  This  promise,  however,  was  not  material  to  the  question 
before  the  court. 
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fendant.^®  The  agreement  had  been  in  force  for  some  time, 
the  plaintiff  living  up  to  his  side  of  it,  when  the  defendant 
began  to  purchase  acids  of  other  persons.  The  plaintiff 
brought  his  bill  to  restrain  the  defendant  from  purchasing 
from  any  one  but  himself.  Lord  Lyndhurst  believed  that 
he  had  no  power  to  make  the  plaintiff  manufacture  add  or 
purchase  it  elsewhere  and  deliver  it  to  the  defendant.** 
Therefore,  from  his  own  conception  of  the  limited  nature 
of  his  powers,  should  he  have  granted  plaintiff's  bill,  there 
would,  after  the  decree,  have  been  want  of  mutuality — ^he 
could  not  have  made  the  plaintiff  perform  his  side  of  the 
contract.  But  it  is  not  on  the  groimd  of  want  of  mutuality 
in  the  .remedy  that  he  dismisses  the  plaintiff's  bill,  but  on 
the  broader  ground,  equally  applicable  to  the  facts  of  the 
case :  "That  unless  the  court  can  decree  specific  performance 
of  the  whole  contract,  it  will  not  interfere  to  enforce  any 
part  of  it."»® 

With  these  cases  enforcing  his  own  expressed  opinion  in 
Kimberley  v.  Jennings,  Vice-Chancellor  Shadwell  had  pre- 
sented to  him  the  case  of  Dietrichsen  v.  Cabburn.^^   In  this 

*•  From  the  report  it  is  doubtful  whether  the  plaintiff  had  the  right 
to  purchase  the  acid  elsewhere;  but  this  view  of  the  contract  was  taken 
by  Lord  Lyndhurst. 

'•  His  inability  to  force  the  plaintiff  to  purchase  the  acid  elsewhere 
may  be  questioned.  If  the  acid  was  easily  purchasable  on  the  market, 
there  would  appear  to  be  no  difficulty  in  a  court  of  chancery  ordering 
a  person  to  purchase  it,  if  such  action  was  necessary  in  order  to  do  full 
justice  to  the  parties.  '•  Page  62. 

"  3  Phillips  52,  1846.  We  shotxld  also  refer  here  to  the  case  of  Rolfe 
v.  Rolfe,  15  Sim.  88, 1846,  a  case  decided  by  Vice-Chancellor  Shadwell 
There  was  not  any  element  of  want  of  mutuality  in  the  remedy,  or  any 
want  of  ability  on  the  part  of  the  court  to  enforce  the  contract  as  a 
whole.  But  perhaps  because  of  the  extraordinary  ground,  in  view  of 
the  fact  of  the  case,  on  which  the  Vice-Chancellor  put  his  opinion,  the 
case  is  often  confused  with  the  line  of  cases  we  are  discussing.  The 
facts  are  as  follows:  A,  B  and  C  were  in  partnership  as  tailors.  They 
agreed  to  dissolve,  A  paying  B  and  C  each  $1000,  and  A  further 
covenanting  to  employ  B  as  a  cutter,  as  long  as  A  continued  in  the 
business  of  tailor.  B  covenanted  not  to  carry  on  the  business  of  a 
tailor,  either  alone  or  with  any  other  within  twenty  miles  of  the  Stand- 
ard on  Comhill.  B.  began  to  violate  this  negative  stipulation,  and  A 
brought  his  bill  to  restrain  him.  Here  was  a  case  in  which  the  court 
could  completely  perform  the  unexecuted  promises  of  either  party. 
The   defendant   had  made  the  promise  not  to  engage  in  the  busi- 
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case  the  defendant  had  agreed  with  the  plaintiff  that  the 
latter  should  act  for  twenty-one  years  as  the  wholesale  agent 
for  the  defendant's  patent  medicine,  and  that  the  defendant 
should  supply  the  plaintiff  with  all  the  medicine  he  sold  at 
a  discount  of  40  per  cent.    The  defendant  also  promised  not 
to  supply  anyone  else  the  medicine  at  a  greater  discount 
than  25  per  cent.    After  the  contract  had  been  in  operation 
for  about  six  years,  the  defendant  began  suppl)ring  other 
persons  with  the  medicine  at  more  than  25  per  cent  discount. 
The  plaintiff's  bill  prayed  for  an  injunction,  and  an  account 
of  the  profits  realized  by  the  defendant  from  sales  already 
made  in  violation  of  the  agreement.     The  defendant's  de- 
murrer was  allowed  by  the  Vice-Chancellor.    Here  we  have 
a  want  of  mutuality  after  decree.    It  was  impossible  for  the 
court  to  force  the  plaintiff  to  continue  to  act  as  selling  agent 
of  the  defendant.  The  court  was  also  unable  to  force  the  de- 
fendant to  perform  all  his  covenants.  He  could  not  be  made 
to  manufacture  and  supply  patent  medicine  to  the  plaintiff. 
The  case  was  appealed  to  Lord  Chancellor   Cottenham. 
The  case  was  argued  on  appeal  without  any  apparent  refer- 
ence to  the  rule  requiring  mutuality  in  the  remedy,  but  on  the 
broader  rule  that  the  contract  must  be  capable  of  being  per- 
formed by  the  court  in  toto  or  not  at  all.   It  is  necessarj^  to 
bear  this  in  mind  if  we  wish  to  understand  Lord  Cottenham's 
opinion.  Had  the  defence  of  want  of  mutuality  in  the  remedy 
been  emphasized,  it  is  not  unlikely  that  the  very  attractiveness 
of  the  phrase  might  have  been  sufficient  to  defeat  the  plain- 
tiff.    But  to  Lord  Cottenham's  mind  it  is  evidently  a  case 
which  must  be  decided  one  way  or  the  other  according  as 


ness  of  a  tailor,  and  the  plaintiff's  promise  to  employ  the  defendant 
if  he,  the  plaintiff,  continued  such  business,  could  be  completely  en- 
forced by  restraining  the  plaintiff  from  conducting  the  tailoring  busi- 
ness unless  he  employed  the  defendant.  The  Vice-Chancellor  chose 
to  treat  the  case  as  illustrating  an  exception  to  the  rule  that  a  court 
must  be  able  to  perform  the  contract  tn  toto  if  it  is  to  perform  it  at  all. 
In  reply  to  a  citation  of  his  own  expressed  principle  he  points  out 
that  the  contract  now  before  him  is  divisible;  the  defendant  was  not 
to  carry  on  the  business  of  a  tailor,  and  the  plaintiff  was  to  employ  the 
defendant  as  a  cutter.  It  is  needless  to  remark  that  all  contracts  could 
be  made  divisible  on  this  simple  process  of  pointing  first  to  the  cove- 
nants of  one  party  and  then  to  the  covenants  of  the  other. 
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to  whether  he  agrees  or  not  with  the  pr(^)osition  that  the 
contract  mttst  be  capable  of  being  performed  as  a  whole.  In 
considering  this  proposition  he  finds  that  it  is  contrary  to  the 
opinion  which  he  believes  to  have  been  expressed  by  Lord 
Eldon  in  two  cases,  Morris  v.  Colman^^  and  Clarke  v. 
Price}^  In  neither  of  these  cases  was  there  any  want  of 
mutuality  in  the  remedy.  Lord  Cottenham  had,  however, 
grounds  for  drawing  from  the  language  of  the  great  chan- 
cellor, the  conclusion  that  Lord  Eldon  would  not  have  hesi- 
tated to  restrain  a  defendant  from  breaking  a  negative 
covenant,  though  he  had  also  an  unexecuted  affirmative 
covenant  which  the  court  could  not  enforce;  in  other  words, 
that  Lord  Eldon  would,  under  some  circumstances,  have  en- 
forced a  contract  in  part  though  he  could  not  have  enforced 
it  as  a  whole.'*  Whether  Lord  Cottenham  was  or  was  not 
right  in  his  interpretation  of  Lord  Eldon's  opinion,  the  im- 
portant point  is  that,  coming  to  the  conclusion  that  the  state- 
ment that  a  contract  to  be  performed  at  all  must  be  per- 
formed in  toto  was  incorrect,  he  immediatdy  infers  that 
there  is  nothing  to  support  the  defendant's  contention  and  re- 
verses the  decision  of  the  Vice-Chancellor.  One  effect,  there- 
fore, of  the  attempt  to  maintain  a  proposition  much  wider 
than  the  necessity  for  mutuality  of  remedy,  is  a  decision 
in  which  specific  performance  is  granted,  although  after 
decree  there  was  want  of  mutuality  in  the  remedy.  We  may 
almost  say  that  the  doctrine  which  would  require  a  court 
to  refuse  to  direct  a  contract  to  be  performed  at  all  unless 

»  i8  Ves.  437,  1812.  "  Wil.  Ch.  157.  1819. 

"  Vice-Chancellor  Shadwell  in  Kimberley  v.  Jennings  had  not  noticed 
this  apparent  conflict  between  the  statement  there  made  by  him  with 
the  opinions  of  Lord  Eldon  in  the  cases  referred  to,  because,  as  is  clear 
from  his  opinion  in  Kenible  v.  Kean,  6  Sim.  333,  1829,  336.  337,  he 
regarded  Lord  Eldon  in  Morris  v.  Coleman  as  dealing  with  a  case  of 
partnership,  and  looked  upon  his  language  there  as  confined  to  cases 
of  partnership.     In  Clarke  v.  Price  the  injimction  was  refused. 

It  may  even  be  doubted  whether  Vice-Chancellor  Shadwell  meant 
that  his  expressed  principle  in  Kimberley  v.  Jennings  should  ha\*e  a 
wider  application  than  the  rule  requiring  mutuality  in  the  remedy 
after  decree,  for  in  Hooper  v.  Brodrick,  11  Sim.  47,  1840,  he  was  appar- 
ently willing,  had  the  facts  warranted  him  in  doing  so,  to  restrain  a 
lessee  from  doing  anything  to  forfeit  a  license,  though  he  expressly 
declares  that  he  has  no  power  to  make  him  live  up  to  his  affirmative 
covenant  to  maintain  an  inn. 
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it  can  direct  the  execution  of  every  part  of  it,  falling  of  its 
own  weight,  carried  with  it  in  this  case  the  less  ambitious 
defence  that  the  remedy  should  be  mutual. 

Within  a  short  time  of  the  decision  in  Dietrichsen  v.  Cab- 
bum,  the  case  of  Waring  v.  Manchester,  Sheffield  and  Lin- 
colnshire Ry.  Co.,^^  came  before  Vice-Chancellor  Wigram. 
The  plaintiff  had  agreed  to  build,  and  had  in  part  built,  a 
road  ten  miles  long  for  the  defendant,  when  the  latter  refused 
to  allow  him  to  continue.  The  plaintiff  asked  that  the  de- 
fendant be  restrained  from  interfering  with  his,  the  plaintiff's 
continuation  of  the  work,  his  counsel  citing  Dietrichsen  v. 
Cabbum.  The  Vice-Chancellor  dismissed  the  bill,  saying 
that  it  was  impossible  to  suppose  that  Lord  Cottenham  in- 
tended to  throw  any  doubt  on  what  was  the  settled  law  of 
the  court ;  namely,  that  no  relief  was  to  be  given  the  plaintiff 
if  that  which  the  defendant  was  entitled  to  was  something 
which  the  court  could  not  give  and  which  was  to  be  done  at  a 
future  time.®*  With  submission  it  may  be  pointed  out,  that 
by  his  decision  Lord  Cottenham  did  throw  much  more  than 
doubt  on  such  a  proposition.  He  in  effect  denied  its  applica- 
bility to  the  case  before  him.  The  contracts  in  Die- 
trichsen V.  Cabbum  and  Waring  v.  The  Railway  are  essen- 
tially similar.  In  both  the  plaintiff  had  continuous  services 
to  perform  which  the  court  could  not  enforce,  and  which,  at 
the  time  the  bill  was  brought,  were  in  part  unperformed.  The 
only  difference  is,  that  in  the  case  before  Lord  Cottenham, 
unlike  that  of  Waring  v.  The  Railway,  the  court  could  not 
make  the  defendant  completely  perform  his  promises.  If 
this  difference  was  to  have  any  effect  it  certainly  was  not 
the  effect  of  denying  the  relief  in  the  railway  case  which  had 
been  given  in  Dietrichsen  v.  Cabbum,  We  must  therefore 
regard  the  cases  as  conflicting. 

If  Vice-Chancellor  Wigram  has  left  a  decision  contra 
to  Dietrichsen  v.  Cabbum,  Vice-Chancellor  Parker,  during 

*  7  Hare,  482,  1849. 

*•  Page  492.  In  support  of  this  proposition  he  cites  Ranger  v.  The 
Great  Western  Railway  Co.,  1  Railway  Gas.  i,  1838,  discussed  supra, 
note  20.  A  similar  position  seems  to  be  taken  by  Knight-Bruce, 
V.-C,  in  Jackson  v.  The  North  Wales  Railway  Co.,  6  Rail  and  Canal 
Cas.  112,  1849.  I^  this  case,  however,  the  plaintiff  seems  to  have 
failed  to  prove  the  existence  of  the  contract. 
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the  same  period,  has  apparently  given  us  his  opinion  in  its 
favor,  in  the  case  of  Great  Northern  R.  R.  Co.  v.  Man- 
Chester,  etc.,  R.  R.  Co.^'^  In  this  case  two  railroad  companies 
made  a  contract  for  the  use  of  each  other's  tracks  and  depots. 
The  defendant  company  tried  to  prevent  the  use  of  its  tracks 
by  the  plaintiff  company.  The  Vice-Chancellor  seems  to 
admit  that  he  cannot  enforce  all  the  covenants  on  cither  side, 
but  in  view  of  Dietrichsen  v.  Cabburn  sees  no  reason  why  he 
should  not  enforce  an  implied  negative  covenant  of  the 
defendant.  In  Johnson  v.  Shrewsbury  and  Birmingham  Ry. 
Co.,^^  Lord  Justices  Knight,  Bruce  and  Turner  follow  Vice- 
Chancellor  Wigram  in  an  unconscious  repudiation  of  Die- 
trichsen V.  Cabburn.  The  plaintiff  asked  for  an  injunction 
to  prevent  the  defendants  from  terminating  a  contract  in 
which  the  plaintiff  had  undertaken  to  work  the  defendants' 
line  for  seven  years.  The  plaintiff's  bill  is  dismissed,  on  two 
grounds;  one,  that  it  would  force  on  the  defendants  a  ser- 
vant whom  they  did  not  want;  the  other,  that  there  was 
want  of  mutuality  in  the  remedy.  As  far  as  the  first  ground 
is  concerned,  if  we  agree  with  the  court's  interpretation  of 
the  contract,  it  is,  by  itself  sufficient  to  warrant  the  action 
taken.'*  In  regard  to  the  second  ground  it  will  be  no- 
ticed that  the  emphasis  is  placed  on  the  want  of  mutuality 
in  the  remedy,  rather  than  on  the  idea  that  the  court  is  un- 
able to  perform  the  contract  as  a  whole.  This  is  also  true  of 
Waring  v.  The  Railway.^^ 

"  5  De  G.  &  Sm.  138,  1851,  148. 

»•  19  E,  L.  &  Eq.  584,  1853,  s.  c.     3  De  G.  M.  &  G.  915. 

••  In  Dietrichsen  v.  Cabburn  the  effect  of  the  action  of  the  court  was 
to  force  on  the  defendant  a  selling  agent  for  his  patent  medicine  whom 
he  did  not  want;  but  the  contract  did  not  contemplate  that  there 
should  be  any  consultations  or  intimate  personal  relations  between 
the  parties.  Whether  the  same  was  not  true  in  this  case  may  be  ques- 
tioned. The  court,  however,  thought  otherwise,  and  so  thinking, 
could  not  have  forced,  under  the  precedents,  a  servant  on  an  imwill- 
ing  master. 

*•  There  are  at  least  two  other  English  cases  similar  to  this  case  of 
Johnson  v.  The  Railway  Co.     One  is  the  earlier  case  of  Pickering  v 
Bishop  of  Ely,  2  Y.  &  C.  C.  C.  249,  1843,  also  decided  by  Knight-Bruc^ 
In  that  case  the  plaintiff  claimed  the  right  to  act  as  receiver  of  rents 
for  the  bishop.     He  asked  for  an  injunction  to  prevent  the  appoint- 
ment of  anyone  else,  or  any  interference  with  his  own  access  to  the 
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In  this  uncertain  state  of  the  law  the  case  of  Stacker  v. 
Wedderburn*^  came  before  Vice-Chancellor  Page  Wood. 
In  this  case  the  defendants  had  agreed  to  form  a  company 
and  purchase  the  plaintiff's  patents,  and  the  plaintiff  had 
agreed  to  assign  the  patents  and  give  his  whole  time  for  two 
years  to  promoting  the  interests  of  the  company.  The  de- 
fendants refused  to  proceed  and  the  plaintiff  asked  for 
specific  performance,  Dietrichsen  v.  Cabburn  being  cited  for 
the  proposition  that,  "It  is  no  objection  that  the  plaintiff's 
part  of  this  agrement  is  such  as  the  court  would  not  decree 
to  be  performed,  because  by  his  bill  he  offers  to  perform  his 
part."*^  The  Vice-Chancellor,  referring  to  this  argument, 
admits  the  soundness  of  Lord  Cottenham's  decision  in  Die- 
trichsen V.  Cabburn,  but  he  points  out  a  distinction  between 
that  case  and  the  one  before  him.  "Where,"  he  says,  re- 
ferring to  the  earlier  case,  "a  person  is  ordered  by  an  in- 
junction to  perform  a  negative  act  of  that  kind,  the  whole 
benefit  of  the  injunction  is  conditioned  upon  the  plaintiff's 
performing  his  part  of  the  agreement,  and  the  moment  he 
fails  to  do  any  of  the  acts  which  he  has  engaged  to  do,  and 
which  were  the  consideration  for  the  negative  covenant,  the 
injunction  would  be  dissolved.  But,"  he  adds,  "in  this  case 
if  I  were  to  compel  the  plaintiffs  to  form  themselves  into  a 
registered  company  I  could  not  afterwards  undo  that  what- 
ever were  to  happen."** 

title  deeds  of  the  property  of  the  see.  The  case  is  prior  to  Dietrichsen 
V.  Cabburn.  Want  of  mutuality  in  the  remedy  is  made  a  ground  for 
the  dismissal  of  the  bill;  but  the  principal  reason  is  that  the  court 
could  not  force  on  the  bishop  a  servant  he  did  not  want.  The  other 
case  is  Brett  v.  East  India  &  London  Ship  Co.,  2  H.  &  M.  404,  1864,  a 
case  decided  nearly  twenty  years  after  Dietrichsen  v.  Cabburn.  The 
company  had  agreed  to  employ  Brett  as  its  broker  and  publish  his 
name  as  such  broker  on  all  their  advertisements.  They  dismissed  him 
in  violation  of  the  terms  of  this  contract,  and  he  asked  the  court  to 
restrain  them  from  publishing  any  advertisements  without  his  name 
as  broker.  The  court  refused  to  do  this,  because  it  would  in  effect  be 
forcing  on  the  company  a  servant,  something  which  the  court  would 
not  do.  Nothing  is  here  said  of  the  want  of  mutuality  in  the  remedy, 
which  would  have  existed  after  decree  had  the  injunction  been 
granted,  as  the  court  could  not  then  have  forced  the  plaintiff  to  con- 
tinue to  act  as  broker  for  the  company. 

«  3  K.  v.  J.  393,  1857.  *'  Page  402.  "  Page  405 
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Here  we  have  a  new  thought,  and  one  which  would  appear 
to  have  little  in  common  with  the  idea  that  there  must  be 
mutuality  in  the  remedy.  The  belief  in  the  necessity  for 
mutuality  has  to  support  it  the  feeling  ihat  a  court  of  equity 
should  not  do  for  one  party  what  it  is  not  able  to  do  for  the 
other.  Vice-Chancellor  Page  Wood,  however,  commends 
the  decision  in  a  case  where  this  want  of  mutuality  exists ; 
but  at  the  same  time  points  out  that  the  court  must  not 
force  one  of  the  parties,  the  party  defendant,  into  a  position 
where  the  plaintiff  can  trap  him.  In  the  case  before  him,  if 
he  compelled  the  defendants  to  form  a  company  the  plaintiff 
might  refuse  to  work  for  the  company,  and  the  court  not 
only  could  not  compel  him  to  do  so,  but  could  not  restore 
the  defendants  to  their  present  position.  The  plaintiff  would 
have  trapped  the  defendants  with  the  aid  of  the  court,  and 
the  court  could  not  extricate  the  defendants.  It  is  this  last 
element,  not  the  want  of  mutuality  in  the  remedy,  which 
caused  him  to  dismiss  the  plaintiff's  bill. 

The  idea  expressed  by  Page  Wood  in  Stacker  v.  Wed- 
derburn  controls  his  decision  in  Peto  v.  Brighton  and  Tun- 
bridge  Wells  Ry.  Co,^^  In  this  case  the  plaintiffs  agreed  to 
build  a  railroad  according  to  certain  plans.  As  the  work 
progressed,  they  were  to  receive  in  pa3rment  the  stocks  and 
bonds  of  the  company.  The  court  refuses  to  restrain  the 
company  from  dealing  with  other  contractors  or  interfering 
with  the  plaintiffs'  execution  of  the  work,  pointing  out 
that  should  the  plaintiffs,  after  receiving  some  of  the  bonds, 
refuse  to  continue  to  build  the  road,  the  market  for  the 
remaining  bonds  would  have  been  injured  by  the  very  fact 
of  the  plaintiffs'  failure.*^  As  in  Stacker  v.  Wedderhum 
there  was  more  than  want  of  mutuality  in  the  remedy. 
Should  the  plaintiffs  fail  to  carr)^  out  their  side  of  the  con- 
tract, not  only  would  the  court  be  unable  to  force  them  to 
do  so,  but  the  defendants  would  have  been  placed  by  the 
order  of  the  court  in  a  position  from  which  they  should  be 
relieved,  irrespective  of  the  question  of  the  power  of  the 
court  to  give  specific  performance,  and  the  court  could  not 
relieve  them. 

Though  the  idea  that  a  court  of  equity  if  it  could  not  en- 

*<  I  H.  A  M.  468,  1863.  «  Page  487. 
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force  the  entire  contract  would  not  enforce  it  at  all,  had  not 
appeared  for  some  time,  it  had  not  been  distinctly  repudiated 
since  Lord  Cottenham's  opinion  in  Dietrichsen  v.  Cabburn. 
One  might  imagine  indeed  that  it  could  have  hardly  sur- 
vived the  celebrated  case  of  Lumley  v.  Wagner*^  which  had 
been  decided  in  1852,  as  Lord  St,  Leonards  in  that  case 
had  expressly  held  that  a  court  of  equity  could  direct  a 
defendant  to  live  up  to  a  negative  promise,  though  it  had  no 
control  over  the  defendant's  correlative  positive  promise.*'' 
Yet  in  a  case  decided  ten  years  after  Lumley  v.  Wagner, 
and  about  the  same  time  as  Peto  v.  The  Railway  Com- 
pany, the  case  of  Ogden  v.  Fossick,*^  the  principle  "that  the 
court  being  unable  to  carry  into  effect  the  whole  agreement, 
ought  not  to  have  decreed  the  specific  performance  of  part  of 
it"  is  made  by  Lord  Justice  Turner  the  reason  for  dismiss- 
ing the  bill.**  The  facts  in  Ogden  v.  Fossick  present  a 
case  in  which,  as  in  Stacker  v.  Wedderbtirn  and  Peto  v.  The 
Railway  Company,  there  was  more  than  want  of  mutuality 
in  the  remedy.  The  defendant  had  promised  to  grant  the 
plaintiff  a  lease,  and  as  part  of  the  consideration  the  plain- 
tiff was  obliged  to  hire  the  defendant  as  clerk  and  salesman. 
Had  the  defendant  been  ordered  by  the  court  to  grant  the 
lease,  the  court  would  not  only  have  been  unable  to  force  the 

*•  I  De  G.  M.  &  G.  604,  1852. 

*^  It  may  be  here  asked:  How  did  Lord  St.  Leonards  (Sugden) 
reconcile  his  decision  in  Lumley  v.  Wagner  with  his  language  in 
Gervais  v.  Edwards  f  In  his  opinion,  referring  to  the  Irish  decision, 
he  says  that  case  *  'has  no  bearing  on  the  present  case,  for  here  I  leave 
nothing  unperformed  which  the  court  can  ever  be  called  upon  to  per- 
form" (page  626).  In  other  words,  he  reduces  his  language  in  Ger- 
vais V.  Edwards  so  as  to  make  it  apply  only  to  a  case  where  the  plaintiff 
has  unexecuted  covenants  which  the  court  might  be  called  upon  to 
perform  and  which  it  cannot  perform.  He  thus  makes  Gervais  v. 
Edwards  stand  for  the  principle  of  mutuality  of  remedy  after  decree 
or  no  remedy,  nothing  more. 

*»4DeG.  F.  &J.  426,  1862. 

*•  Pages  433,  434.  He  regards  the  decision  in  Lumley  v.  Wagner  as 
an  example  of  a  class  of  cases  in  which  the  court  issues  an  injunction 
to  prevent  irreparable  damage;  thus  placing  the  opinion  of  Lord  St. 
Leonards  on  an  absurd  grotmd,  and  indicating  that  he  has  no  sym- 
pathy with  that  celebrated  case.  Lumley  v.  Wagner,  however,  is 
now  law  in  England;  see  Montague  v.  Flockton,  L.  R.  16  Eq.  189, 1873; 
Donnell  v.  Bennett,  L.  R.  22  Ch,  D.  835,  1883. 
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plaintiff  to  hire  the  defendant,  but  might  have  been  unable  to 
restore  the  premises  to  the  defendant,  a  relief  to  which  he 
would  be  then  entitled.  Thus,  though  the  principle  ex- 
pressed in  this  case  is  contra  to  that  in  Lumley  v.  Wagner, 
and  would  also  include  the  defence  of  want  of  mutuality 
in  the  remedy,  on  the  facts  before  the  court  the  decision  can 
be  reconciled  with  the  principle  stated  by  Page  Wood  in 
Stacker  v.  Wedderhurn.  The  same  may  be  said  of  a  de- 
cision given  three  years  later  in  Blackett  v.  Bates,^  by  the 
Court  of  Appeals.  In  this  case  a  dispute  having  arisen  be- 
tween two  persons  whom  we  may  call  A.  and  B.,  the  matter 
was  referred  to  an  arbitrator.  The  arbitrator  made  an 
award  which  required  that  B.  should  give  A.  a  lease 
for  twenty-one  years,  and  that  during  the  life  of  this  lease 

A.  should  keep  a  certain  private  railway  in  repair,  and,  as 
long  as  A.  kept  engines  on  the  road,  he.  A.,  should  furnish 

B.  with  power  to  draw  B.'s  cars.  B.,  refusing  to  g^ve  the 
lease,  A.  brought  a  bill  against  him  for  specific  performance, 
the  court  treating  the  bill  as  if  the  award  had  been  a  con- 
tract between  the  parties.  Vice-Chancellor  Page  Wood 
decided  in  favor  of  the  plaintiff  on  the  ground  that  he  could 
enforce  all  the  unexecuted  covenants  of  the  plaintiff.**  In 
this  view  of  the  case  there  could  of  course  be  no  objection 
to  the  decree  on  the  ground  of  want  of  mutuality  or  the 
inability  to  enforce  all  the  covenants  of  both  parties.  Lord 
Chancellor  Cranworth  did  not  believe  that  he  could  force 
the  plaintiff  to  keep  the  road  in  repair.  He  also  believed 
that  the  award  required  the  plaintiff  to  maintain  an  engine 
to  draw  the  defendant's  cars,  and  that  therefore  he  could 
not  enforce  the  plaintiff's  unexecuted  covenants.  He  re- 
verses the  decision  of  the  Vice-Chancellor  "for  this  short 
and  simple  reason — ^that  the  court  does  not  grant  specific 
performance  unless  it  can  give  full  relief  to  both  parties. 
Here  the  plaintiff  gets  at  once  what  he  seeks,  the  lease;  but 
the  defendant  cannot  get  what  he  is  entitled  to  .  .  ."" 
Though  the  defence  of  want  of  mutuality  is  not  expressed  in 
terms,  it  is  the  thought  back  of  the  sentence  just  quoted.  At 
the  same  time  the  facts  of  the  case  are  essentially  similar  to 

••L.  R.  I  Ch.  App.  117,  1865. 

"  His  decision  is  reported,  a  H.  &  M.  270,  1865.  "  Page  1^4. 
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Stacker  v.  Wedderburn,  Had  the  court  granted  the  lease  they 
might  not  afterwards  have  been  able  to  undo  that,  as  the 
rights  of  third  parties  might  have  intervened.  There  was, 
therefore,  more  than  the  mere  inability  to  enforce  the  plain- 
tiff's side  of  the  contract,  but  it  is  on  the  principle  requiring 
mutuality  in  the  remedy,  and  not  on  that  expressed  by  Vice- 
Chancellor  Page  Wood  in  Stacker  v.  Wedderburn,  that  the 
court  supports  its  decision.^® 

In  Stacker  v.  Wedderburn  and  Peto  v.  The  Railway 
Company,  we  have  cases  which  may  he  said  to  recognize 
the  principle  that  want  of  mutuality  in  the  remedy  after 
decree  is  not  of  itself  sufficient  to  defeat  the  plaintiff's  right 
to  specific  performance.  At  the  same  time  the  cases  them- 
selves stand  only  for  the  positive  proposition,  that  a  court 
of  equity  will  not  grant  specific  performance,  if  by  so  doii\g 
they  may  place  the  defendant  in  a  position  in  which  he  would 
be  entitled,  in  view  of  the  court's  inability  to  make  the  plain- 
tiff perform  his  side  of  the  contract,  to  further  affirmative 
relief,  which  relief  the  court  sees  it  might  be  unable  to 
grant.  In  Wilkinson  v.  Clements,^*  however,  we  have  a 
case  essentially  similar  to  Dietrichsen  v.  Cabburn.  The  de- 
fendant, who  owned  a  large  tract  of  land,  made  a  contract 
with  one,  Wood,  in  which  Wood  agreed  to  put  up  a  large 
number  of  houses  on  the  defendant's  land,  and  the  defendant 
agreed  that  when  a  certain  number  of  houses  were  com- 
pleted he  would  grant  a  lease  of  those  houses.  Wood  mort- 
gaged his  rights  under  this  contract  lo  the  plaintiff,  who 
completed  some  of  the  houses  and  demanded  that  the  de- 
fendant give  him  a  lease  of  the  houses  finished.    In  view  of 

*'  It  may  here  be  asked  why  cotild  not  this  last  case  and  Ogden  v. 
Fossick  be  broiight  under  the  decision  of  Dietrichsen  v.  Cabburn  by 
asking  the  court  to  insert  in  the  lease  a  clause  defeating  it  if  the  plaintiff 
did  not  live  up  to  his  side  of  the  contract.  Had  such  a  clause  been 
intended  by  the  parties  to  the  contract  in  the  first  case  and  the  arbi- 
trator in  the  second  case,  the  clause  indicated  could  have  been  inserted 
by  the  court.  The  cases  would  then  have  been  similar  to  Dietrichsen  v. 
Cabburn.  But  such  a  clause  in  the  lease  does  not  seem  to  have  been 
part  of  either  the  contract  or  the  award,  and  for  the  purpose  of  over- 
coming the  objections  to  the  specific  enforcement  of  a  contract  as  made 
the  court  cannot  insert  provisions  which  do  not  form  part  of  the  agree- 
ment between  the  parties. 

"L.  R.  8  Ch.  App.  96,  1872. 
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the  recent  confirmation  of  the  idea,  that  the  court  to  grant 
specific  performance  must  be  capable  of  executing  the  con- 
tract as  a  whole,  it  is  not  surprising  that  this  case  was 
argued  by  the  defendant's  counsel  on  this  principle.**  Vice- 
Chancellor  Wickens  dismissed  the  bill  on  the  ground,  that  as 
the  completion  of  the  rest  of  the  houses  could  not  be 
specifically  enforced,  the  court  could  not  perform  the  entire 
contract.  On  appeal,  however,  this  decision  was  reversed 
and  relief  given  to  the  plaintiff,  because  the  principle  re- 
ferred to  had  no  application  to  a  contract  "which  in  its  very 
terms,  and  from  its  very  nature,  contemplated  successive 
performances  of  successive  parts  independently  of  one  an- 
other."** Lord  Justice  James  here  stated  a  principle  not 
heretofore  expressed.  While  admitting  the  possibility  of 
vitality  in  the  defence  that  if  the  contract  cannot  be  en- 
forced as  a  whole,  it  will  not  be  enforced  at  all,  he  points 
out  that  the  principle  cannot  be  applied  to  divisible  contracts, 
that  is  contracts  in  which  each  act  to  be  performed  by  one 
party  contemplates  a  simultaneous  act  to  be  performed  by 
the  other,  each  series  of  acts  being  complete  in  itself. 

Wilkinson  v.  Clements  is  the  last  English  case  of  which 
the  writer  is  aware  in  which  the  defendant  would  have 
been  warranted  by  the  facts  in  setting  up  the  defence  of 
want  of  mutuality,  or  the  inability  of  the  court  to  perform 
the  whole  contract  because  they  had  no  control  over  the 
plaintiff's  unexecuted  side  of  the  contract.  From  the  few 
cases  discussed  we  find  the  existence  of  two  ideas.  One 
that  there  must  be  mutuality  in  the  remedy;  another  that 
the  court  must  be  able  to  enforce  the  whole  contract.  These 
two  ideas  are  not  necessarily  antagonistic  to  each  other.  Both 
include  the  idea  that  a  court  will  not  give  a  decree  for  spe- 
cific performance,  where  the  only  security  for  the  plaintiff's 
performance  is  an  action  of  damages.  Yet  this  statement  is 
contra  to  at  least  two  decisions,  Dietrichsen  v,  Cabbum 

••  As  late  as  1 871,  in  Merchants*  Trading  Co.  v.  Banner,  13  £q.  Gas. 
18,  a  case  in  which  there  was  not  any  want  of  mutuality  in  the  remedy, 
but  in  which,  as  in  Lumley  v.  Wagner,  the  court  was  unable  to  make 
the  defendant  live  up  to  all  his  covenants,  Lord  Romilly,  M.  R..  dis< 
missed  the  plaintiff's  bill  on  the  ground  that,  as  he  could  not  perform 
the  agreement  as  a  whole,  he  could  do  nothing. 

••  Page  no. 
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and  Wilkinson  v.  Clements.^''  A  third  idea  is,  that  if 
the  court,  should  it  grant  specific  performance,  would  not 
only  be  unable  to  make  the  plaintiff  live  up  to  his  side  of  the 
contract,  but  would  be  unable  to  give  the  alternative  affirma- 
tive relief  to  which  the  defendant  would  be  then  entitled, 
specific  performance  should  be  denied.  This  idea  is  in 
effect  contrary  to  the  requirement  of  mutuality  in  the 
remedy  after  decree,  because  it  admits  that  such  want  of 
mutuality  by  itself  is  not  sufficient  to  defeat  the  plaintiff's 
bill.  Though  it  is  in  accord  with  the  two  cases  contra  to  the 
principle  that  there  must  be  mutuality  in  the  remedy  after 
decree,  it  is  itself  contra  to  two  other  cases,  Waring  v.  The 
Railway,  and  the  second  ground  for  the  decision  in  John- 
son V.  The  Railway.^^  These  last  cases  are  also  contra 
to  a  fourth  idea,  which  admits  the  defence  that  the  court 
must  be  able  to  perform  the  contract  as  a  whole,  if  at  all, 
but  denies  its  applicability  to  cases  in  which  the  plaintiff  has 
a  series  of  acts  to  perform,  each  one  of  which  forms  a  dis- 
tinct part  of  the  contract.^* 

From  this  resume  it  will  be  perceived  that  it  is  impossible 
to  reconcile  all  the  English  cases.  It  is  also  impossible  to  state 
that  mutuality  of  remedy  after  decree  will  not  be  required. 
One  principle,  however,  seems  to  be  firmly  established,  and 
that  is,  that  if  in  addition  to  want  of  mutuality  in  the  remedy 
of  specific  performance,  the  court  perceives  that  if  they 
grant  the  plaintiff's  bill,  they  may  place  the  defendant  in  a 
position  from  which  they  cannot  extricate  him,  then  specific 
performance  will  be  denied.  Again,  it  would  seem  that  it 
was  at  least  likely  that  the  idea  that  mutuality  in  the  remedy 
is  essential  would  not  be  applied  to  cases  in  which  it  was 

"  2  Phillips  52,  1846;  L.  R.  8  Ch.  App.  96,  1872. 

»•  7  Hare  482,  1849;  3  De  G.  M.  &  G.  915,  1853. 

••  From  this  point  of  view  there  is  no  distinction  between  Dietrichsen 
V.  Cabbum,  Wilkinson  v.  Clements,  and  Waring  v.  The  Railway.  In 
the  first  case  each  of  the  acts  in  the  series  to  be  performed  by  the 
plaintiff  was  the  sale  of  the  defendant's  patent  medicine.  For  each  act 
the  plaintiff  paid  a  commission.  In  Waring  v.  The  Railroad,  each  act 
was  the  daily  running  of  the  trains,  for  which  the  plaintiff  received  a 
stated  sum,  or  a  stated  portion  of  the  receipts.  In  Wilkinson  v.  Clem- 
ents the  act  was  the  erection  of  a  certain  number  of  houses,  on  which 
the  defendant  was  to  grant  a  mortgage. 
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clearly  the  intention  of  the  parties  that  the  contract  should 
consist  of  successive  acts  on  the  part  of  the  persons  con- 
tracting, each  of  which  was  complete  in  itself.  If  we  are 
right  in  the  last  position,  there  may  be  something  left  in  Eng- 
land of  the  defence  of  want  of  mutuality  in  the  remedy;  but 
certainly  not  a  great  deal.  We  shall  now  turn  to  the  Ameri- 
can cases. 

Perhaps  the  first  case  in  the  United  States,  in  which  a 
plaintiff  asked  for  specific  performance  where  there  was 
want  of  mutuality  after  decree,  is  that  of  Ross  v.  Union 
Pacific  Railway  Company,^^  decided  by  the  late  Justice 
Miller  of  the  Supreme  Court.  An  act  of  Congress  granted 
to  the  railway  company  a  certain  amount  of  land  and  gov- 
ernment bonds  for  every  mile  of  road  constructed.  The  con- 
struction had  to  be  approved  by  the  government.  The  plain- 
tiff and  the  defendant  company  entered  into  a  contract  in 
which  the  plaintiff  agreed  to  construct  three  hundred  miles 
of  road  and  the  defendant  agreed  to  pay  for  every  mile 
$16,000  in-  United  States  bonds,  $11,500  in  bonds  of  the 
company  secured  by  mortgage,  and  $6,000  in  full  paid  stock 
of  the  company.  These  payments  were  to  be  made  as  each 
section  of  forty  miles  was  accepted  by  the  United  States. 
The  plaintiff  expended  about  $40,000  in  preparing  to  exe- 
cute the  contract,  when  the  defendant  repudiated  it,  made 
arrangements  with  other  parties  to  build  the  road,  and  to 
carry  out  this  last  arrangement  mortgaged  its  property  and 
was  about  to  issue  bonds  on  this  mortgage.  The  object  of 
the  bill  was  to  restrain  the  issue  of  the  bonds  imder  the 
mortgage,  and  for  a  decree  compelling  the  specific  perform- 
ance of  the  contract.  Mr.  Justice  Miller  refused  the  motion 
for  the  injunction,  which  refusal  involved  the  dismissal  of 
the  bill,  for  two  reasons,  one  being  the  want  of  mutuality 
in  the  remedy.®*    In  dealing  with  this  question  he  does  not 

••  I  Wool  worth  26,  1863. 

•*  The  other  reason  was  his  belief  in  his  inability  to  make  the  defen- 
dants specifically  perform  their  entire  agreement.  The  delivery  of 
the  stock  and  bonds  of  the  company,  these  being  limited  in  quantity, 
might  he  thinks  be  enforced;  but  not  the  delivery  of  United  States 
bonds,  for  these  being  practically  unlimited  in  quantity,  can  always 
be  procured  on  the  market,  and  one  bond  is  as  good  as  another.  As 
he  cannot  enforce  all  the  defendant's  obligations,  he  believes  that  he 
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cite  or  discuss  either  Dietrichsen  v.  Cabburn  or  Stacker  v. 
Wedderburn,  but  turns  at  once  to  the  question  whether  it  is 
possible  for  a  court  of  equity  to  decree  the  construction  of  a 
railway  three  hundred  miles  long.  Coming  to  a  negative 
conclusion  on  this  point  he  dismisses  the  bill.  The  case  is 
similar  to  the  English  case  of  Peto  v.  The  Railway^  In 
both  cases  the  plaintiff  had  agreed  to  build  and  was  willing 
to  build  a  railroad ;  in  both  pa)mient  was  to  be  made  in  the 
stocks  and  bonds  of  the  defendant  company  as  the  work  pro- 
gressed. In  either  case  the  plaintiff  might  have  built  part 
of  the  road,  received  the  agreed  stocks  and  bonds,  sold  them 
on  the  market,  and  then  failed  to  complete  the  road.    In  each 

cannot  enforce  the  defendant's  negative  obligation  not  to  do  anything 
which  would  put  it  out  of  their  power  to  perform  their  contract.  The 
principal  case  cited  is  Gervais  v.  Edwards.  (See  supra,  note,  22.)  It 
will  be  noted  that  this  conclusion,  even  assuming  that  the  court  cannot 
enforce  all  the  defendant's  obligations,  is  contrary  to  the  then  decided 
case  of  Lumley  v.  Wagner,  which  has  since  become  generally  recog- 
nized as  law  in  this  country,  unless  we  regard  the  insertion  of  an  express 
negative  as  necessary  to  relief  in  this  class  of  cases.  (For  a  discussion 
of  cases  similar  to  Lumley  v.  Wagner  in  the  United  States,  see  49  A.  L. 
R.  (O.  S.) ,  319.)  But  the  curious  part  of  the  learned  judge's  position 
is,  that  he  assumes  that,  as  there  is  an  ample  remedy  at  law  for  the 
non-delivery  of  United  States  bonds,  a  cotirt  of  equity  will  under  no 
circtmistances  enforce  a  contract  to  deliver  them.  This  is  not  and 
never  has  been  so.  Ordinarily  a  court  of  equity  will  not  give  specific 
performance  of  a  contract  to  deliver  bonds  where  the  bonds  can  always 
be  purchased  on  the  market.  This  is  because  there  is  in  such  a  case 
an  ample  remedy  at  law.  The  contract  is  in  effect  a  promise  to  give 
the  bonds  or  pay  the  market  value.  But  there  is  no  ftmdamental 
objection  to  decreeing  the  delivery  of  such  bonds  or  to  the  payment 
of  money.  The  vendor  of  land  obtains  specific  performance  though 
the  decree  is  that  the  defendant  pay  the  purchase  price.  (See  50  A. 
L.  R.  (O.  S.),  65.)  The  case  before  Mr.  Justice  Miller  was  not  like 
Lumley  v.  Wagner,  where  the  defendant  had  made  two  promises,  one 
of  which  the  court  could  not,  even  if  it  wanted  to,  enforce.  The  de- 
fendant promised  to  do  two  things,  one  for  which  the  remedy  at  law 
was  inadequate,  and  one  in  which  it  was  adequate.  There  was  no 
mechanical  difficulty  in  the  court's  directing  the  performance  of  either. 
Taking  hold  of  the  case  because  of  the  failure  of  the  common  law  rem- 
edy to  give  complete  relief,  there  would  appear  to  be  no  possible  objec- 
tion to  the  court's  forcing  the  defendant  to  live  up  to  his  promises. 
This  of  cotirse  is  not  saying  that  the  decision  of  the  case  is  wrong,  but 
merely  that  the  first  reason  for  the  decision  as  given  by  the  Justice  will 
not  bear  investigation.  ^  Supra,  note  44. 
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had  he  done  so  the  plaintiff's  borrowing  power  would  have 
been  seriously  impaired,  and  the  court  could  neither  make  the 
plaintiff  perform  his  obligations,  give  the  defendant  back  the 
bonds,  or  cancel  the  mortgage  that  had  been  placed  on  the 
road.  Ross  v.  The  Railroad  is,  therefore,  an  example  of  a 
case  in  which  the  decision  could  have  been  placed  on  the 
ground,  that  to  grant  the  bill  might  place  the  defendants  in 
a  position  from  which  the  court  could  not  extricate  them, 
but  in  which  the  court  contented  itself  with  placing  the  deci- 
sion on  the  want  of  mutuality  in  the  remedy.  Similar  to 
Ross  V.  The  Railroad  are  the  cases  of  Bourget  v.  Monroe,^ 
Ikerd  V.  Beaver^^  and  Chadwick  v.  Chadwick.^^  In  all  of 
these  cases  the  plaintiff  sought  specific  performance  of  the 
defendant's  promise  to  convey  him  land,  on  the  faith  of 
the  plaintiff's  undertaking  to  support  the  defendant.  In 
each  one  the  reasons  for  the  court's  dismissal  of  the  plain- 
tiff's bill  was  that  the  plaintiff  could  not  be  made  to  support 
the  defendant,*'  and  therefore  the  remedy  was  not  mutual.*^ 
Here  again  the  same  conclusion  would  have  been  reached 
had  the  court  chosen  to  apply  the  principle  enunciated  by 
Vice-Chancellor  Page  Wood.  Had  the  court  granted  the 
prayer  of  the  plaintiff's  bill,  he  might  have  sold  the  land 
and  then  failed  to  support  the  defendant,  and  the  court 
assumed  that  they  would  have  then  no  power  to  make  him 
do  so.*® 

There  are  other  American  cases  in  which  the  idea  that  the 

•»  25  N.  W.  Rep.  514,  Mich.  1885. 

"106  Ind.  483,  1886,  487;  see  also  dicta,  Denlar  v.  Hill,  123  Ind.  68, 
1889,  70.  "  25  So.  Rep.  631,  Ala.  1899. 

••  The  Supreme  Court  of  New  Hampshire  seems  to  have  come  to  an 
opposite  conclusion;  see  Hackett  v.  Hackett,  40  Atl.  Rep.  434.  N.  H. 
1893;  Siillings  V.  Stillings,  42  Atl.  Rep.  271,  N.  H.  1894,  272.  There 
is  apparently  a  dictum  to  the  same  effect  by  Lord  Langdale.  in  Hill  v 
Gotnme,  i  Beav.  540,  1839,  554. 

•^  In  each  case  there  were  other  sufficient  reasons  for  the  decision. 

••  In  Gnmmer  v.  Carlton,  93  Cal.  189,  1892,  the  court  went  so  far  as 
to  cancel  a  deed  which  had  been  given  in  consideration  of  a  promise 
to  support  on  the  ground  that,  as  there  could  not  be  specific  perform- 
ance, the  contract  lacked  mutuality.  This  is  using  the  word  *  *  mutual- 
ity" in  the  sense  of  "consideration." 

Where  the  contract  in  effect  provides  that  the  deed  conveying  the 
land  shall  contain  a  clause  defeating  it.  if  support  is  not  given,  there 
would  appear  to  be  no  objection  to  specific  performance,  at  least  under 
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remedy  should  be  mutual  has  defeated  specific  performance 
in  cases  similar  to  Dietrichsen  y.  Cabbum.  Three  such  cases 
are  Richmond  v.  The  Dubuque  and  Sioux  City  R.  R.  Co.,^^ 
Pullman  Palace  Car  Co.  v.  Texas  and  Pacific  R.  R.  Co.''^ 
and  Iron  Age  Publishing  Co.  v.  Western  Union  Tele.  Co  J* 
In  the  first  case  the  contract  was,  that  the  plaintiff  should 
build  a  grain  elevator  at  Dubuque  and  handle  for  a  period 
of  six,  or  possibly  for  twenty-one  years,  all  the  through 
grain  of  the  railroad  company.  The  railroad  company  ex- 
pressly promised  to  give  the  plaintiff  all  its  through  grain. 
After  the  elevator  had  been  built  and  the  contract  had  been 
in  operation  for  some  time,  the  railroad  company  with  which 
the  contract  was  made  was  purchased  by  the  defendant  com- 
pany, and  instead  of  transhipping  the  grain,  the  consolidated 
company  shipped  it  without  change  through  Dubuque.  The 
plaintiff  company  brought  its  bill  to  compel  the  delivery  of 
the  grain  to  it.  The  court  thought  that  the  plaintiff  had 
an  adequate  remedy  at  law,  and  that  if  they  had  not,  to  force 
a  common  carrier  to  use  any  particular  method,  however 
antiquated,  of  conducting  its  business,  would  be  against 
public  policy.  But  the  court,  as  stated,  also  believes  the 
want  of  mutuality  in  the  remedy  would  be  sufficient  to  de- 
feat the  plaintiff's  claim.''^  "What  assurance,"  asks  Chief 
Justice  Beck,  "can  equity  give  by  its  decree,  that  the  plain- 
tiffs will  always  be  possessed  of  sufficient  capital  to  carry 
on  the  business  .  .  .  ?"  The  question  of  course  must  be 
replied  to  in  the  negative.  But  the  same  reply  would  have 
had  to  be  given  in  Dietrichsen  v.  Cabbum  to  a  similar  ques- 
tion. In  both  cases,  however,  had  the  plaintiff  refused  to  con- 
tinue to  perform  the  services,  full  justice  could  have  been 
done  the  defendant  by  dissolving  the  injunction.''*  The 
case  of  Pullman  Car  Company  v.  Texas  Pacific  R.  R.  is 

the  principle  of  Vice-Chancellor  Wood  in  Stacker  v.  Wedderburn.  See, 
for  a  case  in  which  the  contract  for  support  contained  the  proviso  indi- 
cated, Stamper  v.  Stamper,  28  S.  E.  Rep.  20,  N.  C.  1897. 

••  ss  Iowa  422,  1871.  '"4  Wood,  C.  C.  317,  1882. 

"  Ss  Ala.  498,  1887. 

"  Pages  486,  487.  The  overruled  case  of  Hills  v.  CroU,  2  Phillips  60, 
1845,  is  cited,  but  not  the  case  of  Dietrichsen  v.  Cabbum. 

"  Whether  the  other  reasons  given  by  the  court  can  be  supported 
it  is  outside  the  province  of  this  paper  to  discuss. 
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substantially  similar.  The  contract  on  the  part  of  the  plain- 
tiff was  to  supply  at  fixed  rates  a  sufficient  number  of  Pull- 
man cars  to  meet  the  needs  of  the  defendant,  and  the  bill 
was  for  an  injunction  to  prevent  the  defendant  company 
from  making  a  similar  contract  with  the  plaintiff's  rival. 
The  court  dismissed  the  bill,  partly  because  the  monopoly 
contemplated  by  the  contract  would  prevent  the  adoption  of 
improved  methods  of  transportation,  and  partly  because  of 
the  want  of  mutuality  in  the  remedy^*  The  contract  in- 
volved in  the  last  case,  Iron  Age  Publishing  Co,  v.  Western 
Union  Tel.  Company,  was  the  ordinary  contract  of  the 
Associated  Press  with  a  local  representative.  The  plaintiff, 
the  publisher  of  a  newspaper  in  Birmingham,  alleged  that 
he  had  a  contract  with  the  Associated  Press  to  gather  for 
the  association  all  the  news  in  his  district,  and  that  the  asso- 
ciation agreed  to  supply  his  paper,  and  no  other  paper  in 
Birmingham,  all  the  Associated  Press  news.  The  bill  was 
to  restrain  the  defendant  from  violating  the  negative  term 
of  this  alleged  contract.  Again,  the  court  believe  the  want 
of  mutuality  in  the  remedy  sufficient  to  defeat  the  plaintiff's 
bill.''*^  How  is  it  practical,  they  ask,  to  compel  the  com- 
plainant to  perform  personal  services  as  agent  of  the  Asso- 
ciated Press  V^    In  all  of  these  cases  the  doctrine  might  have 

'*  Page  324.  In  view  of  the  fact  that  the  defendant  had  to  cam* 
the  plaintiff's  cars  there  was  an  element  in  the  case  which  brings  up 
the  question  raised  in  Luntley  v.  Wagner.  There  was  also  a  feature 
of  the  case  which  rendered  any  relief  at  least  questionable,  though  the 
point  was  decided  against  the  defendant.  A  clause  in  the  original 
contract  provided,  that  if  at  the  end  of  two  years  the  plaintiff  wanted 
to  enter  into  another  and  similar  contract  for  fifteen  years,  then,  on 
the  plaintiff's  indication  of  its  desire,  the  defendant  should  enter  into 
the  second  contract.  This  the  defendant  refused  to  do,  and  it  was  this 
second  contract  which  the  plaintiff  sought  to  enforce.  The  court  said 
the  second  contract  was  in  force.  Yet  here  we  have,  what  is  rare,  a 
contract  to  enter  into  a  contract;  and,  if  the  meeting  of  minds  is 
essential  to  a  contract,  there  was  no  meeting  of  minds  over  the  sec- 
ond contract.  The  second  contract  did  not  exist  and  could  not  be 
sued  oh  either  in  law  or  equity.  There  was  merely  a  breach  of  the 
first  contract.     For  a  discussion  of  this  question,  see  49  A.  L.  R.  (O.  S.) . 

384. 
"  Page  510. 
'•  The  court  also  dismissed  the  bill  on  the  ground  that  the  contract 
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been  applied,  that  full  justice  could  be  done  the  defendant, 
though  there  was  want  of  mutuality  in  the  remedy,  by  keep- 
ing the  negative  injunction  asked  for  alive  until  the  plaintiff 
failed  to  perform  the  services  stipulated.  Though  in  each 
case  the  court  puts  its  decision  on  other  grounds  as  well 
as  on  want  of  mutuality,  in  as  far  as  they  place  their  conclu- 
sions on  that  ground,  the  decisions  are  contrary  to  Dietrich- 
sen  V.  Cabburn.  Mere  want  of  mutuality,  standing  alone, 
is  held  sufficient  to  defeat  the  plaintiff's  bill.''^ 

The  case  of  Cooper  v.  Penna.''^  might  also  be  considered 
contra  to  Dietrichsen  v.  Cabburn,  In  this  case  the  defendant 
and  another  were  joint  owners  of  a  certain  tract  of  land. 
Being  desirous  of  having  a  partition  of  the  tract,  the  defend- 
ant employed  the  plaintiff  to  make  the  necessary  surveys  and 
division,  and  agreed  that  as  his  compensation  the  plaintiff 
should  have  any  three  hundred  and  twenty  acres  which  he 
should  select  out  of  the  tract  falling  to  the  defendant.  The 
plaintiff  performed  part  of  the  work,  and  was  willing  to  per- 
form the  residue,  but  the  defendant  refused  to  allow  him  to 
go  on.  Thereupon  the  plaintiff  asked  that  the  defendant 
be  made  to  convey  to  him  a  certain  three  hundred  and 

itself  was  not  clearly  alleged,  and  that  they  had  no  jurisdiction  over  the 
defendant.  They  also  regarded  the  case  as  presenting  facts  similar  to 
Lumley  v.  Wagner  and  doubt  whether  that  case  should  be  followed 

"  The  decision  in  Simon  v.  Wtldt,  84  Kty.  157,  1886,  116,  may  also 
be  considered  contra  to  Dietrichsen  v.  Cabburn.  A.  promised  to  sup- 
port B.  and  B.  in  consideration  promised  to  refrain  from  suing  A.  on 
a  debt  due,  and  to  give  him  the  principal  of  the  debt  on  his  (B.*s) 
death.  A.'s  wife  having  died,  B.  refused  to  continue  to  live  with  A. 
and  brought  suit  on  the  debt.  A.  asked  in  effect  for  an  injunction  to 
restrain  this  suit.  The  court  found  for  B.,  partly  on  the  ground  that 
the  changed  circtmistances  rendered  it  impossible  for  B.  to  live  with 
A.,  and  partly  because  the  contract  is  "devoid  of  mutuality  as  to 
specific  performance."  But,  as  long  as  A.  was  able  and  willing  to 
carry  out  his  contract,  imder  the  principle  evolved  from  Dietrichsen  v. 
Cabburn,  B.  could  have  been  prevented  from  suing  on  the  debt.  This 
possibility  is  not  discussed  by  the  court. 

In  the  similar  case  of  O'Brien  v.  Perry,  130  Cal.  526,  1900,  the  court 
places  its  refusal  to  give  the  plaintiff,  who  was  willing  to  support,  relief, 
on  the  ground,  not  of  want  of  mutuality  in  the  remedy,  but  of  want  of 
mutuality  in  the  obligation;  that  is,  that  contracts  of  this  character 
are  not  valid  contracts.  To  the  same  effect,  see  Grtmmer  v.  Carlton, 
93  Cal.  189,  1892,  supra,  note  68.  '•  21  Cal.  403,  1863. 
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twenty  acre  tract  which  he  had  selected.  The  court  on  ap- 
peal dismissed  the  bill  for  specific  performance  on  the 
ground  of  want  of  mutuality,  as  so  far  as  the  agreement  was 
unperformed  by  the  plaintiff,  the  court  could  not  make  him 
perform  it.  It  is  true  that  the  exact  prayer  of  the  plaintiff's 
bill  could  not  have  been  granted,  as  the  services  still  to  be 
performed  were  a  substantial  part  of  the  consideration  for 
the  land,  and  under  the  terms  of  the  agreement,  these  services 
were  to  be  performed  before  the  land  was  to  be  conveyed. 
But,  had  the  principle  which  may  be  obtained  from  Die- 
trichsen  v.  Cabburn  been  applied,  the  court  could  have  re- 
strained the  defendant  from  preventing  the  plaintiff  con- 
tinuing with  the  work.''^  A  similar  but  clearer  case  in 
which  the  plaintiff  was  denied  specific  performance  though 
the  land  was  not  to  be  conveyed  until  after  performance  of 
the  services  agreed  on,  is  Alworth  v.  Seymonr.^^  In  that 
case  the  plaintiff  agreed  to  try  and  recover  certain  property 
for  the  defendant.  The  defendant  was  to  convey  half  the 
property  to  the  plaintiff  should  he  recover  it.  The  plaintiff 
expended  time  and  money  in  legal  services.  The  defendant 
then  tried  to  terminate  the  contract,^  and  was  about  to  con- 
vey her  interest  in  the  property  to  others.    The  plaintiff,  bj 

'•  It  may  be  that  a  fuller  view  of  the  facts  than  is  given  in  the  report 
would  show  that  the  acts  to  be  performed  by  the  plaintiff  were  those 
of  an  attorney,  not  those  of  a  surveyor.  If  this  was  so,  the  injtinction 
suggested,  even  under  Dietrichsen  v.  Cabburn,  could  not  be  granted,  as 
it  would  in  effect  have  forced  a  servant  on  an  unwilling  master.  Sec 
Pickering  v.  Bishop  of  Ely,  supra,  note  40. 

The  case  of  Sturgts  v.  Galttido,  59  Cal.  28,  1881,  may  have  been 
similar  to  Cooper  v.  Penna.,  but  as  the  facts  are  not  given  either 
by  the  reporter  or  court,  it  is  impossible  to  imderstand  the  opinion, 
or  say  that  the  case  stands  for  anything,  except  that  under  some  dr- 
ctmistances  mutuality  is  necessary  in  bills  for  specific  performance. 
In  Wakeham  v.  Barker,  82  Cal.  46, 1889,  the  Supreme  Court  of  California 
affirms  its  position  in  Cooper  v.  Penna.  In  the  later  case  the  plaintiff 
alleged  in  his  bill  that  he  had  agreed  with  the  defendant  to  perform 
certain  services  and  in  return  the  defendant  was  to  convey  him  land- 
He  further  alleged  that  the  services  were  performed  tmtil  the  defendant 
prevented  him.  A  general  demurrer  was  sustained,  on  the  ground 
that  the  plaintiff  must  at  least  show  what  portion  of  the  services  had 
been  performed,  the  thought  apparently  being,  that  unless  they  were 
substantially  performed  specific  performance  should  be  denied. 

••42  Mich.  526,  1890. 
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his  bill,  sought  to  enjoin  the  defendant  from  parting  with 
her  interest  in  the  land.  The  court  refused  this  relief  on  the 
ground,  that,  admitting  the  contract  gave  the  plaintiff  an 
interest  in  the  land,®*  there  was  no  mutuality  in  the 
remedy  .•* 

There  are  other  American  cases,  however,  which  have 
in  effect  applied  the  principle,  that  mere  want  of  mutuality 
after  decree  is  not  of  itself  sufficient  to  defeat  specific  per- 
formance. The  first  case  of  this  character  is  Singer  Sewing 
Machine  Co.  v.  Button-Hole  Co,,^^  a  case  similar  to  Die- 
trichsen  v.  Cabburn.  The  defendants  agreed  to  give  to  the 
plaintiff  the  exclusive  right  for  a  certain  period  to  sell  the 
machines  manufactured  by  the  defendants.  After  the  agree- 
ment had  been  in  operation  for  some  time,  the  defendants 
began  to  take  steps  to  dissolve,  so  as  to  avoid  the  arrange- 
ment with  the  plaintiff.  This  the  court  prevented  by  an 
injunction.  It  will  be  noticed  that  these  facts,  as  those  in 
Dietrichsen  v.  Cabburn,  presented  a  case  in  which  the  court 
could  neither  force  the  defendant  to  live  up  to  his  prom- 
ise to  manufacture  machines,  nor  force  the  plaintiff  to  con- 
tinue to  push  their  sale.  As  in  Dietrichsen  v.  Cabburn,  the 
want  of  mutuality  arising  from  the  second  circumstance  is 
not  referred  to  by  the  court,®*  but  the  fact  that  all  the  cove- 
nants of  the  defendants  cannot  be  enforced,  is  shown  not 
to  prevent  the  enforcement  of  the  defendants'  negative  obli- 
gation to  refrain  from  selling  to  any  one  else.  From  this 
point  of  view  Dietrichsen  v.  Cabburn  is  cited,  and  its  simi- 
larity to  the  case  before  the  court  pointed  out.®" 


^  They  did  not  think  it  did»  and  on  this  ground  also  dismiss  the  bill. 

•■  Page  528.  ••  I  Holmes,  253,  1873. 

•*  The  defence  of  want  of  mutuality  is  referred  to,  but  on  an  entirely 
different  point.  The  defendant  alleged  that  the  contract  lacked 
mutuality  because  there  was  a  clause  enabling  the  plaintiff  to  termi 
nate  it  at  his  option.  The  court  doubted  the  alleged  effect  of  the  clause 
referred  to,  but  declared  that  such  a  clause  would  not  enable  the  de- 
fendant to  raise  such  a  defence.  See,  for  a  discussion  of  this  phase  of 
the  case,  49  A.  L.  R.  (O.  S.),  333. 

••  Page  257.  The  court  also  thought  that  the  contract  vested  a 
property  right,  in  the  nature  of  a  franchise,  in  the  plaintiff;  pointing 
out  that  the  jurisdiction  to  protect  such  a  right  was  another  ground 
for  the  injunction.     See  page  258.     For  a  somewhat  similar  case  in 
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A  case  somewhat  similar  to  the  foregoing  is  that  of  Pe- 
troliam  Manufacturing  Co.  v.  Jenkins}^  There,  the  defend- 
ant agreed  to  buy  from  the  plaintiff  all  the  soap  it  used  in 
its  business  for  a  period  of  twenty  years,  and  the  plaintiff 
agreed  to  put  up  a  factory,  and,  by  implication,  to  supply 
the  defendant  with  all  the  soap  it  needed.  The  defendant 
having  erected  the  factory,  the  plaintiff  secured  an  injunc- 
tion preventing  the  defendant  from  breaking  its  covenant, 
though  of  course  the  obligation  to  continue  to  furnish  the 
soap  could  not  have  been  enforced.®^  Another  compara- 
tively recent  New  York  case  is  Fashion  Co.  v.  Siegel-Cooper 
Co.^^  The  plaintiffs  had  agreed  to  conduct,  for  a  period  of 
two  years,  the  sale  of  fashion  plates  in  the  defendants'  de- 
partment store.  The  defendants  were  to  supply  space,  the 
necessary  bookkeeping,  etc.  They  also  agreed  not  to  sell 
themselves,  or  allow  anyone  else  to  sell,  fashion  plates.  Ap- 
parently before  the  contract  had  begun  to  be  performed  on 
either  side,  the  defendants  attempted  to  terminate  the  con- 
tract, and  make  a  similar  contract  with  another  fashion 
plate  company.  The  court  thought  themselves  unable  to 
enforce  the  defendants'  affirmative  covenants,  but  they 
thought  they  could  restrain  the  defendants  from  violating 
the  negative  part  of  their  undertaking,  and  they  therefore 
restrained  them  from  dealing  with  anyone  else  in  relation 
to  the  sale  of  fashion  plates.®*  As  in  Singer  Sewing  Ma- 
chine  Co.  v.  Buttonhole  Co.,  the  want  of  mutuality  in  the 
remedy  after  decree  is  not  referred  to,  the  court  in  large 
part  confining  its  attention  to  the  fact  that  they  are  unable  to 
make  the  defendants  perform  their  affirmative  covenants, 
the  conclusion  that  this  fact  should  not  prevent  the  court 
giving  the  plaintiffs  relief  as  far  as  possible  being  reached 
on  the  strength  of  the  decision  in  Lumley  v.  Wagner,  and 

which  the  protection  of  the  right  of  property  was  practically  the  sole 
ground  of  the  court's  action,  see  Jones  v.  Williams,  39  S.  W.  Rep.  4^. 
Mo.  1897.  ••51  N.  Y.  Sup.  1028.  1898. 

•^  There  is  no  discussion  of  the  want  of  mutuality  in  the  remedy.  On 
page  103 1  the  court  say:  "The  contract  did  not  lack  mutuality." 
But  they  are  here  speaking  of  the  alleged  want  of  mutuality  in  the  obli- 
gation, arising  from  the  defendant's  assertion,  with  which  the  court  did 
not  agree,  that  the  plaintiff  was  not  obliged  to  furnish  the  soap. 

••  157  N   Y.  60,  1898.  ••  Affirming  30  N.  Y.  App.  504.  1898. 


OF  MUTUALITY  IN  SPECIFIC  PERFORMANCE.  623 

similar  cases  in  this  country.  It  will  be  noticed  that  in  this 
case,  unlike  the  case  of  Dietrichsen  v.  Cabburn,  and  the  two 
American  cases  just  mentioned,  while  the  plaintiffs  were 
willing  to  perform  their  side  of  the  contract,  nothing  had 
been  done  at  the  time  they  brought  their  bill. 

While,  as  pointed  out,  the  three  cases  just  discussed  go 
so  far  as  to  ignore  the  existence  of  any  rule  requiring  mu- 
tuality in  remedy  after  decree,  in  none  by  the  action  of  the 
court  was  the  defendant  put  in  a  position  from  which  the 
court  could  not  extricate  him.  In  any  of  the  cases,  had  the 
plaintiffs  refused  after  decree  to  live  up  to  their  obligations 
under  the  contract,  while  the  court  could  not  force  them  to 
do  so,  the  defendants  would  be  relieved  from  all  future  em- 
barrassment by  dissolving  the  injunction.  There  is,  how- 
ever, at  least  one  American  case  in  which  relief  was  given 
the  plaintiffs,  though  had  they  afterwards  refused  to  per- 
form their  side  of  the  contract,  the  court  would  not  only 
have  been  unable  to  force  them  to  do  so,  but  would  have 
been  unable  to  restore  the  property  of  which  by  their  decree 
they  had  deprived  the  defendants.  The  case  is  that  of  The 
University  of  Des  Moines  v.  Polk  County  Homestead  Co.^^ 
The  plaintiffs  agreed  to  erect  certain  college  buildings  on 
land  furnished  by  the  defendants,  and  to  maintain  a  first 
class  college  for  ten  years.  The  defendants  agreed  to  con- 
vey the  land  on  which  the  buildings  were  to  be  built  to  the 
plaintiffs,  and  also  to  convey  certain  other  lots  to  such 
persons  as  the  plaintiffs  should  designate.  The  first  part 
of  the  contract  was  carried  out  on  both  sides ;  that  is  the  de- 
fendants conveyed  the  land  for  the  college  buildings,  and 
the  plaintiffs  erected  the  buildings,  though  after  consider- 
able delay.  The  bill  was  to  compel  the  defendants  to  convey 
one  of  the  lots  to  the  person  designated  by  the  plaintiffs. 
The  want  of  mutuality  arising  from  the  inability  of  the  court 
to  force  the  plaintiffs  to  maintain  a  college  of  standard  grade 
was  raised  by  the  defendants'  counsel.  The  court,  in  deal- 
ing with  this  defence,  confuse  the  want  of  mutuality  in  obli- 
gation with  want  of  mutuality  in  remedy.  In  their  opinion 
they  use  the  language  of  an  early  Kentucky  case  which  they 

••  53  N.  W.  Rep.  1080,  1893 
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refer  to,  Breckenridge  v.  Clinkinheard,^^  to  the  effect  that 
when  a  plaintiff  has  performed  so  much  of  his  part  of  the 
agreement  that  he  cannot  be  put  in  statu  quo,  and  is  in  no 
default  for  not  performing  the  residue,  he  will  be  entitled  to 
specific  performance.  In  view  of  this  statement  and  the 
facts  of  the  case  the  Iowa  decision  may  be  said  to  stand 
for  the  proposition,  that  want  of  mutuality  in  the  remedy 
after  decree  is  no  defence  where  the  plaintiff  cannot  be  re- 
stored to  the  position  he  was  in  before  he  performed  that  part 
of  the  agreement  which  was  required  to  be  performed  at 
the  time  he  brought  his  bill.  Put  in  another  light,  the  court, 
being  placed  in  a  position  of  inability  to  place  the  defendant 
in  statu  quo  should  they  give  the  plaintiff  specific  perform- 
ance, and  a  similar  present  inability  to  place  the  plaintiff  in 
the  position  he  was  in  before  entering  the  contract  should 
they  dismiss  his  bill,  prefer  to  choose  to  run  the  risk  of  doing 
a  possible  injustice  to  the  defendant,  to  allowing  the  defend- 
ant to  inflict  a  present  similar  injustice  on  the  plaintiff. 

These  cases  are  all  the  American  cases  known  to  the  writer 
in  which  the  defendant  could  have  raised  the  defence  that 
there  would  be  want  of  mutuality  in  the  remedy  after  decree. 
From  our  review  we  may  say  that  the  doctrine  that  the 
remedy  must  be  mutual  in  such  cases  has  received  more 
attention  and  certainly  more  commendation  from  the 
courts  in  this  country  than  it  has  in  England.  At  the 
same  time  there  are  a  number  of  cases  in  which  the  de- 
fence has  been  ignored.  On  the  other  hand,  the  idea  that  a 
court  to  enforce  a  part  of  the  contract,  must  be  able  to  en- 
force it  in  its  entirety,  as  applied  to  cases  in  which  the  court 
is  unable  to  force  the  plaintiff  to  execute  his  side  of  the  con- 
tract, has  found  with  us  absolutely  no  expression.  Again, 
while  in  all  but  one  of  the  cases  where  want  of  mutuality 
after  decree  existed,  and  in  which  the  court  granted  specific 
performance,  had  the  plaintiff  refused  to  live  up  to  his  side 
of  the  contract,  the  court  could  have  extricated  the  defendant 

•*  2  Litt.  127,  1822,  128.  As  used  in  this  Kentucky  case  the  lan- 
guage is  dicta;  besides  which  the  Kentucky  court  is  referring  to  an 
entirely  different  question  than  that  which  was  before  the  Iowa 
court;  namely,  the  question  how  far  the  non  full -performance  of  his 
obligations,  where  such  failure  to  fully  perform  is  not  his  fault,  affects 
the  plaintiff's  right  to  specific  performance. 
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from  his  position,  nowhere  do  we  find  any  statement  similar 
to  that  of  Vice-Chancellor  Page  Wood  in  Stacker  v.  Wed-^ 
derbum,^^  In  the  one  case  referred  to,  by  obeying  the 
court's  decree,  the  defendant  was  placed  in  a  position  from 
which  the  court  could  not  have  extricated  him  had  the  plain- 
tiff failed  to  live  up  to  his  unexecuted  covenants. 

In  the  first  part  of  this  article  I  have  shown  that  if  want 
of  mutuality  in  the  remedy  after  decree  will  not  defeat  a 
bill  for  specific  performance,  there  is  no  such  defence  in  the 
law ;  because  want  of  mutuality  in  the  remedy  at  the  incep- 
tion of  the  contract,  or  want  of  mutuality  at  the  time  of  the 
decree,  has  never  been  held  sufficient  to  defeat  the  plaintiff's 
bill  except  in  the  single  instance  of  the  infant  plaintiff. 
The  net  result  of  our  investigation  may  be  said  to  be,  that 
on  both  sides  of  the  Atlantic  there  exists  a  conflict  of 
authority  on  the  question  whether  mere  want  of  mutuality 
in  remedy  after  decree,  standing  by  itself,  is  a  good  defence, 
though  in  America  the  defence  finds  much  more  support 
than  in  England.  If  there  can  be  said  to  be  any  tendency, 
the  writer  is  of  the  opinion  that  the  defence,  never  clearly 
understood,  though  often  much  talked  of,  is  tending  to  dis- 
appear. 

In  view  of  the  present  uncertain  state  of  the  law  per- 
haps an  analysis  of  the  propriety  of  the  defence,  considered 
apart  from  the  cases,  may  not  be  out  of  place.  As  stated, 
the  idea  which  lies  at  the  basis  of  the  opinion  that  the 
remedy  should  be  mutual,  is  the  feeling  that  a  court  of 
equity  is  essentially  a  court  in  which  all  parties  are  to  be 
treated  fairly,  combined  with  the  fact  that  the  remedy  of 
specific  performance  is  a  remedy  in  addition  to  the  common 
law  remedy  in  damages,  and  therefore  it  is  peculiarly  within 
the  discretion  of  the  chancellor  to  grant  or  refuse  it.  This 
element  of  fairness  is  said  to  be  lacking  where  there  is  want 
of  mutuality  in  the  remedy  after  decree;  where,  in  other 
words,  the  court  might  find  itself  unable  to  give  specific 
performance  to  the  defendant  after  having  given  it  to  the 
plaintiff.  It  is  perhaps  a  matter  of  original  apprehension, 
but  this  point  of  view  does  not  appeal  to  us.  Even  if  it  did, 
the  fact  that  where  applied  it  tends  to  defeat  justice  would  be 

•'  See  supra,  note  41. 
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sufficient  to  cause  us  to  carefully  examine  its  validity.  Take 
a  case  like  Ross  v.  The  Railroad,  with  this  diflference  that  the 
plaintiff  is  to  receive  cash  not  bonds  for  his  work.  A.  prom- 
ises to  build  a  railroad  for  B.,  and  B.  to  pay  him  in  cash  as 
each  mile  is  completed.  A.  is  willing  to  proceed,  has  perhaps 
built  some  of  the  road.  He  asks  the  court  to  make  B.  live 
up  to  his  obligations,  as  long  as  he.  A.,  performs  his.  The 
argument  in  favor  of  mutuality  in  the  remedy  or  no  remedy 
runs  like  this :  "You  should  not  force  me  to  live  up  to  my 
obligations,  because  if  you  do,  and  then  this  plaintiff  should 
fail  to  continue  to  live  up  to  his  obligations,  you  could  not 
give  me  the  relief  he  now  asks  you  to  give  him."  The 
strength  of  this  argument  lies  in  two  assumptions.  First, 
that  it  is  probable  that  the  plaintiff  will  not,  after  having 
obtained  the  court's  decree,  continue  to  live  up  to  his  side 
of  the  contract.  Second,  that  in  the  event  of  the  plaintiff 
failing  to  live  up  to  his  obligations,  the  decree  now  asked 
for,  though  fair  and  proper  now,  would  by  the  plaintiff's 
subsequent  conduct  and  the  court's  infirmity  become  unfair 
and  improper.  The  first  assumption  is  not  correct  as  a 
matter  of  fact.  The  plaintiff  by  performing  or  offering  to 
perform  up  to  the  time  of  bringing  his  bill,  will  in  all  prob- 
ability continue  to  perform  after  the  decree  is  made.  In  the 
first  place  he  is  apparently  an  honest  man ;  in  the  second,  the 
very  fact  that  he  has  proceeded  actively  to  try  and  keep  the 
contract  alive,  shows  that  it  is  for  his  advantage  to  con- 
tinue to  live  up  to  his  obligations  imder  it  Turning  to  the 
cases  we  cannot  find  one  where  the  plaintiff  was  defeated 
because  of  want  of  mutuality,  in  which  we  can  affirm  that 
it  was  likely  the  plaintiff  would  have  failed  to  continue  to 
perform  his  obligations  had  the  decree  been  in  his  favor.  At 
the  same  time  there  is  no  record  in  any  case  like  Dietrichsen 
V.  Cabbum,  that  the  successful  plaintiff  failed  to  continue  to 
live  up  to  his  side  of  the  contract.  But,  if  the  first  asstunp- 
tion  in  support  of  the  argument  that  the  remedy  after  the 
decree  should  be  mutual  is  false  in  fact,  the  second  is  not 
correct  in  inferring  the  existence  of  an  element  of  injustice 
from  the  facts  supposed.  Suppose  the  improbable  thing 
happens  in  the  case  just  put,  and  A.,  after  securing  a  decree 
preventing  B.  from  having  anyone  else  build  his  railroad, 
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himself  refuses  to  proceed,  where  is  the  injustice  to  B.  ?  He 
has  been  made  to  live  up  to  his  contract.  Per  se  there  is  no 
injustice  in  that.  He  cannot  now  make  A.  perform  his  con- 
tract. This  is  unfortunate.  In  itself  this  inability  of  the 
court  to  help  B.  is  a  failure  of  justice  to  him;  but  is  it  not 
more  or  less  a  failure  because  the  court  has  up  to  this  time 
obliged  B.  to  perform  what  he  undertook  to  perform? 

The  illustration  and  argument  just  used  apply  only  to  a 
case  in  which  the  element  of  want  of  mutuality  after  decree 
exists,  but  nothing  more.  The  idea  that  a  court  should  not 
place  a  defendant  in  a  position  from  which  they  cannot  ex- 
tricate him,  the  idea  of  Vice-Chancellor  Page  Wood,  is  not 
involved.  If  the  plaintiff  fails  to  live  up  to  his  contract  the 
assumption  is  that  the  court,  by  reversing  its  action,  dissolv- 
ing the  injunction  which  it  is  now  asked  to  grant,  would  give 
to  the  defendant  all  the  relief,  except  performance,  which  he 
would  then  have  a  right  to  claim  apart  from  his  claim  for 
damages  for  the  breach  of  the  contract.'* 

•*  Perhaps  we  should  here  point  out  an  argument  against  issuing  an 
injunction  in  the  class  of  cases  typified  by  our  illustration,  advanced 
by  Somerville,  J.,  in  the  Iron  Age  Publishing  Co.  v.  Western  Union  Tele. 
Co. ,  ^^  Ala.  498 ,1887,511  (see  supra  note  7 1  and  text  for  the  facts  of  the 
case) .  Speaking  for  the  court  he  says :  ' '  The  injunction  asked  for  might 
involve  the  frequent  necessity  on  the  part  of  the  court  of  hearing  com- 
plaints from  the  defendant,  charging  the  complainant  with  a  breach  of 
his  duties.  .  .  .  There  would  thus  be  no  end  to  the  number  of  occa- 
sions, when  the  court  might  be  called  on,  from  year  to  year,  to  say 
whether  the  complainant  has  performed  bis  duties  in  question  faithfully 
and  efficiently.  ..."  In  the  first  place  it  should  be  pointed  out  that 
this  description  of  the  possibilities  of  the  case  is  exaggerated.  If 
the  defendant  charged  the  plaintiff  with  not  performing  his  duties, 
the  charge  would  be  either  well  or  ill  founded.  If  the  former  the  in- 
junction would  be  dismissed  and  the  case  would  never  again  come 
before  the  court.  If  the  defendant  failed  to  substantiate  his  charge 
he  could  not  again  bring  his  bill  unless  he  alleged  entirely  new  matter, 
and  if  the  court  found  his  complaints  again  trivial  he  coidd  be  pre- 
vented, by  the  adjustment  of  the  costs,  from  again  tmnecessarily 
worrying  the  court  or  the  plaintiff.  But  even  allowing  some  possible 
truth  in  the  picture  drawn  by  the  learned  judge,  it  may  be  pointedout 
that  a  court  shoidd  hesitate  to  refuse  to  protect  the  plaintiff's  rights, 
on  the  grotmd  of  the  trouble  involved.  It  is  true  that  the  plaintiff  had 
a  remedy  at  law,  but  in  the  case  before  the  court  this  remedy  was  so 
inadequate  that  there  should  be  more  than  a  bare  possibility  of 
trouble  to  warrant  the  refusal  of  relief. 


628     THE  PRESENT  STATUS  OF  THE  DEFENCE  OF  WANT 

Where  the  court,  should  the  plaintiff  hereafter  refuse  to 
live  up  to  his  side  of  the  contract,  would  not  only  be  unable 
to  force  him  to  do  so,  but  might  also  be  unable  to  g^ve  the 
defendant  the  alternative  relief  to  which  he  would  then  be 
entitled,  we  have  something  more  than  mere  want  of  mutu- 
ality in  the  remedy.  The  idea  of  Vice-Chancellor  Page 
Wood,  which  is  applied  in  Stacker  v.  JVedderbum  and  Peto 
V.  The  Railway,  has,  as  we  have  pointed  out,  nothing  to  do 
with  want  of  mutuality.  It  rests,  not  on  the  idea  of  equality 
of  remedy,  but  the  thought  that  a  court  of  equity  must  not 
place  a  defendant,  whatever  the  justice  of  the  plaintiffs 
cause,  in  a  position  from  which  he  cannot  be  relieved  should 
it  become,  as  it  may,  proper  to  do  so.  One  may  agree  to 
this  proposition  and  yet  be  entirely  out  of  sympathy  with 
the  idea  that  the  remedy  should  be  mutual.  And  yet  the 
writer  cannot  agree  with  even  this  limitation  of  the  plain- 
tiff's right  to  relief.  Take  a  typical  case.  A.  may  contract 
with  B.  that  B.  shall  convey  to  him  land,  and  in  considera- 
tion therefor,  A.  will,  after  conveyance,  serve  B.  for  one 
year.  In  this  case  should  the  court  make  B.  perform  his  side 
of  the  contract,  it  is  possible  that  A.  may  resell  the  land  and 
then  refuse  to  perform  his  side  of  the  contract.  In  such  an 
event  the  court  would  not  only  be  unable  to  give  B.  specific 
performance,  which  in  the  writer's  eyes  is  no  reason  for 
now  refusing  A.  specific  performance,  but  would  be  un- 
able to  restore  the  land  to  B.,  and  B.  can  unquestion- 
ably claim  that  he  has  a  right,  as  between  himself  and  A., 
to  such  restoration  on  A.'s  failure  to  i)erform  the  promised 
services.  Yet  we  may  presume  that  in  the  case  put  the 
contract  was  a  fair  one.  There  was  no  question,  for  in- 
stance, but  that  the  contract  in  Peto  v.  The  Railway,  or  the 
contract  in  Ross  v.  The  Railroad,  was  a  fair  contract  But 
why  is  the  contract  fair?  Is  it  not  because  it  is  reasonable 
for  B.  to  give  his  land  to  A.  on  the  faith  of  A.*s  promise  to 
work  for  him,  B.  ?  Or  in  Peto  v.  The  Railway  or  Ross  v. 
The  Railroad,  the  contract,  if  fair,  must  be  so  because  it  is 
reasonable  for  a  railroad  to  promise  to  give  bonds  to  a 
contractor  for  the  work  of  building  the  road,  and  to  pay  out 
these  bonds,  as  each  mile  or  section  of  the  road  is  com- 
pleted.   If  the  court  forces  the  defendant  to  live  up  to  his 
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contract  in  either  case,  they  enforce  a  fair  contract,  and  they 
never  place  the  defendant  in  any  position  which,  under  his 
fair  contract,  he  would  not  have  placed  himself  had  he  been 
an  honest  man.  Why  should  the  court,  being  able  to  make 
the  delinquent  defendant  live  up  to  his  obligations,  hesitate 
to  do  so,  because  they  would  place  him  in  a  position  in  which 
he  has  expressly  agreed  to  place  himself?  The  record  of 
cases  in  which  the  defendant  has  succeeded  in  the  defence 
of  want  of  mutuality,  or  in  this  other  defence  that  the 
court  will  be  unable  to  extricate  him  from  a  position  in 
which,  had  he  been  honest,  he  would  have  placed  himself,  is 
a  record  of  gross  miscarriages  of  justice.  In  view  of  the 
uncertainty  of  the  exact  meaning  of  the  defence  of  want 
of  mutuality  in  the  professional  mind,  and  the  fact  that  in 
recent  cases  we  have  a  tendency  to  ignore  it  altogether,  taken 
in  connection  with  the  fact  that  the  ideas  suggested  by  Page 
Wood  have  found  little  response  in  England  and  none  in 
this  country,  it  is  perhaps  not  too  much  to  hope,  that  in 
many  of  our  jurisdictions  the  courts  will  soon  be  able  to 
say  that:  "A  plaintiff  can  have  specific  performance  in  all 
cases  where  the  contract  is  fair  and  reasonable  in  all  its 
parts,  where  he  is  not  himself  in  default,  and  where  the 
obligations  of  the  defendant  which  he  seeks  to  enforce  are 
capable  of  being  enforced  by  the  court,  and  that  to  this  rule 
there  are  no  exceptions,  either  on  the  ground  of  want  of 
mutuality  in  the  remedy,  or  on  the  ground  that  the  court 
cannot  undo  what  it  directs  to  be  done." 

William  Draper  Lewis, 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADVERSE  POSSESSION. 

In  Flewellen  v.  Randall,  74  S.  W.  49,  the  Court  of  Civil 
Appeals  of  Texas  holds  that  the  naked  possession  of  land, 
saffldc  ^^  ^^^  ^^^  occupant  title  by  adverse  possession, 
must  be  adverse  to  the  entire  world,  including 
the  supposed  owner;  and,  if  it  be  not  adverse  as  to  him, 
title  will  not  be  acquired,  though  it  afterward  appear  that  the 
supposed  owner  had  no  title.  Compare  Converse  v.  Ringer, 
2A  S.  W.  705. 


ATTORNEY  AND  CLIENT. 

In  Shuck  v.  Pfenninghausen,  74  S.  W.  381,  the  Court  of 
Appeals,  at  St.  Louis,  Mo.,  holds  that  an  attorney,  in  the 
Action  for  absence  of  his  client,  when  necessary,  can  ad- 
^•ryicm  vance  legal  costs  and  look  to  his  client  for  re- 
imbursement. The  principle  upon  which  the  court  so 
decides  is  that  this  is  within  the  implied  authority  of  an  at- 
torney, since  "it  is  every-day  practice  for  an  attorney  in  the 
absence  of  his  client,  when  it  is  necessary  for  the  prosecu- 
tion of  the  suit  in  hand,  to  advance  legal  costs  for  his  client" 


banks. 

In  Little's  Administrator  v.  City  National  Bank  of  Ful- 
ton, 74  S.  W.  699,  the  Court  of  Appeals  of  Kentucky  holds 

D*po«its:  that  where  a  decedent  had  money  on  deposit  in 
5^  •«  a  bank  at  the  time  of  his  death,  and  the  bank 
held  a  note  against  him  for  a  less  amount,  which  matured 
the  day  after  his  death,  it  was  entitled  to  set  off  the  amount 
of  the  note  against  the  deposit,  and  to  pay  the  decedent's 
administrator  the  difference.  See  also  Matthewson  v.  Straf- 
ford, 45  N.  H.  108. 
630 
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BIGAMY. 

A  perfectly  logical  holding,  and  yet  one  which  on  its  face 
seems  somewhat  anomalous,  appears  in  Lane  v.  State,  34 
So.  353,  where  the  Supreme  Court  of  Missis- 
sippi holds  that  it  is  a  defence  to  an  indictment 
for  bigamy  that  there  was  a  prior  lawful  marriage  still  exist- 
ing previous  to  the  first  one  alleged  in  the  indictment,  render- 
ing it  void.  Apparently,  therefore,  it  is  safer  to  be  married 
three  times  than  only  twice. 


CARRIBRS. 

The  twofold  aspect  of  the  bill  of  lading  appears  in  a  some- 
what new  phase  in  Texas  &  P.  R.  Co,  v.  Kelly,  74  S.  W. 
wn  of  343,  where  the  Court  of  Civil  Appeals  of  Texas 
"-^■^  holds  that  a  final  carrier,  having  accepted  a  ship- 
ment for  transportation  from  an  initial  carrier  under  a  bill 
of  lading  issued  by  the  initial  carrier,  is  bound  by  such  bill 
in  so  far  as  the  same  is  a  contract  for  carriage,  but  is  not 
bound  by  the  admissions  contained  therein  in  so  far  as  such 
bill  is  a  receipt  for  the  goods  shipped.  See  Evans  v.  Ry., 
56  Ga.  498. 

Although  the  responsibility  of  a  railroad  for  safe  trans- 
portation of  the  passengers  on  a  freight  train  is  not  restricted 
TwmmmgMt     ^r  lessened  and  the  same  degree  of  care  is  re- 
oa  Praight     quired  in  the  management  of  such  a  train  when 
'*'■**"•        carrying  passengers  as  in  the  operation  of  a  train 
exclusively  for  passenger  service,  yet  a  passenger  on  a  freight 
train  is  charged  with  knowledge  of  and  assumes  the  risks  in- 
herent in  that  mode  of  travel.     Court  of  Appeals  at  St. 
Louis,  Mo.,  in  Portucheck  v.  Wabash  R.  R.  Co.,  74  S.  W. 
368.     See,  in  connection  with  this  case,  however,  Indian- 
apolis Railroad  Co.  v.  Horst,  93  U.  S.  296. 

The  recurring  question  as  to  which  of  two  causes  oper- 
ative in  bringing  about  a  loss  shall  be  deemed  the  proximate 

NcgiistBct:     cause,  is  considered  in  the  case  of  Hunt  Bros.  v. 

coacarrin^  Mo,  K.  &  T,  Ry,  Co,  of  Texas,  74  S.  W.  69. 
^■^  In  that  case  it  appeared  that  wheat  shipped  by 
complainant  through  the  defendant  railroad  was  damaged 
and  a  part  of  it  totally  destroyed  in  an  unprecedented  storm, 
which  occurred  while  the  wheat  was  still  in  the  possession 
of  the  railroad  company.  The  railroad  had  been  guilty 
of  negligence  in  failing  to  place  the  wheat  on  the  proper 
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CARRIERS  (Contiqned). 

elevator  tracks  promptly,  so  that  it  could  be  unloaded,  and 
in  other  ways,  and  but  for  its  negligence  the  cars  would 
probably  have  been  unloaded  when  the  storm  occurred.  Un- 
der these  facts  the  Court  of  Civil  Appeals  of  Texas  holds 
that  the  storm  was  the  proximate  and  the  company's  n^- 
gence  the  remote,  cause  of  the  injury  to  the  wheat  and  the 
company  was  not  liable. 


CHECKS. 

The  well-settled  rule  that  a  check  payable  to  the  order  of 
a  fictitious  person  is  payable  to  bearer  is  held  by  the  Supreme 

p^  Court  of  Michigan  not  to  apply  to  the  case 

^^  where  a  check  was  executed  by  drawing  a  line 
through  the  blank  for  the  insertion  of  the  name  of  the  payee. 
The  court  decides  that  such  a  check  is  not  pa)rable  to  bearer 
or  to  an  impersonal  payee,  but  is  void  for  want  of  a  payee 
Two  judges  dissent.  Gordon  v.  Lansing  State  Savings 
Bank,  94  N.  W.  741.  Compare  Mcintosh  v.  Lytic,  26  Mintt 
336. 


CONFESSIONS. 

The  general  rule  that  a  confession  is,  by  itself,  not  suf- 
ficient to  establish  the  guilt  of  a  prisoner  seems  well  settled. 
Corpus  The  Supreme  Court  of  Missouri  recognizing  this 
Micti  rule  holds,  in  State  v.  Coats,  74  S.  W.  864,  that 
to  warrant  a  conviction,  the  body  of  the  crime  need  not  be 
absolutely  proven  independent  of  the  confession,  but  if  with 
the  extrajudicial  confession  such  other  facts  and  circum- 
stances are  given  in  evidence  fully  corroborating  the  con- 
fession as  to  the  corpus  delicti,  this  is  enough. 


CONSTITUTIONAL  LAW. 

A  Statute  of  Mississippi,  passed  in  1898,  provided  that 
every  employee  of  any  corporation  should  have  the  same 
Bmpioywt*  rights  and  remedies  for  an  injury  suffered  by 
Liability  Act  him  from  ail  act  or  omission  of  the  corporation 
or  its  employees  as  are  allowed  by  law  to  other  persons  not 
employees,  where  the  injury  results  from  the  negligence  of 
a  superior  agent  or  officer  or  of  a  person  having  a  right  to 
control  or  direct  the  services  of  the  party  injur«i,  and  also 
when  the  injury  results  from  the  negligence  of  a  fellow- 
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CONSTITUTIONAL  LAW  (Continued)-. 

servant  and  that  knowledge  of  defective  appliances  and  so 
on  shall  constitute  no  defence.  The  Supreme  Court  of  the 
state,  dealing  with  this  statute,  holds  in  Ballard  v.  Miss. 
Cotton  Oil  Company,  34  So.  533,  that  the  act  is  unconsti- 
tutional, since  it  imposes  restrictions  on  all  corporations 
without  reference  to  any  differences  arising  out  of  the  nature 
of  their  business  not  imposed  on  natural  persons,  and,  there- 
fore, denies  corporations  the  equal  protection  of  the  law. 
This  case  presents  a  thorough  discussion  of  the  authorities 
and  principles  involved. 


CONTiLACTS. 

The  question  has  frequently  been  mooted,  whether  the 
rule  of  law  that  a  contract  is  closed  when  a  letter  accepting 
AfynrtaiM-t  ^^  ^^^^  ^^  deposited  in  the  mail  box,  is  based 
by  Mall:  upon  the  general  course  of  business,  or  the  im- 
^Reciiir  P  ^^  permission  to  accept  in  that  manner  when 
the  offer  is  made  by  mail.  This  question  is  at 
issue  in  Scottish-American  Mortgage  Company  v.  Davis, 
74  S.  W.  17,  where  the  following  facts  appear:  The  de- 
fendant submitted  a  proposition  in  writing  for  a  sale  of 
land  to  the  plaintiff  as  its  agent  to  be  submitted  by  him  to 
a  proposed  purchaser,  who  rejected  the  same  and  returned  it 
in  a  modified  form  to  the  defendant.  The  defendant,  in 
turn,  added  other  terms  and  returned  it  to  the  plaintiff  to  be 
again  submitted  to  the  purchaser.  Sometime  later,  the  pur- 
chaser informed  a  friend  that  he  would  accept  the  proposi- 
tion and  authorized  him  to  so  advise  the  plaintiff,  who  im- 
mediately wired  and  wrote  his  acceptance  to  the  defendant. 
The  purchaser  at  the  same  time  deposited  a  letter  in  the 
mails  addressed  to  the  defendant,  notifying  it  of  his  accept- 
ance, but  intercepted  the  same  by  wire  before  delivery.  The 
Supreme  Court  of  Texas  holds  that  since  the  defendant's 
proposition  had  not  been  submitted  to  the  purchaser  through 
the  mails,  he  had  not  implied  authority  to  accept  by  mail 
except  by  actual  delivery  of  his  acceptance,  and  the  letter 
deposited  in  the  mails  by  the  purchaser  did  not  constitute  a 
binding  acceptance  on  him,  but  he  was  at  liberty  to  withdraw 
the  same  at  any  time  before  its  delivery  to  the  defendant. 
See,  on  the  general  questions  involved,  Dunlop  v.  Higgins, 
I  H.  L.  C.  397. 
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CONTRACTS  (Continued). 

In  Hubbard  v.  Freiburger,  94  N.  W.  727,  the  facts  were 

as  follows.     A  paper  read:  "Return  this  coupon  to 

Pnbiic  Policy  ^^^^^  ^^  buggies,"  etc,  "with  $15,  for  which  he 
will  deliver  to  you  a  book  with  four  of  these 
coupons.  Sell  these  for  $3.75  each,  thereby  getting  your 
money  back.  Each  of  those  to  whom  you  sell  a  coupon  sends 
to  me,  purchasing  a  book  for  themselves.  When  your  four 
coupons  have  been  sent  in  ...  I  have  received  $60 
and  you  will  be  entitled  to  $60  worth  of  merchandise  at  my 
store  and  it  costs  you  but  $3.75  and  a  few  hours'  work  sell- 
ing the  coupons.  The  right  to  redeem  all  coupons  at  any 
time  is  hereby  reserved  and  .  .  .  parties  holding  them 
shall  be  allowed  the  full  value  on  the  purchase  price  of  any 
article  in  my  establishment.  .  .  .  Coupons  will  not  be 
redeemable  in  any  other  manner  than  as  above  specified/' 
This  contract,  which  finds  its  cotmterpart  in  many  so-called 
business  transactions  of  the  day,  is  held  to  be  invalid  as 
against  public  policy,  the  Supreme  Court  of  Michigan  re- 
garding it  as  on  its  face  a  contract  impossible  of  perform- 
ance ultimately.    See  McNamara  v.  Gargett,  68  Mich.  454. 


DEAD  BODIES. 

The  law  with  relation  to  rights  in  connection  with  dead 

bodies  presents  a  number  of  important  phases.    One  of  these 

Goitt«ioa  with   is  dealt  with  in  Hockenhamtner  v.  Lexington  & 

Traio:        Eostem  Railrood  Co.,  74  S.  W.  222.    The  Court 

Dwii««e«  q£  Appeals  of  Kentucky  there  holds  that  while 
there  is  a  legal  right  in  the  bodies  of  the  dead  which  the 
courts  will  recognize  and  protect,  there  can  be  no  recovery 
for  mental  anguish  caused  by  the  dead  body  of  a  relative 
being  thrown  from  a  wagon  by  the  negligent  operation  of 
a  railroad  train  in  the  absence  of  any  injury  to  the  body. 
The  opinion  presents  a  careful  discussion  of  the  case  and  a 
valuable  collection  of  authorities. 


EQUITY. 

The  Supreme  Court  of  Appeals  of  West  Virginia,  in 

Haskell  V.  Sutton,  44  S.  E.  533,  holds  that  where  a  person 

enters  upon  land  without  authority  under  a  void 

jarudictioa     j^^^^  ^^^  ^^.jjjg  ^hereon,  and  takes  petroleum  oil 

therefrom  and  removes  the  same  from  the  premises  and 
threatens  to  drill  other  wells  and  to  take  the  oil  produced 
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EQUITY  (Continued). 

therefrom,  a  court  of  equity  will  perpetually  enjoin  him  from 
all  operations  under  said  void  lease,  will  cancel  said  lease 
and  retain  the  cause  for  all  purposes  and  proceed  to  a  final 
determination  of  all  the  matters  at  issue  therein,  although 
the  plaintiffs  may  have  a  remedy  at  law  against  the  wrong- 
doer for  the  trespass.  One  judge  dissents,  and  the  opinion 
of  the  dissenting  judge  and  of  the  majority  of  the  court 
present  an  excellent  discussion  of  the  question  at  issue. 


BVIDBNCB. 

In  a  prosecution  for  aggravated  assault,  the  defence  was 
that  if  the  prosecutor  when  he  fired  the  shot  was  wantonly 
staiiM' Pacts  ^ring  at  the  defendant's  mother's  dog,  or  if  the 
defendant  believed  that  he  and  his  mother  were 
in  danger  of  their  lives  or  bodily  injury,  he  had  a  right  to 
shoot.  Evidence  was  offered  that  the  prosecutor  had  pre- 
viously shot  a  dog  belonging  to  the  defendant's  mother  and 
had  been  forbidden  to  come  on  the  premises.  The  Court  of 
Criminal  Appeals  of  Texas  holds  in  Coleman  v.  State,  74 
S.  W.  24,  that  this  evidence  should  have  been  admitted  as 
tending  to  shed  light  on  the  defendant's  conduct  from  his 
standpoint. 


BXECUTORS  AND  ADMINISTRATORS. 

With  two  judgeg  dissenting,  the  Supreme  Court  of  Ap- 
peals of  West  Virginia,  holds  in  Findley  v.  Cunningham, 
uvitauoiM  44  S.  E.  472,  that  an  executor  or  administrator 
cannot  make  a  new  promise  to  pay  a  debt  of  his 
decedent  either  before  or  after  the  debt  has  been  barred  by 
the  Statute  of  Limitations.  See  Thompson  v.  Peter,  12 
Wheat.  565. 

The  Supreme  Court  of  Iowa  holds  in  Officer  v.  Officer, 
94  N.  W.  947,  that  where  an  executor  makes  a  general  de- 
posit of  money  belonging  to  the  estate  in  an  ap- 
parently solvent  bank,  neither  he  nor  his  cestui 
que  trust  is  entitled  to  any  preference  over  other  creditors  of 
the  bank  merely  because  the  deposit  was  a  trust  fund  to  the 
knowledge  of  the  bank. 
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FRAUDULENT  CONVEYANCE. 

The  voluntary  conveyance  by  one  against  whom  there  is 
a  pending  suit,  of  all  his  property  to  his  wife  and  children, 
lateBt  vf      is  fraudulent  and  void  as  to  the  plaintiff  in  the 
Qmitor:       suit,  no  matter  what  may  have  been  the  intent  of 
Tort  AccioB    ^^  grantor :  Court  of  Appeals  of  St.  Louis,  Mo., 
in  McCollum  v.  Crain,  74  S.  W.  650.  Nor  does  it  make  any 
difference  that  the  suit  is  an  action  in  tort.    Compare  with 
this  case,  however,  the  English  case  of  Ex  parte  Mercer,  17 
Q.  B.  D.  290,  where  a  man  made  a  conveyance  immediately 
upon  the  beginning  against  himself  of  an  action  for  breach 
of  promise  of  marriage,  and  the  court  held  that  the  convey- 
ance was  not  fraudulent.     It  will  be  remembered  that  in 
many  aspects  the  action  for  breach  of  promise  of  marriage 
closely  resembles  a  tort  action. 


INSANITY. 

The  Supreme  Court  of  Appeals  of  West  Virginia  holds 
in  Ward  v.  Brown,  44  S.  E.  488,  that  evidence  of  physi- 
Bzpwt  cians  as  to  testamentary  capacity  is  entitled  to 
witoMMt  grreater  weight  than  that  of  non-professional 
persons,  provided  they  have  had  personal  observation  and 
knowledge  of  the  person  whose  mental  capacity  is  in  ques- 
tion; otherwise  it  is  not.  Compare  Jarrett  v.  Jarrett,  11 
W.  Va.  584.    The  case  is  a  valuable  case  upon  this  question. 


INSURANCE. 

In  Galvin  v.  Union  Central  Life  Insurance  Company,  74 
S.  W.  275,  it  appeared  that  the  defendant  insurance  com- 
PrMBiimis:  P^Lny  issucd  a  policy  on  the  life  of  the  plaintiff's 
N««M!  motiier,  stipulating  that  the  failure  to  pay  any 
PorMtnra  notcs  f  or  premiums  on  the  date  they  became  due 
should  void  the  policy.  At  the  time  the  application 
was  made  the  plaintiff's  decedent  offered  to  pay  the  first 
year's  premium,  but  the  defendant's  agent  took  her  hus- 
band's note  instead  without  any  conditions.  The  receipt  was 
delivered  with  the  policy,  stating  that  the  first  premium  had 
been  paid  and  stipulating  that  it  was  subject  to  the  condi- 
tions of  note  given  for  premiums.  Under  these  facts  the 
Court  of  Appeals  of  Kentucky  holds  that  as  the  note  was 
given  by  a  third  person,  a  failure  to  pay  it  when  due  did  not 
forfeit  the  policy.  See  also  the  case  of  Moreland  v.  Union 
Central  Life  Insurance  Company,  104  Ky.  129. 
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I^ANDLORD  AND  TENANT. 

The  Supreme  Court  of  Wisconsin  holds  in  American 
Bicycle  Company  v.  Hoyt,  95  N.  W.  92,  that  a  lessee 
Destructiea  of  Under  a  lease  which  provides  that  in  case  any 

•aiidiac  buildings  on  the  premises  shall  without  any  fault 
of  the  lessee  be  destroyed  or  be  so  injured  by  fire  or  other 
cause  as  to  be  untenantable,  the  lessee  shall  not  be  liable  to 
pay  rent  "until  the  same  are  rebuilt  or  repaired  or  he  may 
thereupon  quit  and  surrender  possession  of  the  premises/' 
who  remains  in  possession  of  the  premises  after  the  destruc- 
tion by  fire,  without  his  fault,  of  one  of  the  buildings  of  the 
premises,  is  not  bound  to  pay  rent  until  the  lessor  replaces 
the  destroyed  building. 

The  same  court  holds  in  Atwill  v.  Blatz,  95  N.  W.  99, 

that  where  snow  has  been  negligently  allowed  to  collect  on 

Dufsroitt      the  roof  of  a  building  and  it  falls  therefrom 

■•■^■■•^      on  a  pedestrian  on  the  sidewalk,  the  tenant  of 

the  building  and  not  the  landlord  is  liable. 


MASTER  AND  SERVANT. 

In  Noe  V.  Rapid  Ry.  Co.,  94  N.  W.  743,  the  Supreme 

Court  of  Michigan  holds  against  the  dissent  of  two  judges 

AssoMptioa    that  an  employee  of  an  electric  railway  company, 

•f  RUk  who  was  furnished  with  transportation  on  the 
company's  cars  in  going  to  and  returning  from  work,  did 
not  assume  the  risk  of  defective  appliances  in  connection 
with  the  track  over  which  he  rode  on  the  ground  that  his 
work  was  performed  at  a  distance  therefrom  and  he  had  no 
duty  calling  his  attention  thereto. 


MORTGAGES. 

The  Court  of  Appeals  of  Kentucky  holds  in  Beverly  v. 
Waller,  74  S.  W.  264,  that  where  the  wife's  name  does  not 
Widow's  appear  in  the  body  of  a  mortgage,  her  signature 
^^^^  and  acknowledgment  of  the  instrument  are  in- 
effectual to  bar  her  right  of  dower.  Compare  Hatcher  v. 
Andrews,  5  Bush,  561.  "The  deed  from  X.  purports  no 
conveyance  of  anything  from  his  wife,  nor  even  that  she 
was  a  party  to  it.  Therefore  it  is  as  wholly  insufficient  as  to 
her  as  though  she  had  never  signed  it." 
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MUNICIPALITIES. 

In  Van  Auken  v.  Garfield  Tp.,  Finney  County,  72  Pac 
211,  the  Supreme  Court  of  Kansas  holds  that  the  obligation 

covorinff  resting  upon  a  municipality,  which  is  the  l^al 
Mune         successor  of  a  former  one  covering  the  same 

TwHtary  territory,  and  which  has  received  the  assets  of 
such  other,  is  neither  "statutory"  nor  "implied,"  within  the 
meaning  of  those  terms  as  used  in  the  statute  of  limita- 
tions, biit  is  an  obligation  identical  with  that  which  rested 
upon  the  origfinal  organization,  and  no  right  which  a  credi- 
tor has  as  against  the  original  municipality  is  less  against 
its  successor. 


NEGLIGENCE. 

The  lessor  of  a  public  toboggan  slide  which  is  defective, 
or  which  fails  to  furnish  proper  protection  to  persons  using 
LaMor  of  it,  is  liable  for  injuries  received  by  any  one  by 
stnictnra  reason  of  such  defective  construction.  Court  of 
Appeals  of  New  York  in  Barrett  v.  Lake  Ontario  Beach 
Imp,  Co.,  66  N.  E.  968.  See  and  compare  Sutton  v.  Tem- 
ple, 12  M.  &  W.  52,  and  Swords  v.  Edgar,  59  N.  Y.  28. 

The  Supreme  Court  of  Louisiana  holds  in  Potts  v.  Shrezr- 
port  Belt  Ry.  Co,,  34  Southern,  103,  that  a  company  main- 
BicctricwirM  Gaining  electrical  wires  over  which  a  high  volt- 
age of  electricity  is  conveyed,  rendering  them 
highly  dangerous,  is  under  the  duty  of  using  the  necessary- 
care  and  prudence  at  places  where  others  may  have  the 
right  to  go  to  prevent  injury.  It  must  see  to  it  that  its  wires 
are  perfectly  insulated,  and  kept  so,  or  else  it  must  provide 
adequate  guard  wires  or  other  safety  appliances,  as  means 
of  protection  against  the  dangerous  wires.  See  also  Clancy 
V.  New  York  &  Q.  C.  Ry,  Co,,  81  N.  Y.  Supp.  875,  where 
the  doctrine  res  ipsa  loquitur  is  applied  to  a  similar  case. 


ROBBERY. 

In  Jones  v.  Commonwealth,  74  S.  W.  263,  the  Court  of 

Appeals  of  Kentucky  holds  that  on  a  trial  for  robbery,  an 

poroe         instruction  that  if  the  defendant  by  stealth  got 

raqnir^d  possession  of  the  money  of  the  prosecuting  wit- 
ness by  taking  it  from  his  person  and  before  the  defendant 
had  secured  the  money  the  witness  discovered  the  taking  and 
by  force  attempted  to  regain  possession  of  it,  and  defendant 
by  physical  force  prevented  the  witness  from  retaking  it  and 


PROGRESS  OF  THE  LAW.  639 

ROBBBRY  (ConUnaed). 

either  retained  it  himself  or  fraudulently  transferred  it  to 
another,  it  was  a  taking  by  force,  was  error,  since  to  con- 
stitute robbery  the  force  or  putting  in  fear  must  precede  or 
accompany  the  act  of  taking.  See  and  compare  with  this 
case  the  recent  case  of  Dawson  v.  Commonwealth  (Ky.), 
74  S.  W.  701. 


SHERIFF. 

The  Court  of  Appeals  at  St.  Louis,  Mo.,  holds  in  State  v. 
Dierker,  74  S.  W.  153,  that  it  is  only  such  acts  of  a  sheriff 
^^^^^^^  ^^^^  as  are  done  under  color  of  office,  involving  an 
abuse  as  distinguished  from  a  usurpation  of  au- 
thority, that  render  his  bondsmen  liable.  Consequently  it  is 
decided  that  sureties  of  a  sheriff  on  his  official  bond  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  his  office  as 
sheriff,  are  not  liable  for  an  arrest  by  him  without  warrant 
for  a  misdemeanor  not  committed  in  his  view,  as  such  arrest 
was  not  tmder  color  of  office,  although  he  thought  he  was 
acting  officially  and  was  personally  liable  for  his  misconduct. 
One  judge  dissents.  Compare  tVarretisburg  v.  Miller,  yy 
Mo.  56. 


TAXATION. 

The  statute  law  of  Mississippi  provides  that  every  person 
having  money  loaned  in  the  state  shall  be  taxable  for  it  in 

umiw  by  thei  county  in  which  he  resides  or  has  a  place  of 
Noo-residMits  business  or  is  temporarily  located.  Construing 
this  statute  the  Supreme  Court  of  Mississippi  holds  in 
Adams  v.  Colonial  and  United  States  Mortgage  Company, 
34  So.  480,  that  a  loan  made  by  a  non-resident  who  has  no 
business,  location  or  agent  in  the  state,  and  which  is  obtained 
by  applications  sent  to  the  agent  out  of  the  state,  is  not  tax- 
able in  the  state,  although  n^otiations  for  it  are  made  in 
the  state,  and  although  it  is  secured  by  mortgage  on  land 
in  the  state,  it  being  held  that  such  mortgage  does  not  give 
the  mortgagee  an  interest  in  land  so  as  to  make  it  taxable  as 
such.  The  case  presents  an  unusually  thorough  discussion 
of  the  points  involved  and  contains  an  extensive  citation  of 
authorities  well  considered.  It  is  a  valuable  contribution  to 
the  law  upon  this  subject. 
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TBNANT. 

The  Supreme  Court  of  South  Carolina  holds  in  Matthews 
V.  Hippj  44  S.  E.  577,  that  where  payments  were  made  under 
an  oral  lease  of  the  premises  for  a  year,  and  the 
tenant  contmued  m  possession  after  the  temuna- 
tion  in  law  of  the  lease,  he  was  a  mere  tenant  at  will  and 
there  was  no  valid  lease  for  the  ensuing  year,  but  that  where 
remaining  in  possession  in  this  manner  he  paid  rent  that 
accrued  after  the  year  and  continued  in  possession  of  the 
premises,  the  tenancy  at  will  was  changed  into  a  tenancy 
from  year  to  year.  See  Tallano  v.  Spitsmiller,  120  N.  Y., 
page  37-  

WILLS. 

In  Meyer  v.  Weyler,  95  N.  W.  254,  the  Supreme  Court  of 

Iowa  holds  that  where  a  testator  bequeathed  to  his  wife  all 

his  property  by  a  clause  reciting  that  it  was  his 

•pngnancy    jj^^^^^^j^j^  ^^  make  her  his  sole  residuary  heir  and 

legatee  and  to  provide  for  her  for  the  remainder  of  her  life, 
but  that  the  devise  was  conditioned  that  whatever  part  of 
the  testator's  estate  might  remain  at  the  death  of  his  wife 
should  go  to  their  nearest  relatives,  that  the  devise  to  the 
wife  created  an  estate  in  fee  in  her  and  that  the  conditional 
limitation  after  her  death  was  void  for  repugnancy.  Sec 
Hambel  v.  Hantbel,  109  la.  459. 

The  Supreme  Court  of  South  Carolina  holds  in  Rutkdge 
V.  Fishburne,  44  S.  E.  564,  that  where  a  testator  devised 
coBMtracUon:  Certain  real  estate  to  A.  for  life  with  remainder 
BMcntonr  to  her  children,  share  and  share  alike,  the  chil- 
'**^*^  dren  of  a  deceased  child  to  take  the  parent's 
share,  a  vested  transmissible  interest  in  remainder  to  the 
child  of  the  life  tenant  is  created  and  all  her  children  bom 
to  her  take  by  way  of  executory  devise.  Compare  Ludding- 
ton  V.  Kime,  9  Ld.  Ray,  103. 

In  Indiana  the  statute  law  provides  that,  after  the  making 
of  a  will  by  an  unmarried  woman,  if  she  shall  marry,  su<i 

impuad  will  shall  be  deemed  revoked  by  such  marriage. 
R«irocatioii  In  Htbberd  v.  Trask,  67  N.  E.  179,  the  Supreme 
Court  of  that  state  holds  that  this  provision  does  not  apply 
where  a  married  woman  makes  a  will,  and  after  that  she  is 
divorced  and  then  remarried.  The  similarity  of  statutes  in 
other  states  to  that  in  Indiana  renders  the  decision  of  more 
than  local  interest. 


THE 

AMERICAN  LAW  REGISTER 

Founded  1852. 


University  of  Pennsylvania 
department  of  law. 


Editors  : 

JOHN    GLASS  KAUFMAN,  Bditor-in-Chief. 
BOYD  LBB  8PAHR,  Btwlaess  Manager. 
JOHN  HBNRY  RADBY  ACKBR.  HENRY  WILLIAM  LYMAN, 

EDGAR  HOWARD  BOLBS,  WILLIAM  HBNRY  MU88BR, 

MBRBDITH  BRIGHT  COLKET,  WILLL^M  PBLIZ  NORRIS,  * 

AARON  LBINBACH  DEBTER,  JOHN  ADELBERT  RIGOIN8, 

ISAAC  GRANTHAM  GORDON  FORSTBR,    FLETCHER  WILBUR  STITES, 
BENJAMIN  HARRISON  LUDLOW.  JOSEPH  BECK  TYLER. 

ROBBIN  BAYARD  WOLF. 

SUBSCRIPTION  Price,  I3.00  per  Annum.    Single  Copies,  35  Cents. 

Edited  by  members  of  the  Department  of  Law  of  the  UnlverBity  of  FennsylnuiiA 
nnder  the  auperrlaion  of  the  Faculty,  and  published  monthly  for  the  Department  Xtj 
BoTX>  L.  Spahr,  Buslneia  Manager,  at  S.  W.  Cor.  Thirty-fourth  and  Chestnut  Streets 
Philadelphia,  Pa.  Address  all  literary  communications  to  the  EDnon-nt-CHiBF ;  all 
business  communications  to  the  Busmnsa  Maxtaobr. 


LAW  SCHOOL  NOTES. 

Several  important  changes  have  been  made  in  the  teaching 
force  and  in  the  courses  offered  in  the  Law  School  during  the 
coming  scholastic  session.  Mr.  Crawford  D.  Hening  has  been 
appointed  as  Assistant  Professor  of  Law.  Mr.  Hening  will 
devote  his  time  to  the  Department.  The  selection  of  Owen  J. 
Boberts  as  Special  Assistant  District  Attorney  of  Philadelphia 
necessitated  his  relinquishing  his  work  in  first-year  Contracts 
and  his  elective  course  in  Bankruptcy.  Mr.  Roberts  will  continue 
to  give  the  course  on  second-year  Property.  The  course  on 
Bankruptcy,  formerly  given  by  him,  will  be  taken  by  Stanley 
Folz,  who  was  appointed  fellow  last  June.  This  course  will  be 
two  hours  a  week  during  the  second  term;  its  election  is  volun- 
tary, that  is  the  course  does  not  count  towards  the  degree.  Mr. 
Horace  Stem's  course  on  Conveyancing  will  also  be  continued 
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as  a  voluntary,  but  will  be  open  this  year  to  the  students  of  the 
entire  department. 

Owing  to  the  absence  of  Professor  Bohlen,  his  courses  on 
Quasi-Contracts  to  the  second-year  class  and  his  elective  in 
Negligence  and  Damages,  as  also  his  quizzes  in  first-year  Torti. 
will  be  discontinued  during  the  year. 

Professor  Hening  will  take  the  course  on,  first-year  Contracts, 
three  hours  per  week  during  the  year,  conducted  by  Professor 
Roberts  last  year.  Mr.  Hening  will  also  offer  a  new  course  on 
Equity  Pleading  and  Practice  as  a  third-year  elective.  This  sub- 
ject has  not  been  given  in  the  Department  for  several  years. 

The  curriculum  of  the  second  year  has  been  strengthened  by 
the  extension  of  the  course  on  the  Law  of  Association,  Professor 
Pepper  having  consented  to  give  four  hours  a  week  during  the 
first  term  on  "Corporations  and  Partnership"  to  the  second-year 
men ;  also  an  elective,  equivalent  to  three  hours  a  week  through- 
out the  year,  to  the  third-year  men. 

There  has  been  a  slight  change  in  Mr.  White's  courses.  He 
offers  one  course  on  the  Constitutional  Law  of  Pennsylvania, 
one,  hour  a  week  throughout  the  year,  and  another  on  Special 
Titles  in  the  Laws  in  Pennsylvania,  two  hours  a  week  through- 
out the  year. 

Dr.  Edgar  S.  Shumway  will  again  be  in  charge  of  the  course- 
in  Roman  Law. 

The  list  of  honor  men  of  last  June,  which  has  not  been  pub- 
lished, is  as  follows  : 

Third  Year, — Stanley  Folz  has  been  elected  a  fellow  of  the  De- 
partment of  Law  for  one  year. 

The  Faculty  Prize,  for  the  best  written  examinations  with  all 
the  professors,  was  awarded  to  Morris  Wolf,  with  honorable 
mention  of  Stanley  Folz. 

The  P.  Pemberton  Morris  Prize,  for  the  best  written  examina- 
tion in  Evidence,  Pleading  and  Practice  at  Law  and  in  Equity, 
to  Stanley  Folz;  honorable  mention  of  Morris  Wolf ,  Thornton 
Mills  Pratt  and  Ralph  P.  Buell. 

The  Sharswood  Prize,  established  by  the  Alumni  of  the  De- 
partment of  Law,  for  the  best  essay  by  a  member  of  the  gradu- 
ating class. 

The  Meredith  Prize,  established  by  the  Alumni  of  the  Depart- 
ment of  Law,  for  the  second  best  essay  by  a  member  of  the  grad- 
uating class  to  Morris  Wolf. 

The  following  third-year  students  received  a  general  average 
of  95  and  above  in  the  combined  work  of  their  second  and  third- 
year  courses,  and  are,  therefore,  entitled  to  receive  their  degree 
summa  cum  Uude:  Stanley  Folz,  Morris  Wolf. 

The  following  third-year  men  received  a  general  average  of 
90  and  above  in  the  combined  work  of  their  second  and  third- 
year  courses,  and  are,  therefore,  entitled  to  receive  their  degree 
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cum  laude:  Alexander  Armstrong,  Jr.,  George  Hart,  Thornton 
Mills  Pratt,  Walter  Biddle  Saul,  William  Neel  Trinkle. 

The  following  is  a  list  of  men  who  are  entitled  to  honors  for 
the  year,  having  received  90  and  above  as  a  general  average  for 
their  third-year  work :  Alexander  Armstrong,  Jr.,  Stanley  Folz, 
Thornton  Mills  Pratt,  Walter  Biddle  Saul,  William  Neel 
Trinkle,  Morris  Wolf. 

Second  Tear, — Boyd  Lee  Spahr  and  Jerome  Joseph  Bothschild 
divide  honors  for  the  best  written  examinations  with  all  the 
professors. 

The  foDowing  students  are  entitled  to  honors  for  the  year, 
having  a  general  average  of  90  or  above :  Victor  Frey,  Thomas 
Francis  Gain,  Jerome  Joseph  Rothschild,  Boyd  Lee  Spahr. 

First  Year. — Morris  Bower  Saul  passed  the  best  written  ex- 
aminations with  all  the  professors. 

The  following  students  are  entitled  to  honors  for  having  a 
general  average  of  90  or  above :  Ernest  LeRoy  Green,  Louis  Ein- 
stine  Leopold,  Melvin  Guy  Rogers,  Morris  Bower  Saul,  Frank 
Geeseman  Sayre,  Herbert  Velde  Steelman. 


CRAWFORD  D.  HENING. 

Crawford  D.  Hening,  who  will  assume  his  duties  as  assistant 
professor  in  the  Law  School  of  the  University  this  fall,  was  bom 
in  Philadelphia,  on  June  19,  I860.  He  prepared  for  college  at 
the  Episcopal  Academy  and  entered  the  University  Classical 
Course  in  1882,  and  subsequently  the  Wharton  School,  graduat- 
ing from  the  University  with  the  Class  of  1887  and  receiving  the 
Bachelor's  degree.  He  read  law  with  Charles  Biddle,  Esq.,  of  the 
Philadelphia  bar,  and  also  for  a  time  attended  the  Law  School 
of  the  University.  He  was  admitted  to  the  Philadelphia  bar 
in  the  spring  of  1890,  but  on  account  of  ill-health  was  obliged  to 
move  to  New  Hampshire  two  years  later.  He  was  admitted  to 
the  Xew  Hampshire  bar  in  the  spring  of  1894  and  practiced  in 
that  state  until  1901,  when  he  removed  to  Philadelphia  and  since 
then  has  been  engaged  in  practicing  in  this  city.  Last  year  he 
was  a  member  of  the  faculty  of  the  Temple  College  Law  School. 

Mr.  Hening  will  devote  his  time  to  the  Law  Department, 
becoming  one  of  the  resident  professors. 


CURRENT  LEGAL  PERIODICALS  AND 
BOOK  REVIEWS. 


Beports  of  Mining  Casks  Decided  by  the  Coubts  op  British 
Columbia  and  the  Courts  of  Appeal  Therefrom  to  the 
First  of  Ootober^  1902;  with  an  Appendix  of  Mining  Stat- 
utes from  1853  to  1902,  and  a  Glossaiy  of  Mining  Terms.  By 
The  Honorable  Archer  Martin^  one  of  the  Justices  of  the 
Supreme  Court  of  British  Columbia,  and  the  Judge  in  Ad- 
miralty of  that  Province.  Pp.  xxviii  +  898.  Toronto,  Can- 
ada: The  Carswell  Company,  Limited.    1903. 

The  above  volume,  containing  about  two  hundred  cases,  will 
be  welcomed  by  those  lawyers  and  laymen  interested  in  mines,  an  1 
mining  law.  It  brings  into  convenient  form  for  ready  reference 
the  mining  law  of  British  Columbia,  both  case  and  statute. 
It  is  a  valuable  publication,  presenting,  as  it  does,  not  only  cases 
previously  published,  but  also  cases  never  published  before.  The 
cases  are  published  with  excellent  head-notes  and  the  editor 
has  added  copious  foot-notes  wherever  needed.  The  binding, 
which  is  full  Bussia  divinity  circuit,  with  flap,  is  a  feature 
which  will  be  welcomed  by  the  lawyer  whose  field  of  activity 
carries  him  to  the  mining  camp  of  the  Canadian  Northwest 
where  books  receive  many  a  rough  handling.  A  supplement, 
bound  in  the  same  volume,  contains  notes  of  cases  down  to 
February,  1903. 

J.  O.  K. 


BuDD  ON  Civil  Remedies  Under  the  Code  System  with 
Forms  Applicable  to  Civil  Actions.  By  Joseph  H.  Budd. 
Pp.  xl  +  763.    Los  Angeles,  Cal. :  Chas.  W.  Palm  Co.    1902. 

The  above  work  aims  to  be  a  complete  guide  to  any  one  seeking 
civil  remedy  in  a  code  state.  The  opening  chapters  on  "Eeme- 
dies  for  the  redress  of  Private  Wrongs  by  the  Mere  Act  of  the 
Parties,"  "Courts  of  Justice,^^  "Attomeys-at-Law,"  and  "Actions 
at  Law  and  Suits  in  Equity,"  are  followed  by  chapters  on  the 
various  steps  in  bringing  and  pursuing  an  action,  and  enforcing 
the  remedy.  Of  the  four  hundred  or  more  pages  of  text  over  one 
hundred  are  devoted  to  rules  of  evidence,  nearly  a  hundred  to 
administration  of  decedents'  estates. 

Both  title  and  author's  preface  lead  one  to  anticipate  a  work 
of  value  in  all  code  states.  The  treatment  of  the  subject  is* 
however,  distinctly  local.  The  code  references  are  exclusively 
644 
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Califomian,  the  civil  procedure  code  of  that  state  forming  the 
basis  for  the  work.  The  references  to  reported  cases  are  almost 
exclusively  Califomian. 

The  value  of  the  work,  therefore,  will  be  to  the  California 
practitioner.  To  him  it  should  be  of  value  as  a  careful  and  ex- 
haustive digest  for  quick  reference  of  case  and  code  law  as 
to  civil  remedies  and  for  its  three  hundred  and  sixty-six  forms 
covering  the  field  of  civil  practice,  which  have  been  added  by  tjie 
author  in  an  appendix.  J,  0.  K. 


Legal  Masterpieces:  Specimens  of  Abgumektation  and 
Exposition  by  Eminent  Lawyers.  Edited  by  Van  Veoh- 
TEN  Veeder.  In  two  volumes.  Pp.  xxiv  + 1324.  St.  Paul, 
Minn. :  Keefe  Davidson  Company.    1903. 

These  volumes  are  a  contribution  to  the  literature  of  the  law. 
Each  one  of  the  forty-three  selections  which  helps  to  make  up  the 
contents  of  this  work,  is,  in  its  way,  a  model  of  the  highest  form 
of  argument  or  judicial  opinion. 

The  great  lawyers  and  judges  of  England  and  the  United 
States,  whose  efforts  are  here  reproduced,  were  more  than  law- 
yers, in  the  narrow  sense  of  the  word,  they  were  men  of  breadth 
and  culture.  They  not  only  knew  what  they  wished  to  say,  but 
said  it  in  the  best  possible  manner. 

The  editor  has  chosen  the  selections  partly  because  of  the 
interest  and  importance  of  the  subject  matter,  but  chiefly  because 
of  the  elegance  of  style.  They  are  literary  masterpieces  as  well 
as  legal  disquisitions. 

We  find,  as  might  well  be  expected  in  the  volumes,  opinions 
of  Lord  Mansfield,  Hamilton's  Opinion  on  the  Constitutionality 
of  the  United  States  Bank,  Marshall's  opinion  in  McCuUoch 
against  Maryland,  and  Webster's  argument  in  the  Dartmouth 
College  case. 

A  sketch  of  the  life  of  each  lawyer  whose  work  is  produced  is 
given,  together  with  a  discussion  of  his  characteristics,  and  the 
facts  involved  in  each  case  are  briefly  stated. 

J.  ff.  B.  A, 


New  Practice  in  Supplementary  Proceedings,  with  all 
THE  Statutes  on  the  Subject  and  New  Forms  for  Every 
Case.  By  George  W.  Bradner.  Pp.  xl  +  396.  Second  Edi- 
tion.   Albany,  N".  Y. :  W.  C.  Little  &  Co.    1902. 

In  1895,  Mr.  Bradner  published  the  first  edition  of  this 
work.  The  object  of  the  author  was  to  give,  in  concise  form,  the 
law  governing  the  attachment  of  property  under  the  New  York 
Code  of  Civil  Procedure,  based  upon  statute  and  judicial  inter- 
pretation. 
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The  changes  in  the  statutes  and  the  decisions  of  the  couits 
during  the  past  eight  years  have  made  a  new  edition  of  the  work 
desirable. 

The  second  edition  contains  the  New  Procedure  and  retains 
the  desirable  features  of  the  earlier  work,  which  made  it  popular 
with  the  practitioner. 

The  book  is  intended  primarily  for  the  use  of  those  who  intend 
to  practice  in  the  State  of  New  York. 

J.  H.  B.  A. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PUBU- 

CATIONS. 

Albany  Law  Journal. — August 

Rights  and  Duties  of  Receivers  of  Insolvent  Corporations,  B.  Frank 
Dake.  An  interesting  discussion  of  a  number  of  important  points 
decided  by  the  Supreme  Court,  speaking  through  Chief  Justice  Fuller 
{In  re  Watts,  28  Sup.  Ct.  Rep.  718).  Using  this  case  as  a  text,  the 
article  gives  a  good  deal  of  information  regarding  the  working  of  the 
Bankruptcy  Act  in  cases  where  there  is  a  conflict  of  authority  between 
the  state  courts  and  the  Bankruptcy  Court.  The  author  states  a  great 
many  points  upon  which  difficulties  have  arisen  or  are  likely  to  arise, 
and  suggests  some  methods  for  solving  these  difficulties. 

The  Hague  Court  in  the  Pious  Fund  Arbitration,    Wm.  L^  Penfidd. 

As  an  historical  event  this  first  meeting  of  the  Hague  Court  of  Perma* 
nent  Arbitration  is  full  of  interest.  The  author  of  this  article  does  not 
fail  to  appreciate  this,  and  he  brings  out  clearly  the  points  in  which 
benefit  is  likely  to  accrue  to  all  civilized  nations  from  the  mere  sub- 
mitting of  this  case  to  the  Arbitration  Court 

The  Employers*  Liability  Act.  John  Brooks  Leavitt.  Exception  is 
here  taken  to  the  recent  opinion  in  the  case  of  Johnson  v.  Roach 
(N.  Y.).  The  point  is  made  that  the  court,  in  its  decision,  holds  that 
"all  actions  at  common  law  by  employees  against  employers  to  recover 
damages  for  negligence  have  been  abolished,  and  that  the  only  remedy 
now  is  under  the  statute."  A  forcible  argument  is  then  made  a^^ainst 
such  a  view  of  the  present  New  York  law. 

An  Important  Copyright  Decision.  The  text  of  the  decision  in  the 
case  of  the  Edward  Thompson  Company  v.  The  American  Law  Book 
Company  is  here  given,  as  also  a  very  good  resume  of  the  points 
involved.  Incidentally  the  methods  of  compilation  of  both  complainant 
and  defendant  were  found  to  be  very  much  the  same,  the  manufacturing 
of  this  type  of  book  having  been  reduced  to  a  merely  mechanical  per- 
formance. Unfortunately  the  method  has  been  extended  until  the  manu- 
facturing of  so-called  treatises  has  also  become  a  trade.  The  dedsion 
of  the  court  may  be  interpreted  as  meaning  that  there  can  be  no  piracy 
of  ideas  where  there  are  no  ideas  to  become  the  subject  of  piracy. 

American  Law  Review.— July- August. 

The  Quarter  Century  in  American  Jurisprudence,  Frederick  N.  Jud- 
son.  This  review  of  the  legal  changes  of  the  last  twenty-five  years 
takes  up  the  simplification  of  procedure,  criminal  procedure,  evidence, 
prerogative  writs  and  preventive  relief,  the  Fourteenth  Amendment 
culmination  of  case  law,  the  doctrine  of  judicial  precedent,  tendency  to 
codification,  and  the  study  of  comparative  jurisprudence.  Of  course  no 
exhaustive  treatment  could  be  given  to  any  one  of  so  many  divisions  of 
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the  law,  but  the  "Culmination  of  case  law"  and  "Doctrine  of  judicial 
precedent"  are  especially  effective. 

Three  Constitutional  Questions  Decided  by  the  Federal  Supreme  Court 
During  the  Last  Four  Months.  Alfred  Russel.  The  first  of  these  three 
questions  came  up  in  the  lottery  ticket  case  of  Champion  v.  Ames,  and 
was,  "Does  the  power  to  regulate  interstate  commerce  include  the 
power  to  prohibit?''  This  question  was  answered  in  the  affirmative. 
Mr.  Russel  says  as  to  this,  "It  would  seem  to  result  that  Congress  may 
prohibit  the  transportation  between  states  of  goods  manufactured  in 
violation  of  the  anti-trust  laws.  This  would  be  an  effectual  method  of 
killing  the  trusts." 

The  second  question  remains  unformulated  by  Mr.  Russel,  but  arose 
in  the  case  of  Giles  v.  Harris  and  was  upon  the  right  of  the  State  of 
Alabama  to  disfranchise  a  certain  class  of  citizens.  The  Supreme  Court 
refused  relief,  the  opinion  being  delivered  by  Mr.  Justice  Holmes,  whom 
Mr.  Russel  believes  to  be  best  known  as  the  son  of  his  fether,  the 
poet.  Most  lawyers,  it  seems,  would  take  exception  to  this,  as  Judge 
Holmes  has  long  occupied  a  most  distinguished  position  on  the  Bench, 
and  has  an  international  reputation  as  an  original  thinker  and  jurist 

The  third  case  (Hawaii  v.  Mankichi)  "concerns  the  question  whether 
in  any  place  in  the  United  States  a  man  can  be  tried  for  taking  the  life 
of  another,  without  conforming  to  the  p^arantees  of  life  and  liberty 
contained  in  the  Constitution  of  the  United  States"  or,  "Whether  the 
Constitution  follows  the  flag?"  Mr.  Justice  Day,  then  very  recently 
appointed  to  his  position  on  the  Supreme  Bench,  delivered  the  opinion 
that  it  does  not  This  opinion  Mr.  Russel  condenms  as  "monstrous," 
and  believes  that  the  doctrine  must  ultimately  be  abandoned. 

Law  and  Human  Progress.  Walter  Clark.  The  gentleman  who  writes 
this  article  considers  the  Constitution  of  the  United  States  to  be  "a 
misfit,"  but  does  not  think  the  matter  to  be  of  such  great  importance 
as  to  detain  him  long  from  the  consideration  of  the  progress  recently 
made  in  common  and  statutory  law,  the  criminal  law,  civil  procedure, 
labor  legislation,  the  law  of  married  women,  and  of  private  corporations. 
There  are  other  things  beside  the  Constitution  of  which  he  does  not 
approve,  some  of  which  may  better  merit  disapproval. 

The  Japanese  CivU  Code  Regarding  the  Law  of  the  Family.  Rokuichiro 
Masujima.  This  explanation  by  a  Japanese,  of  the  law  of  his  own 
country,  is  naturally  more  S3rmpathetic  and  at  the  same  time  clearer 
than  any  given  by  a  foreigner  could  be.  At  times  it  has  the  sound  of 
the  voice  of  one  come  back  from  Roman  times  to  elucidate  the  civil 
law  of  his  time.  He  says  "it  is"  instead  of  "it  was"  and  the  old  family 
law  lives  again.  But  the  civil  code  is  the  outgrowth  of  the  later  years 
of  Japanese  life,  and  "The  modem  art  of  legislation  has  chiseled  the 
edges  of  fictions  and  theories  conceived  by  primitive  minds  and  turned 
them  into  the  rigid  rules  of  law."  Japan  has  lived  under  this  code  for 
five  years  and  finds  it  well  suited  to  the  present  conditions  of  the  national 
life. 

An  Inquiry  into  the  Power  of  the  State  to  Afford  Relief  in  a  Certain 
Exigency.  Thomas  A.  Sherwood.  (This  article  has  received  notice  in 
a  prior  issue  of  the  Law  Rbgistkb.) 

The  Passing  of  the  Oath.  Benjamin  P.  Moore.  The  author  regards  the 
"passing  of  the  oath"  as  a  thing  to  be  desired  and  gives  very  good 
reasons  for  his  so  regarding  it  The  history  of  the  custom  is  touched 
upon,  and  the  gradual  change  in  this  custom  is  regarded  as  a  sure  fore- 
runner of  the  end. 

The  American  Lawyer.— July. 

Federal  Incorporation  for  Companies  Engaged  in  Interstate  Commerce. 
Hon.  Henry  W.  Palmer.  Mr.  Palmer's  first  inquiry  is  whether  Congress 
has  the  right  to  charter  business  corporations  for  the  purpose  of  manu- 
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facturing  and  selling  goods  which  enter  interstate  and  foreign  coraimercie ; 
the  second  inquiry  is,  Would  the  exercise  of  such  a  power  be  escpedicnt 
and  beneficial  to  the  people?  After  an  examination  into  the  powers 
of  Congress  to  regulate  commerce  and  the  acts  which  have  beoi  heid 
l^al  under  this  power,  Mr.  Palmer  answers  the  first  question  in  the 
affirmative.  He  then  goes  on  to  consider  the  objections  to  the  expedi- 
ency and  beneficence  of  the  plan  and  answers  them  quite  fuUy,  condad- 
ing  that  the  experience  of  other  peoples  and  an  examination  of  the  work 
of  similar  systems  would  lead  to  the  belief  that  the  exercise  of  sudi  a 
power  would  be  for  the  benefit  of  the  people  of  this  country. 

Great  Trials  in  Fiction.  {IV)  The  Belcher  Patents.  C'Sevenoaks.") 
J.  G.  Holland.  This  is  the  fourth  of  the  series  of  Great  Trials  in  Fic- 
tion. Mr.  Holland  at  the  time  "Sevenoaks"  was  published  was  a  very 
popular  author,  but  it  may  be  doubted  if  the  majority  of  the  readers 
of  the  American  Lawyer  have  ever  read  the  volume  from  which  this 
trial  is  taken. 


The  American  Lawyer.— August 

Due  Process  of  Law,  Hon.  Alton  B.  Parker.  This  very  valuable  article 
traces  the  growth  of  the  subject  of  the  title  phrase  and  its  applicatioo 
from  Magna  Charta  to  the  time  of  the  making  of  our  own  great  Consti- 
tution, and  then  takes  up  the  slow  working  out  of  the  idea  of  federal 
control  over  the  states  through  judicial  interpretation  of  legislative 
action.  The  conditions  prevailing  at  the  time  of  the  passing  of  the 
Fourteenth  Amendment,  and  the  consequent  extension  of  the  federal 
power  through  the  liberal  interpretation  of  that  amendment  are  treated 
forcibly  and  well.    The  article  is  to  be  continued. 

The  Criminal's  Last  Haven  of  Refuge.  Cuba  is  here  presented  to  the 
man  fleeing  from  the  justice  of  the  United  States  as  an  ideal  place  of 
refuge,  this  country  having  no  extradition  treaty  with  that  island. 

Legislation  Adverse  to  Railroad  Corporations.  Chauncy  G.  Austin. 
Jr.  "How  far  are  courts  justified  in  sustaininp^  statutes  imposing  new 
and  additional  burdens  upon  railroad  corporations  under  the  soncalled 
police  powers  of  the  states?"  is  the  question  with  which  this  short 
article  deals.  The  answer  is  "that  within  the  limits  of  that  which 
secures  to  all  protection  in  their  rights,  the  equal  use  and  enjoyment 
of  their  property  and  whatever  affects  the  peace,  good  order,  morab 
and  health  of  the  community,  courts  are  justified  in  sustaining  legis- 
lation adverse  to  railroads,  and  that  beyond  these  limits  courts  should 
be  very  reluctant  in  holding  valid  any  legislative  act  of  precarious 
foundation  which  does  not  come  clearly  widiin  the  scope  of  the  above 
powers."  This  seems  to  leave  the  matter  very  much  where  it  was  before 
the  query  and  its  answer. 

The  Defects  in  the  Case  System  of  Teaching  Law.  Darius  H.  Pingrcy. 
Mr.  Pingfrey  writes  this  short  article  to  show  "the  absurdity  of  this 
system."  He  impliedly  confesses  that  the  theory  of  teaching  law  by 
this  system  is  correct,  but  claims  that  it  is  impracticable.  He  advocates 
teaching  through  the  use  of  text-books.  "Teaching  law  from  text-books 
is  like  building  a  symmetrical  and  beautiful  structure,"  he  says.  He 
also  says  that  the  case  students  &il  to  pass  the  examinations  of  the 
Illinois  State  Board,  and  that  students  from  Wesleyan  (the  law  school 
in  which  he  is  professor)  all  pass.  He  does  not  state  where  the  "case 
students"  acquired  this  lack  of  knowledge  of  the  law.  The  test  would 
be  of  more  value  if  he  had  selected  students  from  some  well-known 
school  where  the  system  is  used.  Mr.  Pingrey's  arguments,  if  some- 
what heated,  are  worth  attention  from  those  who  are  interested  in 
either  system. 

Dogs  as  Witnesses.  The  use  of  bloodhounds  to  track  a  criminal 
in  Nebraska  and  the  case  resulting  serve  as  the  text  for  this  article.    In 
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such  cases  it  is  insisted  that  the  dog  is  the  witness,  and  the  argument 
is  against  his  use  for  such  a  purpose.  The  use  of  the  dog  in  trailing  a 
known  criminal  is  contended  to  be  the  proper  use,  and  not  the  tracing 
of  a  crime  to  an  unknown  criminal. 

Great  TriaU  in  Fiction.     (F)  "Sevenoaks/'    J.  G.  Holland.    "The 
Belcher  Patents."    This  is  a  continuation  of  No.  IV  in  the  July  number. 


Cekikal  Law  Journal.— August  7. 

Taxation  of  Telephone  and  Telegraph  Companies.  G.  C  Hamilton. 
The  article  goes  into  the  matter  with  some  elaboration,  and  is  abundantly 
annotated.  In  ascertaining  the  limits  within  which  the  state  can  exer- 
cise its  power  of  taxation,  it  is  asserted  that  the  most  careful  distinction 
must  be  made.  Where  the  effect  of  the  tax  is  a  matter  of  purely  local 
interest,  the  state  may  tax,  but  it  must  not  interfere  with  the  power  of 
Congress  to  regulate  and  control  interstate  commerce. 


Cenikal  Law  Journal.— August  14. 

Recovery  of  Damages  for  Negligence  by  Third  Persons  in  Cases 
Where  There  is  No  Privity  of  Relation  or  Contract.  P.  L.  Edwards. 
The  history  of  the  decisions  on  this  point  begins  with  the  English  case 
of  Winterbottom  v.  Wright,  in  which  it  was  decided  that  the  driver  of 
a  mail  coach  who  was  injured  through  an  accident  to  the  coach  could 
not  recover  from  the  owner  of  the  coach  because  there  was  no  privity 
of  contract  between  the  driver  and  the  defendants,  who  had  entered 
into  a  contract  with  the  government  to  keep  the  coach  in  proper  repair, 
therefore  no  basis  for  a  claim  of  damages.  The  author  of  this  article 
characterizes  this  rule  as  being  as  "simple  and  comprehensible  as  it  was 
tmreasonable  and  vicious,"  and  goes  on  to  show  how,  following  the 
New  York  courts,  this  illiberal  view  has  been  changed  "to  the  more 
liberal  and  reasonable  rule  that  where  one  is  charged  with  a  duty,  or 
the  performance  of  a  contract,  and  he  fails  in  whole  or  in  part  to  per- 
form the  same  in  such  a  manner  and  time  as  to  avoid  as  far  as  possible 
injury  to  others,  he  will  be  held  liable  also  to  those  not  of  privity  to 
the  agreement  or  contract. 


Central  Law  Journal.— August  21. 

State  Laws  in  Federal  Courts.  Needham  C  Collier.  A  discussion 
of  the  relation  between  the  federal  and  state  courts,  in  which  the  ques- 
tion as  to  the  co-ordination  or  subordination  of  the  two  courts  is 
brought  up.  Certain  evils  of  the  present  position  of  the  federal  court 
are  instanced  and  remedies  suggested. 


Central  Law  Journal.— August  28. 

When  Does  an  Action  Accrue  for  the  Breach  of  the  Implied  War- 
ranty of  Title  in  the  Sale  of  Chattels  f  Again,  in  tracing  the  histonr  of 
the  law  in  a  certain  matter,  the  person  tracing  the  law  &ds  "the  injus- 
tice and  absurdity  of  the  results  following"  the  rule  of  law  laid  down 
in  the  older  cases  which  had  been  followed  for  many  years.  The 
sanctity  of  precedent  fails  somewhat  before  such  constant  arrangement, 
for  such  remarks  are  of  very  frequent  occurrence.  In  the  present  article 
it  is  not  shown  that  any  very  definite  rules  have  taken  the  place  of  the 
older  ones  here  criticised.  The  decisions  are  not  uniform,  and  the  prin- 
ciples upon  which  the  decisions  are  made  are  not  always  clear. 
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Canada  Law  Journal. — August 

Origin  of  Contract  in  Roman  Law.  Charles  Morse.  In  searching 
for  the  origin  of  contract  in  Roman  law  Mr.  Morse  rejects  the  Greeks 
as  a  people  to  whom  the  Romans  could  owe  the  idea  on  account  of 
"Their  curious,  not  to  say  stupid,  failure  to  apprehend  the  true  function 
of  money/'  It  is  not  possible  that  the  Greeks  might  not  have  been 
absolutely  "stupid"  in  their  failure  to  agree  with  the  modem  ^iglish 
view  of  the  "true  function  of  money,"  so  we  are  passed  over  at  once 
to  the  Romans  themselves,  whom  we  find  a  trifle  slow  in  arriving  at  a 
proper  conception  of  the  idea,  and  the  article  being  limited  in  space, 
we  succeed  in  getting  little  but  an  elementary  sketch  of  the  matter. 

Damages  for  Mental  Suffering.  An  article  in  the  Central  Laxd 
Journal,  on  this  subject  and  mentioned  in  these  notes,  offers  an  oppor- 
tunity for  a  further  examination  of  the  subject  here,  although  extracts 
from  the  former  article  form  the  substance  of  this  one. 

Canadian  Law  Review. — ^July-August 

The  Appeal  to  England,  W.  £.  Raney.  This  subject  was  treated  in 
an  article  entitled  "An  Imperial  Court  of  Appeal,"  by  George  S.  Holmes- 
ted,  in  this  Review  for  for  April.  Mr.  Raney  does  not  agree  with  Mr. 
Holmested  as  to  the  felicity  of  the  "right  of  appeal  to  the  sovereign,  the 
fountain  of  justice,"  and  it  is  not  to  be  wondered  at  that  he  resents 
"the  attitude  of  the  English  courts,  the  least  of  which  will  not  permit 
the  citation  in  argument  of  a  Canadian  judicial  decision."  An  American 
cannot  but  sympathize  with  him  in  his  desire  for  "a  home-made  consti- 
tution," and  his  sentences  are  short  and  vigorous.  "A  century  of  ideal 
government  would  send  the  world  back  close  to  barbarism."  "Civilization 
does  not  come  from  without;  like  every  other  thing  worth  having  it 
must  be  worked  for."  "Eternal  conflict  is  the  price  of  progress,"  His 
vigorous  argument  makes  most  interesting  readmg. 

Law  French  and  French  Law.  David  R.  Keys.  (Concluded  from 
June  number.)  The  first  portion  of  the  article  was  devot^  to  Law  French, 
this  to  French  Law.  Only  one  case  is  given ;  that  between  Boileau  and 
Racine  in  regard  to  the  purchase  of  a  house  called  "Le  Chat,"  but  it  is 
a  quaint  and  curious  case. 

The  Gaynor  and  Greene  Extradition  Proceedings,  Very  liberal 
extracts  from  the  proceedings  are  given,  with  some  slight  commentary 
upon  them. 

Proposed  Amendment  to  the  Supreme  Court  Act.  (Continued  from 
June  number.)  This  is  a  verbatim  report  of  the  proceedings  in  regard 
to  that  act 

The  Canadian  Law  TiM£S.--August 

The  Laborer  and  the  Law.  N.  W.  Hoyles.  In  this  discussion  wc 
start  with  the  Statute  of  Laborers,  but  arrive  at  Lumley  v.  Gye  in  the 
compass  of  a  page  and  a  half,  then  continue  through  Bowen  v.  HaU^ 
Mogul  Steamship  Co.  v.  McGregor,  Temperton  v.  Russell  and  the  analo- 
gous cases.  These  cases  are  weighed,  compared  and  discussed;  prin- 
ciples are  deduced  from  each  and  the  principles  compared;  extracts  from 
the  opinions  are  given  and  remarks  upon  the  opinions.  The  result  is 
to  show  an  absolute  confusion  in  the  cases,  an  irreconcilable  diversity  in 
the  opinions,  and  a  great  variety  of  sentiment  in  the  remarks.  It  would 
seem  that  we  might  end,  as  we  began,  with  the  Statute  of  Laborers,  to 
the  great  satisfaction  of  certain  of  the  minds  which  have  involved  the 
law  in  this  labyrinth. 

Mr.  Justice  Darling.  W.  N.  Ponton.  An  admirer  of  Justice  Dariiog 
has  here  collected  many  of  his  wise  and  witty  sayings  in  the  compass 
of  a  short  article. 
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Chicago  Law  Journal. — ^August  14. 

Supreme  Power  of  the  State.  Hon.  B.  F.  Milton.  The  general  trend 
of  this  article,  which  is  both  interesting  and  well  written,  is  expressed 
in  its  closing  sentence,  "Back  of  courts  and  legislatures  are  the  sover- 
eign  people>-at  first,  and  still,  the  supreme  source  of  authority,  but  of 
the  powers  actively  manifested  in  the  operation  of  this  magnificent 
scheme  of  government,  the  greatest  is  that  of  the  Supreme  Court  of  the 
United  States." 

Chicago  Law  JouRNAL.August  21. 

Legal  Maxims.  Hon.  Murray  F.  Tuley.  The  maxims  are  first  con- 
sidered in  general  and  then  are  taken  up  in  prder.  Only  the  maxim 
"Agere  in  personam"  is  treated  in  this  installment,  as  the  article  is  to 
be  continued. 

Chicago  Law  Journal. — ^August  28. 

Legal  Maxims.  Hon.  Murray  F.  Tuley.  Continued.  The  maxims 
considered  in  this  installment  are:  Equity  looks  to  intent  rather  than 
to  form;  Equity  regards  that  as  done  which  should  be  done;  He  who 
comes  into  equity  must  come  with  clean  hands.'*  Interesting  illustra- 
tions are  given  of  the  application  of  these  maxims  to  concrete  cases. 

Green  Bag. — August 

Andrew  Jackson  as  a  Lawyer.  Eugene  L.  Didier.  "Lawyer,  district 
attorney,  judge,  member  of  Congress  and  United  States  Senator  before 
he  was  thirty-one,"  is  the  record  recited  here.  It  sounds  like  a  start- 
lingly  swift  progress,  and  the  account  of  it  all  agrees  with  the  sound. 
It  is  picturesque,  romantic,  full  of  adventure,  for  a  lawyer  who  has  hair- 
breadth escapes  from  Indians,  duels  with  backwoodsmen,  encounters 
with  mobs,  and  who  comes  out  triumphant  from  them  all,  seems  rather 
a  hero  of  the  modem  romantic  novel  than  a  student  and  follower  of  the 
law.  Mr.  Didier  calls  Mr.  Jackson,  in  spite  of  his  achievements,  "an 
ignorant  man."  This  seems  to  be  the  usual  mistake  of  considering  the 
unlettered  man  ignorant.  A  man  may  be,  as  Jackson  was,  profotmdly 
unlettered,  if  such  a  phrase  is  permissible,  yet  intelligent  in  every  fibre, 
as  Jackson  seems  also  to  have  been.  He  neither  inherited  or  acquired 
culture,  yet  the  higher,  unpurchasable  gift  of  intelligence  was  his. 

A  Solution  of  the  Labor  Problem.  Harry  Earle  Montgomery.  The 
suggestion  is  here  made  that  labor  disputes  be  submitted  to  a  board  of 
mediation  composed  of  three  members  appointed  by  the  governor  of  the 
state.  "This  commission  should  represent  the  public  in  all  contro- 
versies." The  office  of  the  commission  should  be  solely  that  of  offering 
suggestions."  An  industrial  court  is  a  part  of  the  plan  and  the  scheme 
is  quite  fully  worked  out,  with  many  good  suggestions.  Like  all  other 
plans  of  the  kind  it  might  be  very  good  if  all  the  parties  to  be  consulted 
could  be  brought  to  agree  to  adopt  it  and  stand  by  it. 

The  Election  and  Coronation  of  a  Pope.  John  De  Morgan.  A  detailed 
description  of  the  ceremony  of  inducting  a  pope  into  the  papal  chair. 
Very  well  illustrated. 

Wrong  without  Remedy:  A  Legal  Satire.  JV.  The  Freese-Out, 
Wallace  McCamant.  Another  scheme  of  the  author's  hero  is  here 
exploited,  and  more  wrongs  without  remedy  indicated.  The  manner 
and  matter  are  similar  to  those  of  the  former  papers. 

A  Century  of  Federal  Judicature,  ViU.  Van  Vechten  Veeder.  To 
Mr.  Justice  Bradley  is  devoted  the  entire  eighth  paper  of  this  series. 
The  praise  and  criticism  are  as  usual  well  distributed  and  intelligently 
apportioned.  After  reading  the  paper  one  catmot  but  feel  the  value 
of  the  services  rendered  by  Judge  Bradley. 
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Law  Magazine  and  Review. — ^August. 

General  School  of  Law.  Montague  Crackenthorpe.  England  at  last 
is  able  to  afford  a  school  of  law !  But  it  is  only  by  means  of  what  Mr. 
Crackenthorpe  calls  "a  lucky  windfall"  However,  it  has  got  its  wind- 
fall and  is  now  planning  methods  and  means.  It  is  evident  that  Mr. 
Crackenthorpe  desires  that  the  school  shall  be  united  with  London  Uni- 
versity, and  form  a  "school  which  shall  be  boUi  academic  and  profes- 
sional." 

Specific  Performance,  W.  Donaldson  Rawlins.  (To  be  continued) 
The  foreign  law  of  specific  performance  is  first  touched  upon ;  then  the 
manner  of  the  introduction  of  this  action  into  the  English  law;  then 
the  classes  of  cases  in  which  it  is,  and  is  not,  allowed.  The  treatment  of 
the  subject  is  good  and  is  not  without  that  touch  of  the  amusing  which 
seems  indispensable  now,  even  in  a  legal  treatise. 

Crimes  and  Punishments.  Appellant.  The  writer  has  evidently  con- 
sidered his  subject  and  is  thoroughly  and  deeply  interested  in  it  He 
is  moved  by  evils  that  he  finds  in  the  present  system  of  punishment  in 
England  to  the  use  of  some  apparently  well  justified  sarcasm,  and  to 
give  some  very  good  advice  to  those  in  authority.  The  article,  as  a 
whole,  is  a  strong  one,  and  the  argument  for  fewer  and  milder  punish- 
ments where  possible  is  well  put  and  reasonable. 

Should  the  Two  Branches  of  the  Legal  Profession  Be  Amalgamated^ 
H.  J.  Randall  This  question,  of  course,  has  a  local  application  to  Eng- 
land merely,  but  it  is  interesting  as  a  presentation  of  the  present  state 
of  the  legal  profession  there. 

The  Marriage  Laws  of  Scotland.  Emile  Stoc^uart  (Continued.) 
This  installment  examines  into  the  Scotch  marriage  laws  in  a  very 
painstaking  and  learned  manner,  and  treats  under  sub-heads  the  subjects 
of  Irregular  Marriages;  Marriage  per  verba  de  prtBsenti;  Marriage  hj 
promise  suhsequenta  copula;  Marriage  by  habite  and  repute;  Lord 
Brougham's  Act,  1856,  and  Qandestine  Marriage. 

Some  Decisions  under  the  Companies  Acts  i862-i9oa  N.  W.  Sibley. 
These  Companies  Acts  have  been  the  cause  of  much  printing  of  small 
books  and  pamphlets.  Litigation  under  them  has  bec^  very  extensive 
and  the  interpretation  of  them  has  not  always  been  uniform.  This 
article  goes  quite  thoroughly  into  the  cases,  with  a  running  commentary 
upon  them,  but  as  yet  (the  article  is  to  be  continued)  does  not  show 
any  particular  continuity  of  thought,  or  bring  to  light  the  value  of 
these  acts. 
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The  year  1873  was  towards  the  latter  end  of  a  long  and 
distressing  period  of  financial  disturbances  and  change,  be- 
ginning during  the  Civil  War  and  not  ending  until  the  re- 
sumption of  specie  payment.  During  this  period,  the  pur- 
chasing power  of  a  dollar  went  up  and  down,  and  up  again, 
with  an  irregularity  and  to  a  degree  that  were  very  uncer- 
tain and  often  very  painful.  It  was  in  this  year  1873  ^^^ 
the  convention  sat  to  frame  a  new  constitution  for  the 
state  of  Pennsylvania. 

In  the  constitution  thus  formed  during  a  period  of  ex- 
treme fluctuations  in  values  appear  two  provisions.  They 
are  as  follows: 

Article  V.  The  Judiciary.  Section  18.— 'The  judges  of 
the  supreme  court  and  the  several  courts  of  common  pleas, 
and  all  other  judges  required  to  be  learned  in  the  law,  shall 
at  stated  times  receive  for  their  services  an  adequate  com- 
pensation, which  shall  be  fixed  by  law,  and  paid  by  the 
state.  They  shall  receive  no  other  compensation,  fee  or 
perquisites  of  office,  for  their  services,  from  any  source; 
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nor  hold  any  other  office  of  profit  under  the  United  States 
this  State  or  any  other  state.'' 

Article  III.  Legislation.  Section  13. — ^"'No  law  shall 
extend  the  term  of  any  public  officer,  or  increase  or  diimn- 
ish  his  salary  or  emoluments,  after  his  election  or  appoint- 
ment.'* 

In  1903,  the  legislature  of  Pennsylvania  passed  an  act 
fixing  the  salaries  of  the  judges  at  sums  higher  than  there- 
tofore had  been  paid.  There  is  universal  approval,  it  is 
believed,  of  the  sums  fixed  as  reasonable  and  moderate.  It 
is  an  act  which  the  community  regard  as  simple  justice. 
Prices  have  advanced  greatly  during  the  last  decade.  In 
recognition  of  this,  salaries  have  been  increased  qinte  gen- 
erally, in  the  business  world.  Last  almost  of  all  to  receive 
the  attention  necessitated  by  the  advance  of  prices  have 
been  the  judges  of  Pennsylvania. 

There  has  been  some  question  with  a  number  of  esti- 
mable citizens  whether  this  act  of  justice  can  operate  in 
favor  of  judges  on  the  bench  at  the  time  of  its  enactment. 
They  are  of  opinion  that  Article  III,  Section  13,  above 
quoted,  renders  it  impossible  to  take  any  thought  for  the 
judges  except  prior  to  their  election.  A  decent  respect  for 
the  opinion  of  these  gentlemen  leads  to  a  study  of  the 
question. 

There  is  in  every  individual  a  strange  complexity  of  de- 
sires. Wishes  run  hither  and  thither  and  in  directions  the 
most  opposed.  If  the  individual  be  multiplied  into  a  large 
convention,  the  complexity  becomes  intensified,  and  the 
utmost  ability  and  alertness  can  scarcely  produce  a  joint 
production  that  is  harmonious  through  all  its  parts.  It 
is  very  certain,  however,  that  neither  the  individual  nor  the 
•convention  can  have  intentions  that  are  destructive  of 
each  other.  Desires  can  differ;  desires  can  be  opposed;  Imt 
there  cannot  be  rival  intentions  in  the  same  being.  Where 
commands  are  prescribed  by  a  superior  authority,  and  the 
commands  appear  to  differ,  the  duty  is  to  construe  the  de> 
mands  in  such  manner  that  they  all  may  have  effect,  if  a 
reasonable  construction  of  language  will  so  allow. 

That  is  the  duty  as  to  the  present  question.  Let  the 
two  sections  above  recited  be  so  examined. 


t 


JUDICIAL  SALARIES   LAW   IN   PENKSYLVAKIA.       6S5 

L 

Article  V.  The  Judiciary.  Section  28.— 'The  jod^ 
of  the  supreme  court  and  the  judges  of  the  several  courts 
of  common  pleas,  and  all  other  judges  required  to  be 
learned  in  the  law,  shall  at  stated  times  receive  lor  their 
services  an  adequate  compensation,  which  shall  be  fiaoed 
by  law,  and  paid  by  the  state.  They  shall  receive  no  other 
compensation,  fee  or  perquisites  of  office;  for  their  ser- 
vices, from  any  source;  nor  hold  any  other  office  of  profit 
under  the  United  States,  this  state  or  any  other  statCL** 

In  the  formation  of  a  constitution,  there  is  no  room  lor 
idle  or  insincere  language.  The  constitution  is  the  fands- 
mental  law  of  the  commonwealth.  A  generation  of  i 
sometimes  several  generations^  will  come  and  will 
away,  without  witnessing  a  new  formation  of  the 
mental  law.  The  convention  of  delegates  for  sudi  s  | 
pose  is  so  extraordinary  an  occasion,  and  the  < 
of  their  work  are  so  momentous^  that  every  sentence;  < 
clause,  every  word,  are  scrutinized,  searched  and 
We  cannot  say  of  this  sentence,  this  clause  nor  of  this 
word,  that  it  is  naught;  nor  can  we  say  that  it  is  B^tMj 
intended  The  mood  of  the  constitution  is  the  impeia* 
tive.  It  knows  no  other.  It  comes  to  us  fax>m  the  battle* 
fields  and  the  parliaments  of  centuries.  Grim  and  steno;  it 
speaks  with  the  voice  of  the  Great  Commander. 

The  lips  of  the  grizzled  warrior  cannot  utter  the  ampcr* 
ing  speech  of  a  schoolgirl,  nor  can  the  constitution  qiesk 
words  that  have  no  depth. 

Let  us  see  what  it  is  that  would  be  given  an  affectstioa 
of  a  seriousness  it  does  not  possess.  It  b  the  injunction 
that  judges  shall  receive  an  adequate  compensation.  It  b 
a  portion  of  a  section  of  which  every  other  portion  b  1 
to  be  fully  obeyed. 

''The  judges  of  the  supreme  court  and  of  the 
courts  of  common  pleas,  and  all  other  judges  required  to  be 
learned  in  the  law,''  is  the  beginning  of  the  section.  Cer- 
tainly, this  part  is  intended  to  be  obeyed.  If  the  legislatiire 
distinguished  between  judges,  appropriating  a  compensa- 
tion to  some  and  refusing  it  in  the  case  of  others,  the  < 
sion  would  be  a  serious  breach  of  the  provision. 
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Certainly,  too,  the  provision  that  the  compensatioii  shall 
be  paid  "at  stated  times"  is  an  injunction  not  to  be  £s- 
regarded.  If  a  political  power  were  low  enough  to  revenge 
a  judicial  disapproval  of  some  measure  by  causing  the  ap> 
propriation  for  the  judicial  salary  to  be  hung  up  over  a 
session  of  the  l^slature,  the  resentment  of  the  dtisens  at 
large  would  be  deep,  and  would  flow  from  the  same  causes 
that  have  given  this  provinon  place. 

The  dause,  'Hirhich  shall  be  fixed,**  is  likewise  intended 
to  receive  obedience.  We  can  readily  fancy  the  indigna* 
tion  that  would  sweep  from  their  places  the  legislators 
who  would  so  despise*  this  wholesome  injunction  that  they 
would  restore  the  ancient  recompense  of  fees  from  liti- 
ganta. 

"By  law^"  is  the  next  provision,  and  of  it  presently 
more  will  be  said  If  the  legislature  prescribed  that  a 
commission,  or  some  bar  association,  should  fix  the  sal- 
aries, the  violalioa  of  this  provision  would  be  plain  to  all 
men.  Under  such  a  provision  in  New  York,  it  was  hekl 
that  the  board  of  supervisors  could  not  be  authorized  to 
fix  the  salaries  of  county  judges.^ 

The  next  provision  is  that  the  compensation  shall  be 
"paid  by  the  state,"  and  that  ''they  shall  receive  no  other 
compensation,  fee  or  perquisites  of  oflice,  for  their  services, 
&x>m  any  source." 

This  is  likewise  one  that  admits  of  no  evasion.  Should 
the  dty  of  Philadelphia  appropriate  money  in  aid  of  the 
compensation  afforded  by  the  state  to  the  judges  of  the 
local  courts,  as  that  dty  did  and  as  Pittsburg  did,  previa 
ously  to  the  present  constitution,  it  would  be  seen  that  the 
local  appropriation  was  unlawful,  and  the  money  would  be 
dedined. 

The  section,  continuing  its  prohibition,  concludes,  ''nor 
hold  any  other  office  of  profit  under  the  United  States,  this 
state  or  any  other  state/'  There  is  no  one  who  wiU  say 
that  this  prohibition  can  be  ignored.  Should  a  judge  un- 
dertake the  office  of  one  of  the  departments^  or  should  he 
be  appointed  attorney-general,  while  still  assuming  to  coo- 
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tinoe  as  judge,  not  only  would  the  scandal  be  great,  Imt 
the  dual  holding  would  be  void 

These,  then,  are  the  serious,  militant  neighbors  of  the 
provision  under  consideration.  If  we  construe  the  pro- 
vision  requiring  the  payment  of  adequate  compensation  as 
merely  an  amiability,  the  section  is  as  follows: 

All  judges  shall  receive  compensation.   A  command 

At  stated  times.    A  command 

An  adequate  compensation.    A  polite  remark. 

Which  compensation  shall  be  fixed.   A  command 

Bylaw.   A  command 

Paid  by  the  state,  with  prohibition  of  other  compensa- 
tion.  A  command 

Judges  shall  hold  no  other  office  of  profit.   A  command 

Constitutions  are  not  formed  for  the  conveyance  of  kind 
regards.  Their  purposes  are  serious,  their  language  man- 
datory. What  reason  can  any  one  assign,  who  says  that 
one  provision,  that  requiring  adequate  compensation,  is 
not  intended  to  receive  obedience?  Why,  then,  is  it  given 
presence  in  a  fundamental  instrument? 

The  words  are  the  language  of  care.  The  jealousy  of  the 
constitution  in  respect  to  it  is  evidenced  by.  the  safeguards 
as  wen  as  by  the  limitations  which  surround  it.  There  is 
an  emphasis  in  the  very  presence  of  the  injunction,  exdo- 
sively  relating  to  judges,  and  not  repeated  elsewhere  on 
behalf  of  any  other  officials.  It  is  expected,  undoubtedly, 
that  all  officials  receiving  compensation  shall  be  adequately 
paid,  but  none  of  the  solicitude  of  Article  V,  Section  18^  is 
found  expressed  on  their  behalf.  A  reference  to  provisons 
in  respect  to  the  salaries  of  other  officials  may  be  of  in- 
terest. 

''Magistrates  in  Philadelphia  shall  be  compensated  only 
by  fixed  salaries,  to  be  paid  by  said  county."  (Artide  V, 
Section  12.)  This  is  not  an  injunction  on  their  bdialf.  It  is 
a  correction  of  the  former  faulty  system  of  paying  those 
officials  by  fees.* 

Article  XIV,  Section  5. — ^''The  compensation  of  ccmnty 
officers  shall  be  regulated  by  law,  and  all  county  officers 
who  are  or  may  be  salaried  shall  pay  all  fees  which  th^  may 
be  authorized  to  receive  into  the  treasury  of  the  county  or 
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state,  as  may  be  directed  by  law.  In  counties  cont 
over  one  hundred  and  fifty  thousand  inhabitants,  all  comity 
officers  shall  be  paid  by  salary,  and  the  salary  of  any  such 
officer  and  his  clerks,  heretofore  paid  by  fees,  shall  not  ex- 
ceed the  i^gregate  amount  of  fees  earned  during  his  tcnn 
and  collected  by  or  for  him.*'  This  is  not  an  injunctkMi  to 
protect.  It  is  a  corrective  measure,  placed  in  the  ooosti- 
tution  to  break  up  the  old  fee  system. 

Article  II,  Section  8.— 'The  members  of  the  general  as- 
sembly shall  receive  such  salary  and  mileage  for  r^^ular  and 
spedal  sessions  as  shall  be  fixed  by  law,  and  no  other  com* 
pensation  whatever,  whether  for  services  upon  committee 
or  otherwise.  No  member  of  either  house  shall,  during  the 
term  for  which  he  may  have  been  elected,  receive  any  in* 
crease  of  salary,  or  mileage,  under  any  law  passed  during 
such  term.''  The  solicitude  in  this  section  is  to  guard 
against  a  possible  abuse. 

These  three  provisions  are  of  a  nature  entirdy  different 
from  that  of  Section  18  in  Article  V.  They  are  not  pro- 
tective  of  the  official,  but  corrective  of  faults  anticipated 
or  else  existing  under  former  methods.  Section  18^  on  the 
contrary,  has  as  a  specific  object  a  care  for  the  reputable 
support  of  the  judges  of  the  commonwealth. 

lliere  is  the  strongest  reason  for  this  distinction  in  favor 
of  the  judges.  A  judge  is  usually  elected  to  the  bendi 
when  in  middle  life  or  near  that  time.  If  a  district  judges 
he  serves  for  ten  years,  and  in  Pennsylvania  he  is  apt  to  be 
re-elected  for  a  second  or  a  third  tenn.  If  a  Supreme  Court 
judge,  he  serves  for  twenty-one  yean. 

The  constitution  excludes  him  from  many  sources  of  in- 
come, and  propriety  excludes  him  from  many  others.  The 
business  of  his  profession  is  taken  from  him,  and  when  Us 
term  expires  he  is  without  professional  connections.  The 
situation  is  familiar  to  every  one.  It  is  one  peculiar.  It 
exists  as  to  judges  alone,  of  all  the  public  officials.  A  lew 
years  is  the  limit  for  the  longest  term  of  any  non-ju<fidal 
officer.  If  for  an  interval  he,  too,  is  denied  general  sources 
of  profit,  the  exdusicn  is  soon  gone.  He  is  not  retired 
from  active  life,  as  is  the  case  with  a  large  proportion  of 
judges  when  placed  upon  the  bench.    Certainly,  therefore^ 
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there  is  a  vigor  in  a  command  in  the  constitution  that  the 
judicial  salary  shall  be  adequate. 

But  why  should  reasons  of  the  foregoing  nature  be  pre- 
sented? They  exist,  they  are  sound.  Yet  other  reasons 
will  more  spontaneously  occur  to  the  citizens.  The  judges 
are  set  aside  to  promote  justice  in  the  community,  to  re- 
strain crime,  and  to  allay  strife.  Theirs  is  a  work  exalted, 
honorable.  The  public  win  certainly  desire  that  these  offi- 
cials shall  have  adequate  compensation  whether  vahies  go 
down  or  up. 

This  requirement  that  the  compensation  shall  be  ''ade- 
quate'' is  not  confined  to  the  outset  of  the  judicial  career. 
It  protects  the  whole  term.  The  constitution  prescribes 
that  the  judges  ''shall  at  stated  times  receive  ior  their 
services  an  adequate  compensation.**  This  is  not  a  pro- 
vision that  at  the  first  stated  time  the  compensation  shall 
be  adequate.  The  language  is  "stated  times,"  and  it  ap- 
j>fies  without  any  modification  to  the  second  of  the  stated 
times,  to  the  last  of  them,  and  to  them  alL  Those  who  say 
that  the  constitution  troubles  itself  only  with  the  b^^ 
fling  of  the  term  strip  off  the  plural  quality  of  the  words, 
"stated  times.*'  They  do  worse.  They  ignore  the  reason 
of  the  injunction.  That  reason  is  a  care  for  the  independ* 
ence  of  the  judge.  Is  there  any  one  in  the  whole  state  of 
Pennsylvania  who  will  undertake  to  say  that  this  inde- 
pendence is  less  important  later  in  the  term  than  at  the 
beginning?  It  has  been  said  that  the  judge  knows  when 
he  assumes  the  office  what  the  salary  is  for  the  term,*  and 
that  he  must  content  himself  with  what  he  engaged  to  re* 
ceive  as  adequate.  Let  us  make  no  such  mistake.  The 
question  is  not  a  private  one.  It  concerns  deep  public  in- 
terests. The  public  good  requires  that  the  judge  shaU 
receive  an  adequate  compensation,  and  a  willingness  to 
accept  something  less  could  have  no  bearing.  The  consti- 
tution, and  not  a  judge's  personal  feelings,  prescribes  the 
rule;  and  it  is  for  the  general  assembly,  and  not  for  a  judges 
to  apply  it,  saving  his  liberty  to  retire. 

It  is  for  the  general  assembly,  because  in  no  other  way 
can  the  injunction  be  given  effect.  The  judicial  terms  are 
so  long  that  the  reasonable  expense  of  living  is  apt  to  alttt 
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to  a  considerable  d^^ree.  One  need  not  have  readied 
middle  age  to  understand  this.  The  decided  rise  in  prices 
in  the  hst  decade  probably  has  seemed  somewhat  notabk 
to  most  of  us;  but  there  have  been  decades  where  the 
changes  were  extreme.  No  one  can  look  into  the  fcitme 
and  pronounce  what  will  be  adequate  in  the  latter  years  of 
the  term  of  a  district  judge.  Still  less  can  he  do  so  for  the 
latter  portion  of  the  term  of  a  justice  of  the  Supreme 
Court.  The  only  way  to  give  effect  to  the  constitutioa 
in  its  requirement  that  the  judges  at  stated  times  shaB 
receive  adequate  compensation  is  to  intrust  the  subject 
to  the  legidaturc.  This  the  constitution  does.  It  pro- 
vides that  the  adequate  compensation  "shall  -be  fixed 
by  law."  The  word,  "law,*'  in  this  connection,  means 
statute.  The  ordinary  nature  of  a  statute  is  its  lia- 
bility to  be  changed  by  the  power  which  enacted  it 
There  are  statutes  which  have  something  of  permanence 
from  outside  sources.  Acts  of  assembly,  when  they  are 
grants  or  contracts,  may  be  beyond  the  possibility  of  repeal 
or  alteration.  Acts  of  assembly  prescribing  the  salaries  of 
officials  in  general  cannot  be  disturbed  as  to  those  officials^ 
In  these  cases,  something  beyond  the  qualities  of  a  pore 
and  simple  statute  have  been  added  This  b  so  because 
of  express  direction  to  that  effect  in  constitutional  law. 
Unless  the  constitution  qualifies  the  statute,  it  is  subject 
to  the  discretion  of  the  legislature.  Unless  Section  13  of 
Article  III  applies,  there  is  nothing  to  qualify  the  lan- 
guage, "which  shall  be  fixed  by  law.**  The  Section  18^ 
which  uses  the  language,  does  not  itself  indicate  any  other 
than  the  ordinary  meaning  of  the  word,  'law,"  or  statute. 
If  the  unusual  is  intended,  why  does  the  constitution  not 
so  explain  itself  as  it  uses  the  words?  It  takes  particular 
care  to  make  such  explanation  with  respect  to  members  of 
the  assembly.  Article  II,  Section  8^  thus  rea^ds. — ^Tbe  mem- 
bers of  the  general  assembly  shall  receive  such  salary  and 
miles^e  for  regular  and  special  sessions  as  shall  be  fixed  by 
law,  and  no  other  compensation  whatever,  whether  for  ser- 
vices upon  committee  or  otherwise.  No  member  of  either 
house  shall,  during  the  term  for  which  he  may  have  been 
elected,  receive  any  increase  of  salary,  or  mileage,  under 
any  law  passed  during  such  term." 
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The  reason  why  the  constitution  does  not  qualify  the 
meaning  of  the  word,  "law,"  as  used  in  Section  i8^  Article 
V,  is  because  it  uses  the  word  in  its  ordinary  meaning.  The 
very  appropriateness  of  the  ordinary  use  of  the  word  to  the 
requirement  of  adequacy  of  compensation  throughout  the 
judicial  term,  this  very  appropriateness  has  a  significance 
which  should  not  be  overlooked.  If  in  a  section  of  the 
constitution  a  word  is  used  which,  taken  in  its  ordinary 
meaning,  affords  an  effective  means  of  enforcing  the  sec- 
tion, that  meaning  is  the  one  adopted.  If  some  unusual 
meaning  is  suggested  that  gives  no  effect  to  the  section, 
but  leaves  the  section  "idle  and  nugatory,"  it  will  not  be 
received.  Still  less  will  it  be  accepted,  if  in  addition  to  the 
objection  of  unfamiliar  meaning  it  leads  to  results  gro* 
tesque  and  unjust.  Just  such  results  would  follow  any  de- 
parture in  Section  i8  from  the  ordinary  meaning  of  the 
words,  "by  law."  If  the  provision  of  compensation  is  in- 
flexible during  the  whole  of  a  judge's  term,  then  we  have 
the  new  and  inexperienced  judge  receiving  higher  com- 
pensation than  his  revered  associates.  This  is  surely  a 
grotesque  result. 

The  exceptional  use  of  the  words,  "by  law,"  would  pro- 
duce injustice.  If  the  conditions  of  society  require  that  the 
new  judge  receive  the  higher  salary,  the  requirement  must 
exist  just  as  strongly  as  to  the  judges  already  on  the  bench. 
To  grant  the  increase  in  the  one  case,  and  to  withhold  it  in 
the  other,  is  to  make  a  distinction,  and  that  against  the 
more  experienced  official.  This  is  surely  unjust.  Such  is 
the  grotesqueness,  and  such  is  the  injustice,  if  we  give  to 
the  words,  "by  law,"  the  exceptional  instead  of  the  ordi- 
nary meaning. 

This  injustice  has  already  been  pointed  out  by  others. 
The  answer  has  been  made  that  no  injustice  would  be  done, 
for  were  not  the  laborers  who  were  engaged  at  the  eleventh 
hour  paid  by  the  lord  of  the  vineyard  the  sum  paid  to 
those  who  had  borne  the  burden  and  heat  of  the  day? 
When  the  householder  was  reproached  for  this,  his  defence 
was  not  that  those  who  came  at  the  eleventh  hour  earned 
as  great  a  sum  as  those  who  had  toiled  all  the  day  long. 
His  defence  was  that  he  had  paid  the  laborers  in  general 
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what  he  and  they  had  stipulated  for;  and  that  as  to  those 
who  came  at  the  last,  he  could  do  what  he  would  with  hb 
own;  that  is,  he  had  a  perfect  right  to  make  them  and  them 
alone  a  gift.  Is  there  any  one  who  is  ready  to  say  that  the 
compensation  to  the  new  judge,  so  far  as  it  exceeds  the  old 
rate,  is  a  gift?  Such  a  suggestion  would  be  both  unwd* 
come  and  unjttsL  The  excess  is  not  a  gift  by  the^ommon- 
wealth  of  Pennsylvania.  It  is  given  in  a  loyal  obedienoe 
to  the  mandate  in  the  constitution  that  the  judges  shaB 
receive  adequate  support.  It  is  earned,  it  is  i»t>per,  it 
affords  no  more  than  the  ''adequate  compensation**  en- 
joined upon  the  general  assembly.  This  being  so,  it  be* 
comes  manifest  that  in  the  case  of  the  judges  of  older  ten- 
ure the  adequate  compensation  is  not  rendered,  unless  they 
also  receive  the  increase. 

This  view  would  probably  be  the  view  of  eveiy  one,  were 
it  not  for  a  few  objections  which  to  some  seem  to  exist. 

The  objection  is  made  that  unless  we  include  judges 
within  the  protection  of  Section  13  of  Article  III,  they  will 
be  at  the  mercy  of  every  legislature,  for  then  there  win  be 
nothing  to  prevent  a  diminution  of  the  salaries  of  judges  in 
oflfice.  The  constitution  of  Penn^lvania,  and  the  constitu- 
tions of  the  other  states,  contain  many  provisions  that 
have  been  won  by  heroes  and  statesmen  in  days  gone  by. 
The  times  change,  and  we  change  with  them.  Some  of 
these  time-honored  defences  of  freedom  were  devised 
against  a  foe  whose  attacks  need  no  longer  be  feared. 
King  James  suspended  the  chief  justice.  Coke,  and  com- 
mitted lawyers  to  the  Fleet,  for  resenting  his  interference 
with  the  regular  courts.  The  defences  of  this  day  against 
attacks  on  the  judiciary  are  ample. 
.  This  fear  for  the  judges  does  certainly  seem  to  be  a 
chimera. 

The  necessity  of  relying  upon  the  discretion  of  the  legis- 
lature cannot  alter  the  character  of  the  command.  As  wdl 
might  a  guardian  think  his  duty  performed  on  supplying 
but  the  one  raiment  for  all  seasons  of  the  year. 

The  fear  has  been  expressed  that  the  judges  will  be  made 
the  plaything  of  the  successive  assemblies,  who  will  raise 
and  lower  their  salaries  with  a  series  of  rapid  movements 
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far  (rom  gratifying.   This  is  quite  a  fantasy  for  sober  Penn- 
sylvanta. 

IL 

The  constitution  of  New  York  contained  early  a  pro- 
vision prohibiting  the  increase  or  diminution  of  the  com- 
pensation  of  high  state  officials  while  in  office.  Among 
these  officials  were  the  judges  of  the  higher  courts.  The 
purpose  of  such  prohibition  was  considered  in  1851,  in 
Conner  v.  Mayor,  etc.,  of  New  York,*  in  the  G>urt  61  Ap* 
peals. 

Ruggles»  Ch.  J.,  said:  'The  manifest  object  of  these 
prohibitions  was  to  secure  the  independence  of  the  execu- 
tive and  the  judidaiy,  and  to  prevent  the  exercise  of  undue 
influence  by  one  of  the  great  departments  of  the  govern- 
ment over  the  others.  Before  the  provisions  were  or- 
dained, the  power  of  increasing  and  diminishing  the  sal- 
aries of  the  governor  and  justices  of  the  supreme  court  had 
been  exercised  at  the  pleasure  of  the  l^slature.  In  1813 
the  annual  salary  of  the  governor  was  ibced  at  $5,000^  and 
so  remained  until  the  third  of  April,  1821,  when  it  was  re- 
duced to  $4,000,  from  and  after  the  day  of  passing  the  act 
This  was  during  the  time  for  which  Mr.  Ointon  was 
elected  to  the  office.  In  1813  the  salaries  of  the  chancellor 
and  justices  of  the  supreme  court  were  fixed  at  $3»500  each. 
In  1816  they  were  raised  to  $4,500,  and  in  1820  th^  were 
reduced  to  $3,500.  These  offices  were  held  during  good 
behavior.^ 

The  prohibition  remains  in  the  present  constitution  of 
New  York.  Article  VI,  Section  12,  of  that  instrument  is 
as  follows:  ''The  judges  and  judges  hereinbefore  men- 
tioned shall  receive  for  their  services  a  compensation  estab-^ 
fished  by  law,  which  shall  not  be  increased  or  diminished 
during  their  official  terms."  The  terms  of  these  judges  are 
lor  fourteen  years. 

This  prohibition,  so  far  as  it  relates  to  increase,  is  one 
which  the  federal  convention  refused  to  sanction,  and 
which  was  refused  a  place  in  the  constitutions  of  Pennsyl* 
vania  of  1790  and  1838.  The  difficulty  is  in  the  imponi- 
bility  of  devising  one  that  is  effectual.    If  the  proMbitioii 

•iSddn.'Si!  ~~ 
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should  be  omitted,  then,  under  the  New  York  theofy,  a 
legislative  coercion  of  the  judiciary  might  be  attempted.  If 
values  should  so  change  that  a  compensation  would  be- 
come inadequate,  a  difficulty  in  the  other  direction  would 
arise.  Whether  the  legislature  is  given  power  or  wht^ber 
power  is  denied,  in  respect  to  the  compensation,  tlieie  is 
no  satisfactory  safeguard  Seeing  this,  the  constitution  of 
Pennsylvania  has  finally  abandoned  an  attempt  whidi  can- 
not create  reliance. 

In  the  article  on  legislation  is  the  following: 

"No  law  shall  extend  the  term  of  any  public  officer,  or 
increase  his  salary  or  emoluments,  after  his  election  or  ip^ 
pdntment.** 

The  history  of  this  section,  so  far  as  the  writer  has  dis- 
covered through  a  careful  examination  of  the  Debates^  is 
as  follows: 

On  the  1 1 2th  day,  on  June  4, 1873,  ^^^  article  on  l^isla- 
tion  being  before  the  convention.  Section  10,  as  it  then  was 
[7,  now] ,  was  called  up,  as  follows: 

'"Section  10. — ^The  legislature  shall  not  pass  any  local  or 
special  law,''  etc 

Clause  22,  "Remitting  fines,  penalties  and  forfeitures^  or 
refunding  moneys  legally  paid  into  the  treasury,**  was 
adopted,  just  as  it  now  stands  in  the  constitution.  Mr. 
Harry  White  arose  and  said: 

''I  desire  to  offer  an  amendment  at  this  point  as  an  ad- 
ditional paragraph.  As  originally  reported  there  is  an 
omission,  and  a  very  important  omission.  The  amendment 
is  to  insert  as  a  new  paragraph  the  following: 

**  'Creating,  increasing  or  decreasing  the  salaries^  per- 
quisites or  allowances  of  public  officers  during  the  term 
for  which  they  were  elected.' " 

The  amendment  was  agreed  to.* 

Such  apparently  was  the  origin  of  this  section.  Its  ab- 
sence next  after  a  section  having  regard  to  fines,  penalties 
and  forfeitures  was  looked  on  as  an  omission  "at  thai 
point."  It  would  seem  from  this  that  it  was  viewed  as  in 
the  nature  of  a  paragraph  protecting  the  public  treasoiy, 
which  was  correct  enough,  as  will  be  seen;  and  the  loca- 

*  V  DelMtcs.  185. 
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tion  finally  given  to  it,  with  just  such  sections  both  before 
and  after  it,  is  a  striking  confirmation  of  this  view. 

There  was  much  more  vital  principle  in  the  section  than 
possibly  was  realized  at  the  outset.  Fundamental  Ameri- 
can principles  were  concerned;  but  before  passing  on  to 
these,  the  commercial  or  financial  element  may  continue 
to  receive  attention. 

In  the  election  or  appointment  of  public  officials  in  gen- 
eral, there  is  something  of  the  quid  pro  quo.  The  field  of 
choice  is  greater  or  less,  as  the  salary  and  the  term  are 
more  or  less  considerable.  Were  the  salary  greater,  or  the 
term  longer,  some  more  capable  citizen  might  perhaps  be 
secured  for  the  office.  Had  the  salary  been  less,  or  the 
term  shorter,  the  citizen  accepting  might  have  declined 
Thus  we  discern  the  measure  of  the  counting-room,  the 
insistence  on  a  fair  return.  If  the  salary  couid  be  altered 
during  the  term,  or  if  the  term  itself  could  be  lengthenedt 
by  the  leg.jlature,  an  official  would  be  in  office  whose  en- 
gagement on  the  new  terms  had  not  been  sanctioned  by 
the  voters.  Considerations  of  this  sort  governed  the  loca- 
tion of  the  section.  An  examination  of  Article  III  shows 
that  this  is  so.  The  section  was  dropped  away  from  the 
one  concerning  fines  and  forfeitures,  and  placed  several 
sections  down,  bringing  it  to  the  middle  of  sections  having 
as  the  especial  object  the  acquisition  of  a  proper  return 
on  the  expenditure  of  public  moneys. 

Section  lo  guards  payments  to  officers  of  the  general 
assembly. 

Section  1 1  prohibits  extra  compensation  on  contracts, 
etc 

Section  12  prohibits  personal  interests  of  public  officials 
in  public  contracts. 

Section  13  is  the  one  under  consideration. 

Section  14  requires  that  revenue  bills  must  originate  in 
the  House. 

Section  15  concerns  appropriation  bills. 

Section  16  requires  that  payments  shall  be  made  on  war- 
rants drawn  on  particular  appropriations. 

Section  17  guards  against  abuse  in  appropriations  to 
charities. 
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In  the  midst  of  these  sections  is  the  one  we  are  < 
ing.  It  is  a  place  appropriate  enough,  if  it  relate  onlj  to 
the  executive  officials.  Members  of  the  general  assembly 
are  covered  by  a  separate  section  altogether.  Section  8  of 
Article  II.  Nor  would  considerations  of  quid  pro  qiw  be 
proper,  in  the  election  of  senators  and  representatively 
Their  salaries  are  not  fixed  as  measures  of  the  value  of  their 
services,  but  merely  as  a  reasonable  support.  Even  in  the 
case  of  executive  officials,  such  considerations  would  some> 
times  be  inappropriate.  They  apply  so  generally,  however, 
so  far  as  respects  the  executive  officials,  that  they  have 
controlled  the  position  of  the  Section  13. 

Is  there  any  one  who  will  say  that  the  salaries  paid  the 
judges  is  the  measure  of  their  services,  or  intended  in  any 
way  as  such?  No  such  idea  is  entertained.  How  vast, 
how  enduring,  is  the  po>%er  and  the  influence  of  the  Sd* 
preme  Court  of  the  United  States.  It  affects  the  wdiue 
of  an  empire,  the  decisions  affect  generations  even  in  the 
remote  future!  Yet  the  salaries  of  the  members  of  this 
august  tribunal  do  not  equal  salaries  quite  familiar  in  busi- 
ness enterpnses. 

The  section,  so  far  as  it  concerns  salaries,  is  wholly  in* 
applicable  to  the  judiciary.  It  is  easy,  now,  to  understand 
the  delegates  who  twice  voted  down  the  proposition  to  in* 
sert  in  the  constitution  a  prohibition  of  any  increase  in  the 
salaries  of  judges  in  office  at  the  time  of  any  such  attenqit 
to  increase,  and  who  yet  refused  to  add  to  Section  13  of 
Article  III  an  exception  taking  judges  out  of  its  appfica- 
tion.  They  saw  that  judges  were  already  sufficiently 
guarded.  The  debates  do  show,  indeed,  an  insistence  by 
some  of  the  members  that  the  section  included  the  judi- 
ciary; but  the  constitution  cannot  be  controlled  by  the 
opinions  of  individual  delegates. 

There  is,  however,  one  fundamental  American  prindpk 
enforced  in  Section  13  of  Article  III  that  might  indode 
judges  were  their  terms  short.  When  the  proviaon  wUdi 
grew  into  Section  13  was  introduced  in  the  convention,  it 
was  as  follows: 

Section  10,  next  after  clause  22  respecting  remissions 
of  fines,  penalties  and  forfeitures:  ''The  legislature  shall  not 
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pass  any  local  or  special  law  .  •  •  creating,  tncreasiiif 
or  decreasing  the  salaries,  perquisites  or  allowances  of 
public  officers  during  the  term  for  which  they  were 
elected.''  This  was  agreed  to/  This  introduction  of  a 
new  section  evidently  excited  much  more  attention  among 
the  members  than  is  shown  by  the  debates.  The  section 
was  an  imperfect  recognition  of  a  vital  principle  in  Ameri* 
can  public  affairs.  The  imperfection  was  soon  nottcedt 
and  on  the  next  day,  June  5,  1873,  the  s.  xtion  was  again 
brought  up,  but  with  a  vigor  and  an  extent  far  more 
suitable.  It  was  taken  out  of  Section  10  (now  7),  fimit- 
ing  special  and  local  legislation,  and  given  a  section  to 
itself,  as  its  importance  demanded  It  was  made  Section 
15  (13,  now).  The  consideration  of  the  quid  pro  qito  still 
controlled  its  position,  as  has  been  shown;  but  the  funda- 
mental principle  of  the  section  was  asserted  more  effect* 
tially.  This  time  the  section  read  as  it  stands  to-day,  as 
follows:  ''No  law  shall  extend  the  term  of  any  public 
officer,  or  increase  or  diminish  his  salary  or  emoluments 
after  his  election  or  appointment."  The  principle  is  ex* 
plained  in  the  case  of  People  v.  Buff.* 

Folger,  J.,  said:  ''And  as  the  term  fixed  for  thb  office 
by  the  legislature  was  to  be  filled  by  an  election  to  it,  the 
legislature  had  not  the  power,  by  changing  the  term,  to 
put  or  keep  one  in  the  office  otherwise  than  by  an  election. 
The  officer  must  be  elected;  and  the  legislature  could  not, 
by  changing  the  term  after  one  election,  take  from  the 
people  the  right,  which  they  had  reserved,  to  choose  who 
should  be  the  officer.  The  defendant  was  elected  for 
six  years.  For  so  long  the  people  made  known  their  will 
that  he  should  use  the  office.  Non-constat  that  th^ 
would  have  willed  that  he  shouM  use  it  for  nine  years. 
Whether  they  would  or  not,  the  power  so  to  do  was  re- 
served to  them,  and  it  is  an  unwarrantable  assumption 
by  the  l^slature  to  undertake  to  exercise  it.  There  is  no 
difficulty  in  givnng  simultaneous  and  according  effect  to 
both  of  the  constitutional  provisions  above  noticed.  If 
the  legislature  sees  proper  cause  for  extending  the  term 
of  an  office,  it  should  at  the  same  time  provide  for  an 
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election  to  fill  that  extended  tem.  The  lengthened  dm- 
tion  may  be,  and  should  be,  so  provided  for  as  not  to  b^;in 
until  after  the  electors  have  had  the  opportunity  of  declar- 
ing their  will  as  to  the  incumbent  for  the  new  term.  It  is 
said  that  where  one  has  once  been  elected  to  an  office,  he 
still  remains  an  elected  officer,  though  the  legislature  ex- 
tend the  term  of  his  office  and  thus  continue  him  in  office 
for  a  term  longer  than  the  electors  have  chosen  him  for.** 

And  further  the  court  said:  "If  the  legislature  can,  by 
extending  the  term  of  such  an  office,  continue  in  it  the 
holder  thereof  for  one  year,  it  may  for  any  number  of 
years;  and  thus  the  duration  of  the  term  thereof  may  be 
perpetuated  by  legislative  power;  and  the  people,  after  one 
exercise  of  the  constitutional  power  of  choosing  certain  of 
their  own  officers,  be  ever  after  that  deprived  of  iL  So  the 
legislature  may  as  well,  from  time  to  time,  at  the  expira* 
tion  of  a  term,  whether  the  elective  term  or  the  l^ish- 
tive  extended  term  approaches,  agsCin  and  again  extend  it, 
and  continue  in  office  an  incumbent  distasteful  to  his  Inti- 
mate constituency.  Thus  would  the  theory  of  the  gov^ 
emment  be  subverted,  and  its  practice  be  prevented.*' 

This  enforcement  of  the  principle  by  Section  13,  how- 
ever, cannot  make  the  section  apply  to  the  judges,  for  the 
plain  reason  that  the  same  protection  of  the  rights  of  the 
citizens  is  given,  so  far  as  respects  their  choice  of  judges, 
by  Section  18  of  Article  V.  The  latter  section  fixes  the 
judicial  terms,  and  effectually  prevents  any  tenure  other 
than  what  the  electors  authorize. 

Section  13  of  Article  III,  therefore,  cannot  relate  to  the 
judiciary.  So  far  as  it  concerns  salaries,  it  is  without  sfK 
plication,  for  no  one  looks  upon  the  judges'  salaries  with 
.the  eye  of  the  merchant  in  his  counting-room;  as  though 
for  such  a  sum  this  lawyer  will  accept  the  judgeship,  while 
for  such  higher  sum  even  this  other  lawyer  can  be  hired.  So 
far  as  it  relates  to  tenure  of  office,  the  ground  is  covered  by 
Section  18,  Article  V. 

On  May  13,  while  the  section  requiring  the  legislature 
to  afford  adequate  compensation  was  before  the  conven- 
tion, it  was  proposed  to  prohibit  any  increase  of  the  com- 
pensation as  to  judges  elected  at  the  time.    The  proposi- 


JUDICIAL  SALARIES  LAW   IN   PENNSYLVANIA.       669 

lion  was  voted  down.  The  proposition  was  renewed  on 
July  1,  on  second  reading,  and  was  again  rejected,  by  a 
vote  of  21  to  51.  On  October  3,  on  motion  of  Mr.  Brod* 
head,  the  section  was  amended  by  striking  out  the  prohibi- 
tion of  diminution  of  judicial  compensation.  The  clerk 
stated  that  this  was  b^use  Article  III,  Section  13,  cov- 
ered the  subject.  In  so  saying,  he  expressed  views  pro- 
nounced by  del^;ates  on  the  floor.  Whether  the  conven- 
tion at  large  so  thought,  is  matter  of  conjecture.  Many 
may  have  assented  to  Mr.  Brodhead's  motion  because  will- 
ing to  leave  the  whole  subject  to  the  legislature.  These 
delegates  did  not  compose  a  tumultuous  assembly,  whirled 
here  and  whirled  there,  without  stability  or  balance.  They 
were  serious,  deliberate  men;  and  if,  after  discusaon,  on 
.separate  days  in  different  months  they  twice  rejected  a 
proposition,  we  cannot  allow  other  provisions  introduced 
for  other  purposes  to  fix  upon  the  convention  a  diflFerent 
intent  than  that  expressed  twice  by  that  body  when  the 
question  was  put  plainly  and  squarely.  Nor  can  we  allow 
a  schedule  introduced  to  avoid  friction  and  delay,  and  not 
serving  other  than  a  temporary  purpose,  to  force  us  from  a 
mature  opinion.  The  voters  at  the  polls,  with  the  consti- 
ttttion  before  them,  would  scarcely  think  of  Section  13, 
Article  III,  as  annulling  a  valuable  portion  of  Section  18  of 
Article  V.  The  very  annual  additions  to  the  judges'  sal- 
aries, made  before  the  present  constitution,  attest  the  im- 
practicability of  fixing  the  compensation  for  years  ahead 
by  irrevocable,  unchangeable  laws. 

The  federal  convention  had  the  same  question  before  it, 
and  they  refused  to  insert  a  prohibition  of  any  increase  in 
the  salaries  of  the  federal  judges. 

This  has  been  narrated  in  a  convenient  form  in  Towle*s 
^Histoiy  and  Analysis  of  the  Constitution  of  the  United 
States.'"  On  page  188  an  account  is  given  of  the  forma- 
tion of  the  provision  respecting  the  salaries  of  the  federal 
judges: 

''Mr.  Hamilton's  plan  was  suggested  in  a  speech  on  the 
greneral  subject.'  He  said: 

**  The  supreme  judicial  authority  to  be  vested  in  judges 
to  hold  their  offices  during  good  behavior,  with  adequate 
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and  permanent  salaries.  The  legislature  of  the  United 
States  to  have  power  to  institute  courts  in  each  state,  for 
the  determination  of  all  matters  of  general  concern.' 

"Mr.  Patterson's  plan  was  as  follows: 

"That  a  federal  judiciary  be  established,  to  connst  of  a 
supreme  tribunal,  the  judges  of  which  to  be  appointed  bj 
the  executive  and  to  hold  their  offices  during  good  be- 
havior; to  receive  punctually,  at  stated  times,  a  fixed  com- 
pensation  for  their  services,  in  which  no  increase  nor  diini> 
nution  shall  be  made,  so  as  to  affect  the  persons  actually 
in  office  at  the  time  of  such  increase  or  diminution. 

'The  committee  of  the  whole  reported  the  following: 

'That  a  national  judiciary  be  established,  to  consist  of 
one  supreme  tribunal,  the  judges  of  which  shall  be  ap- 
pointed by  the  second  branch  of  the  national  legislature; 
to  hold  their  offices  during  good  behavior,  and  to  receive 
punctually,  at  stated  times,  a  fixed  compensation  for  thdr 
services,  in  which  no  increase  or  diminution  shall  be  made^ 
so  as  to  affect  the  persons  actually  in  office  at  the  time  oi 
such  increase  or  diminution. 

'That  the  national  legislature  be  empowered  to  appoint 
inferior  tribunals. 

"Mr.  Gorham  moved  to  amend,  by  substituting  the  iol- 
lowing  for  the  mode  of  appointing  the  judges: 

"That  the  judges  be  nominated  and  appointed  by  the 
executive,  by  and  with  the  advice  and  consent  of  the  seo* 
ond  brandL** 

This  proposition  was  at  first  rejected  by  the  convention, 
but  subsequently  adopted. 

"On  motion  of  Mr.  G.  Morris,  the  words  %icrease  oi^ 
were  stricken  out,  so  as  to  leave  it  in  the  power  ol  the 
l^slature  to  increase,  but  not  diminish,  the  salaries. 

"The  subject  was  then  referred  to  the  committee  ol  de> 
tail,  who  reported  as  follows:' 

"That  judicial  power  of  the  United  States  shall  be  vested 
in  one  supreme  court,  and  in  such  inferior  courts  as  slial, 
when  necessary,  from  time  to  time,  be  constituted  by  the 
legislature  of  the  United  States. 

"The  judges  of  the  supreme  court  and  of  the  inferior 
courts  shall  hold  their  offices  during  good  behavior.    They 


JUDiaAL  8ALAE1BS  LAW  IN   PENNSYLVANIA.       67I 

shall,  at  stated  times,  receive  for  their  services  a  compeim- 
tion  which  shall  not  be  diminished  during  their  conttntH 
ance  ill- office. 

'^r.  Dickinson  proposed  to  add,  Trovided,  that  they 
may  be  removed  by  the  executive,  on  application  by  the 
Senate  and  House  of  Representatives.' 

^'Connecticut  alone  supported  the  motion. 

^'A  motion  to  reinstate  the  words  'increas<4  oK  before 
^diminished'  was  supported  by  Virginia  alone.** 

We  have  then  an  article  which  is  devoted  to  the  judicial 
department,  and  which,  when  it  finishes,  apparently  closes 
the  subject.  Officials  thereafter  mentioned  win  hence  be 
understood  as  other  than  judicial  This  interpretation  har- 
monizes the  constitution,  and  gives  effect  to  eveiy  sen- 
tence, every  clause,  every  word.  The  contraiy  interpreta- 
tion enervates  language,  and  abandons  upon  a  theory  the 
settled  policy  of  the  state  of  Pennsylvania  twice  before 
adopted  in  solemn  convention,  in  1790  and  in  1838. 

Luther  E.  HewiU. 


COMMENT  UPON  SOME  RECENT  NEW  JERSEY 
CASES  ON  CORPORATE  CONTRACTS  IN  RE- 
STRAINT OF  TRADE  AND  TO  PREVENT 
COMPETITION. 

Political  divisions  of  states  and  the  territorial  finuts  of 
mercantile  intercourse  have  seldom  been  coextensive. 
Buyer  and  seller  have  always  sought  each  other  accordii^ 
to  their  respective  needs  regardless  of  national  lines.  Com- 
merce has  followed  natural  routes,  the  easiest  coarse  to  get 
the  article  from  producer  to  consumer.  Territorial  limits 
of  nations  are  increasingly  disregarded  by  lines  of  trade,  and 
those  restrictive  barriers  imposed  by  governments  have 
often  proved  ineffective  or  disastrous.  More  insistent 
grows  the  demand  that  politics  shall  not  retard  business. 
They  must  not  conflict.  Colonize  and  acquire  by  con- 
quest, if  you  please — as  yet  that  is  allowed  to  remain  only 
an  affair  between  the  mighty  and  the  weak — but  the  open 
door  of  trade  must  be  maintained.  With  the  modem  b- 
dlities  of  communication  and  transportation  there  are  no 
territorial  bounds  set.  From  everywhere  may  orders  be 
solicited  and  received;  to  any  place  within  the  four  owners 
of  the  earth  may  goods,  wares  and  merchandise  be  deihr- 
ered  With  the  expansion  of  territorial  lines  has  come  a 
change  in  the  manner  of  conducting  business.  When  pro- 
ducer and  consumer  lived  in  the  same  city,  village  or  slur^ 
and  the  means  of  transportation  were  crude,  labor  wis 
limited  and  cheap,  and  the  capital  invested  was  small 
and  the  risk  slight.  There  was  little  need  of  assodation, 
for  few  enterprises  were  great  enough  to  require  it,  and 
a  partnership  was  found  effective  enough  when  individ- 
U2l  initiative  became  unequal  to  the  task  of  coping  with 
ever-expanding  mercantile  enterprise.  But  the  day  of 
the  individual  business  man  or  group  of  men  as  part- 
ners, carrying  on  an  interstate  business,  is  past.  Pro- 
gression has  been  from  the  individual,  through  the  part- 
nership and  the  comparatively  modem  corporation  to 
the  up-to-date  combination  or  trust,  **ihzt  many-headedt 
monster  thing.'*  While  the  rights  of  natural  persons  in 
672 
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business  were  long  since  ascertained  under  the  English 
system,  and  the  law  of  partnerships  formed  by  such 
natural  persons  by  their  own  act  and  without  state  aid  has 
been  more  or  less  fixed  and  stable  for  many  years,  the  law 
of  corporations  which  come  into  being  only  by  express 
permission  and  grant  from  the  sovereign  is»  in  these  United 
States,  being  made  and  unmade  by  legislatures  and  inter- 
preted and  declared  by  the  courts  from  day  to  day.  In 
England,  corporate  franchises  are  acquired  from  the  states 
but  here,  whilst  the  federal  government  does  not  produce 
such  offspring,  the  number  of  sovereignties  within  its  juris* 
diction  which  have  such  productive  capacities  is  only  lim- 
ited by  the  number  of  states.  Citizens  of  the  United  States 
must,  no  matter  how  extensively  the  contemplated  enter- 
prise is  about  to  be  conducted,  apply  to  some  state  for  a 
corporate  franchise.  In  the  absence  of  necessity,  economy 
discourages  incorporation  in  every  state  in  whidi  business 
may  be  done,  nor  by  such  means  can  a  company  obtain 
identical  existence  from  each  state,  but  by  interstate  com- 
ity a  company  created  by  one  state  is  allowed  to  cany  on 
business  in  and  across  others.  As  corporations  are  thus 
exclusively  the  creatures  of  state  law,  the  grant  of  fran- 
chise can  only  be  revoked  by  the  proper  tribunal  in  the 
state  of  origin  under  rules  and  procedure  established  by 
it.  The  authority  of  other  state  jurisdictions  and  of  the 
federal  government  over  a  state  corporation  is  restrictive 
and  even  prohibitive,  within  certain  limits,  but  does  not  go 
to  the  dissolution  of  the  corporation  itself.  It  is  therefore 
essential  to  consider  companies  engaged  in  interstate  xom- 
merce  from  two  points  of  view,  first  with  what  powers  and 
under  what  duties  and  obligations  such  companies  come 
into  being  in  the  state  of  origin,  and  next  to  ascertain  the 
restriction  and  prohibitions  which  other  states,  in  which 
such  companies  do  business,  and  the  federal  government, 
impose  upon  the  exercise  of  such  powers. 

New  Jersey  is  the  leading  state  in  the  number  and  im- 
portance of  incorporated  companies.  No  other  state,  and 
indeed  no  nation,  has  given  corporate  existence  to  such  an 
immense  business  concern  as  the  United  States  Steel  Com- 
pany, whose  financial  transactions  approach  in  size  those  of 


674      NEW  JERSEY  CASES  ON  CORPOKATB  COWTXACTS. 

the  national  government;  or  the  Northern  Securities  Com- 
pany, incorporated  to  manage,  through  ownership  of 
stock,  two  competing  railway  companies,  neither  of  whidi 
have  a  single  tie  or  rail  in  the  state  of  origin,  but  whose 
lines  extend  thousands  of  miles  in  other  silates. 

One  of  the  most  important  questions  at  present  pending 
is  what  rights  have  such  corporations  in  acquiring*  and 
holding  and  exercising  ownership  over  shares  of  stock  in 
other  corporations,  and  especially  in  corporations  whidi 
were  theretofore  rivals  in  business?  In  view  of  the  decision 
just  announced  by  the  United  States  Grcuit  Court  in  the 
Northern  Securities  case,  it  is  of  interest,  before  discusang 
the  effect  of  that  decision,  and  the  likelihood  of  its  affinn- 
ance  or  reversal  by  the  United  States  Supreme  Court,  to 
examine  the  power  and  obligations  of  such  a  company 
under  the  law  of  the  state  which  gave  it  birth. 

It  is  proposed  to  here  discuss  some  recent  dedsons  of 
the  New  Jersey  courts  declaring  the  law  affecting  corpoca- 
tions,  in  cases  in  which  the  aid  of  the  court  was  invoked  to 
enforce  or  to  enjoin  contracts  in  restraint  of  trade  and 
those  tending  to  monopoly  or  to  prevent  competition. 

Natural  persons  are  at  liberty  to  do  any  act,  subject  to 
rights  surrendered  to  government  for  the  good  of  soddy. 
A  corporation  can  only  conduct  its  affairs  to  carry  out  the 
object  of  incorporation,  under  powers  granted  by  the  state 
and  as  expressed  in  the  charter  or  implied  by  law.  It  has 
no  natural  rights.  It  is  the  creature  of  l^^lation.  Under 
compulsion  its  must  find  authority  in  legislative  grant  for 
4every  function  it  seeks  to  exercise. 

The  general  corporation  act  of  New  Jersey  provides  in- 
corporation for  any  object  or  objects,  to  carry  on  any  Isw* 
ful  business  whatever,  with  certain  exceptions;  it  confcts 
certain  defined  powers  upon  all  companies,  and  in  addition 
those  selected  and  spedfied  m  each  particular  certificate  of 
incorporation,  which  are  by  implication  accompanied  bj 
all  others  necessary  and  convenient  to  the  ones  so  sdected 
and  appropriate  to  the  business  of  the  company.  Any 
company  may  purchase,  own  and  dispose  of  stock  and 
bonds  of  other  companies,  domestic  or  fordgn,  and  cxer- 
dse  all  rights  of  ownership  over  them,  induding  the  right 
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to  vote  such  stock  It  may  of  course  acquire,  own,  use  and 
dispose  of  property  and  rights  in  any  way  useful  and  desir- 
able to  its  business.  It  may,  so  far  as  any  limitation  i^ 
pears  in  the  enabling  act,  acquire  control  of  all  competing 
businesses,  if  its  coin  will  stretch  so  far.  Merging  in  a  com- 
pany created  for  the  purpose,  or  combining,  by  companies 
engaged  in  similar  business,  is  contemplated  by  a  supple- 
ment  to  the  act,  and  the  terms  under  which  such  merger 
may  take  place  are  set  out  in  detail;  even  a  dissenting  mi- 
nority stockholder  cannot  prevent  such  merger,  for  (if  the 
supplement  act  is  constitutional,  and  it  has  not  yet  been 
questioned)  the  company  may  sell  his  shares,  and  compel 
him  by  order  of  court  to  transfer  them  to  the  company, 
in  aid  of  such  sale,  and  so  be  rid  of  him. 

The  powers  of  a  company  incorporated  tmder  this  act* 
touching  the  right  of  the  company  to  hold  stock  in  rival 
concerns,  and  to  contract  to  restrain  trade  and  prevent 
competition,  were  well  analyzed  by  Vice-Chancellor  Green 
in  EUerman  v.  Chicago  Junction  Railway^  etc.^  Co}  A  bill 
was  filed  by  stockholder  seeking  to  enjoin  the  carrying 
out  of  a  contract  executed  by  the  defendant  company 
named,  with  three  stockyard  companies  and  two  rival  land- 
holding  and  railway  companies.  The  contract,  among 
other  things,  provided  a  settlement  of  suits  between  some 
of  the  parties,  a  purchase  and  holding  of  stock,  by  the 
Junction  Company,  of  the  two  land-owning  railway  conir 
panies,  and  contained  covenants  that  the  stockyard  com- 
panies would  not,  so  long  as  the  Transit  Company  (whose 
stock  was  owned  by  the  Junction  Company)  conducted  its 
business  on  its  premises  in  Chicago,  carry  on-  there  the 
business  of  stockyards  for  the  general  use  of  the  public; 
and  further,  that  for  fifteen  years  they  would  not  carry 
on  the  business  of  stockyards  in  or  within  two  hundred 
miles  of  Chicago.  The  contract  was  criticised  as  not  be- 
ing within  the  chartered  powers  of  the  company  in  that 
it  provided  for  purchase  and  ownership  of  stock  and  prop- 
erty of  other  companies,  and  for  settlement  of  suits,  and 
that  some  of  the  covenants  were  for  non-competition 
and  in  restraint  of  trade.  Passing  briefly  on  the  atti- 
''49N.  J.  Eq.  317. 1991. 
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tilde  of  the  complainant  stockholder  before  the  court  as 
of  one  whose  property  investment  might  be  damaged  by 
corporate  acts  of  directors  and  who  might  therefore  be 
entitled  to  relief,  if  such  acts  were  found  to  be  tfftra  vines  or 
otherwise  unlawful,  the  vice-chancellor  found  that  the 
general  act  gives  to  all  corporations  organized  under  it 
general  corporate  powers  and  all  others  necessary  to 
their  exercise,  the  certificate  of  incorporation  being  the 
charter  of  the  company  and  equivalent  to  a  speoMl  wet 
of  the  legislature;  that  a  corporation  so  organiitd  was 
vested  with  the  powers  conferred  by  the  general  act,  and 
contemplated  by  the  certificate,  and  such  incidental  powers 
as  were  convenient,  reasonable  and  proper  to  cany  out  the 
general  purposes  of  the  company's  creation;  but  such  a 
company  was  not  empowered  to  do  those  things  which 
would  deprive  it  of  ability  to  carry  out  the  objects  far 
which  it  was  formed,  or  to  discharge  any  duties  which  it 
might,  under  its  charter,  owe  to  the  public,  or  which  were 
contrary  to  the  poliqr  of  the  law.  The  language  of  Lord 
Chancellor  Sdboume  was  quoted  with  approval,  that  the 
doctrine  of  ultra  vires  should  be  reasonably  applied,  and 
what  might  be  fairly  regarded  as  incidental  to  and  conse* 
quential  upon  the  things  which  were  authorized  by  the 
charter  ought  not,  unless  expressly  prohibited,  to  be  hdd 
by  judicial  construction  to  be  ultra  vires.  The  certificate 
of  the  Junction  Company  expressly  authorizing  it  to  bi^, 
hold,  exercise  ownership  over  and  dispose  of  securities  of 
persons  and  corporations,  the  contract  was  held  to  be  not 
iRtg^  in  this  regard;  the  covenants  for  compromise  of  suits 
and  non-competition  were  thought  not  referable  to  any 
specification  in  the  charter,  but  the  power  to  make  such 
agreements  was  incident  to  corporate  management  and 
business  and  was  approved.  Criticism  of  the  covenants  as 
being  in  restraint  of  trade  was  discussed.  Mr.  Freeman's 
formulation  of  the  rule  was  approved,  that  ''contracts 
which  impose  an  unreasonable  restraint  upon  the  exerdae 
of  a  business  were  void,  but  those  in  reasonable  restraint 
were  valid,"  and  that  validity  of  restrictions  was  to  be  gov- 
erned by  their  reasonableness  at  the  time  of  making  the 
contract.    It  was  held  restrictions  in  question  were  i 
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able  in  time  and  territory,  were  necessary  to  afford  bur  pro- 
tection to  the  interests  of  the  party  in  whose  favor  they 
were  given,  and  did  not  interfere  with  the  interests  of  the 
public 

In  WiUmghby  v.  Chicago  Junction  RailuHiy,  tic.,  Co.  H 
ai.,*  in  which  leading  counsel  of  the  New  York,  as  well  as 
the  New  Jersey  Bar  appeared,  the  same  vice-chancellor 
filed  the  opinion,  which  was  concurred  in  by  Vice-Chancd* 
lor  Van  Fleet,  who  also  heard  the  case.  Another  stock- 
holder of  the  Junction  Company  attacked,  on  the  same 
general  grounds,  a  subsequent  contract  between  the  same 
and  additional  parties,  containing,  inter  alia,  similar  agree- 
ments, but  expressly  annulling  the  contract  examined  in 
the  EUerman  case.  The  court  refused  to  disturb  its  find- 
ings in  the  Ellertnan  case  and  against  complainant's  insast- 
ment  that  it  was  not  competent,  under  the  laws  of  New 
Jersey,  to  organize  a  corporation,  one  of  the  objects  of 
which  was  to  hold  the  stock  of  another  corporation,  it  was 
decided  such  a  contention  was  an  attack  upon  the  original 
incorporation  of  the  company  and  could  not  be  presented 
to  the  court  by  a  stockholder  in  an  equity  proceeding,  but 
only  by  the  attorney-general  on  behalf  of  the  state. 

So  thorough  was  the  examination  of  the  law  and  so  able 
were  the  opinions  by  the  court,  in  these  two  cases,  that 
despite  the  very  large  interests  involved  and  the  eminence 
of  counsel  engaged,  neither  case  was  appealed  to  the  Court 
of  Appeals.  The  soundness  of  these  decisions  has  never 
been  questioned. 

Meredith  v.  Zinc  and  Iran  Company  et  al.*  was  decided 
in  1897.  Stockholders  sought  to  enjoin  performance  of  a 
contract  entered  into  by  rival  mining  companies,  who  had 
been  carrying  on  litigation  against  each  other  for  some 
time,  to  consolidate  the  various  companies  by  sale  and 
transfer  to  one  of  them  of  the  properties  of  the  others  for 
cash  and  stock,  take  in  other  plants  outside  of  New  Jersey 
and  increase  the  capital  stock  of  the  company  to  pay  for 
such  purchases.  Some  of  the  illegalities  charged  against 
the  contract  were  that  it  was  in  violation  of  the  company's 
charter,  and  of  the  original  contract  between  the  stock- 
*5oN.  J.  Eq.  656b  189^  *S5N.  J.  Equity,  p.  aai. 
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holders,  because  it  provided  for  purchase  of  whoksak  in* 
terests  in  a  large  number  of  corporations,  and  would  resnk 
in  the  creation  of  a  monopoly  and  thereby  render  comphin- 
ant's  stock  and  rights  liable  to  forfeiture  at  suit  of  the 
state.  It  was  decid:sd,  by  Vice-Chancellor  Pitney,  that 
buying  up  by  one  corporation  of  the  property  of  another 
and  consolidating  the  whole  into  one  business,  to  the  ex- 
tent and  in  the  manner  provided  in  the  agreement,  was  not 
contrary  to  public  policy,  citing  with  approval  the  EBer- 
man  and  JVillougMy  cases.  Tlris  case  was  taken  to  the 
Court  of  Appeals  and  there  affirmed  on  the  opinion  of  the 
vice-chancellor.  It  mil  be  observed  the  contract  passed 
upon  contained,  so  far  as  mentioned  in  the  report,  no 
covenant  in  restraint  of  trade.  The  subject-matter  was 
such  as  to  make  it  unnecessary,  being  mines  and  property 
over  which  vendors  could  exercise  no  further  control,  after 
sale.  It  was  found,  too,  that  the  ore  produced  by  aJl  of 
these  mines  was  but  a  small  fraction  of  that  product 
throughout  the  countiy. 

A  different  situation  was  presented  to  the  Chancery 
Court  in  Attomey^eneral.it  al.  v.  American  Tabaeeo  Co. 
ei  al.,*  also  decided  in  1897.  The  defendant  eorporatioQ 
had  been  organized  under  the  graeral  act,  in  confonnity 
with  an  agreement,  theretofore  executed,  between  a  mim* 
ber  of  competing  firms  and  companies  engaged  in  "*a<"F!g 
and  selling  cigarettes,  their  combined  busness  therein 
amounting  to  95  per  cent,  of  such  articles  manufactured 
and  sold  in  the  United  States.  The  agreement  provided 
that  all  of  the  good-will,  plants  and  property  oi  the  parties 
should  be  taken  over  by  the  company  for  stock,  in  cer- 
tain proportions,  and  that  non^  of  the  officers,  without 
.  the  unanimous  consent  of  the  board  of  directors,  should 
engage  in  any  similar  business,  etc  After  the  agreement 
was  carried  out  and  the  company  orcranized  accordingly,  its 
objects  being,  as  set  forth  in  its  charter,  to  do  a  general 
tobacco  business,  and  to  cure,  manufaicture,  buy  and  sdl 
tobacco  in  all  its  forms,  etc.,  the  attorney-general,  at  the 
relation  of  t\70  individual  competitors,  and  the  two  oom- 
petitors  themselves,  as  parties  complainant,  then  filed 
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the  bin  against  the  parties  to  the  agreement  and  the  com- 
pany, attacking  the  incorporation  of  defendant  as  beii^ 
in  fraud  of  the  laws  of  the  state,  charging  that  the  stock 
issues  were  in  violation  of  the  corporation  act,  and 
that  the  real  purpose  of  incorporation,  as  evidenced  fay 
the  preliminary  agreement  between  the  corporaton  and 
subsequent  acts  of  the  corporation,  was  to  restrain  jobbers 
and  others  from  selling  any  paper  cigarettes  except  those 
manufactured  by  the  combination,  and  to  prevent  compe* 
tition  in  such  articles  of  commerce.  The  prayer  was  for 
decree  that  organization  of  defendant  was  unlawful,  and 
that  it  had  no  power  to  use  its  corporate  franchise  to  de- 
stroy competition  in  the  business  or  to  take  over  or  carry 
on  the  business  of  the  firms  and  corporations  interested,  or 
to  injure  or  destroy  business  of  competitors^  and  for  in- 
junction against  parties  to  the  agreement,  restraining 
them  from  using  the  corporate  organization  of  the  Ameri- 
can Tobacco  Company  in  the  conduct  of  their  buriness,  or 
in  stifling  competition  in  the  business  or  in  destroying  or 
injuring  the  business  of  complainants  and  other  competi- 
tors. In  the  opinion  by  Reed,  V.  C,  the  bill  was  heU 
maintainable  by  the  attorney-general,  as  the  representative 
of  the  people,  to  protect  them  from  acts  allied  to  amount 
to  public  injury,  and  by  relators,  as  claiming  to  suffer  spe- 
cial injury.  It  was  said  the  bill  directly  challenged  the  ex- 
istence of  the  corporation  itself  and  that  the  law  was  set- 
tled in  this  state  that  a  court  of  equity  has  no  jurisdiction 
to  consider  such  a  matter;  that  neither  an  illegal  issuing  of 
the  capital  stock,  nor  the  taking  of  any  other  defective 
step  in  the  process  of  its  organization,  nor  even  unlawful 
intent  in  organizing,  would  make  the  corporate  existence 
of  the  company  amenable  to  equitable  cognizance;  that  if 
the  preliminary  agreement  was  inimical  to  public  poficy*  as 
tending  to  create  a  monopoly  or  destroy  competition  and 
control  trade,  yet  it  had  been  executed,  and  had  ceased  to 
have  any  efficacy.  It  was  suggested  if  the  agreement  was 
bad,  for  the  reasons  advanced  by  complainants,  it  would 
have  been  unenforceable  in  any  court,  and  that  it  was  pos- 
sible such  a  contract  might  have  been  annulled  before  exe- 
cution, on  a  bill  then  filed  by  the  attorney-general    It  was 
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decided  that  the  corporation  had  complied  with  the  forms 
of  law,  and  was  certainly  a  de  facto,  and  apparently  a  de  jtm 
corporation,  and  that  as  such  it  had  power  to  manufocture 
and  sell  cigarettes  and  carry  on  its  business  in  accordance 
with  the  powers  named  in  its  charter.  On  the  subject  of 
the  disposition  of  its  goods  by  the  corporation  which  was 
sought  to  be  enjoined,  it  was  said  that  an  individual  manii- 
facturer  could  sell  his  manufactured  stock  to  whom  he 
pleased,  or  on  any  terms  he  pleased,  and  could  refuse  to  sdl 
to  any  one  with  whom  for  his  own  reasons,  however  capri* 
dous,  he  did  not  care  to  deal;  and  that  a  corporation,  act- 
ing within  the  powers  granted  it,  was  privileged  to  con- 
duct its  business  in  the  same  way.  The  court  used  this 
language: 

'The  fact  that  a  corporation  is  an  entity,  representing 
9Xi  aggregation  of  skill  and  capital,  does  not  curtail  its 
right  to  transact  the  business  which  the  state's  charter  em- 
powers it  to  conduct  with  exactly  the  same  freedom  as  a 
citizen.  So  long  as  by  the  policy  of  this  state  the  forma- 
tion of  corporations  is  permitted,  so  long  will  the  right  of 
such  artificial  persons  to  act  within  the  scope  of  their  fran- 
chises be  in  no  sense  different  from  the  right  of  an  indi- 
vidual. The  control  of  a  court  of  equity  over  the  business 
conduct  of  either  is  exactly  the  same.  The  contracts  of 
either  will  be  rectified,  annulled  or  specifically  enforced, 
and  the  duties  of  either  as  trustee  or  its  right  as  ctstm  qme 
trust  will  be  enforced  and  protected.  Any  illegal  conduct 
of  either  leading  to  irreparable  injury  will  be  enjoined.  A 
nuisance  created  by  either  will  be  restrained.  Indee^L 
whenever  either  an  individual  or  corporation  becomes  re- 
lated to  any  other  individual  or  corporation,  so  that  equi- 
table jurisdiction  arises  to  remedy  some  wrong  or  secure 
some  right,  it  matters  not  whether  both  parties  are  in<fi- 
viduals  or  both  corporations,  or  that  one  is  natural  and  the 
other  an  artificial  person*'' 

And  it  was  finally  concluded  that  a  court  of  equity  does 
not  possess  authority  to  enjoin  an  act  done  by  a  corpora- 
tion organized  under  the  forms  of  law  within  the  scope  of 
the  powers  conferred  upon  it  by  its  charter  merely  because 
of  defects  in  the  organization  of  the  company,  or  because 
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it  was  organized  with  a  design  of  exercising  its  powers  tl- 
legally.  The  acts  of  the  corporation  since  its  organization 
were  held  to  be  legal,  no  illegal  agreement  made  by  it  to 
combine  with  any  other  corporation  or  person  to  fix  or 
•establish  a  monopoly  being  presented  to  the  court. 

On  appeal  from  decree  entered  the  Court  of  Appeals 
affirmed  on  the  opinon  of  the  Court  of  Chanceiy. 

The  most  recent  case  of  large  importance  on  the  ques> 
tion  of  the  power  of  corporations  to  prevent  competition 
by  buying  up  control  of  rival  concerns  is  TrenUm  Potteries 
Company  v.  Oliphant^^  decided  in  1899,  on  appeal.  The 
suit  was  on  bill  by  the  Trenton  Potteries  Company,  to  en- 
force contracts  made  with  the  Oliphants,  in  which  they 
agreed  not  to  carry  on  a  competing  business,  sold  to  the 
•complainant  corporation,  mthin  certain  limits  of  time  and 
space.  It  was  said  that  contracts  of  that  sort  generally 
declared  enforceable  were  such  as  restrained  trade,  not 
generally,  but  only  partially,  and  no  more  extensively  than 
b  reasonably  required  to  protect  the  purchaser  in  the  use 
of  the  business  purchased  and  not  otherwise  injurious  to 
public  interests.  Changed  modem  conditions  were  com- 
mented upon,  as  to  whether  or  not  the  rule  thus  stated  was 
not  too  broad  for  modem  conditions;  but  that  question 
was  not  decided,  as  it  was  held  that  the  contracts  beJFore  the 
court  were  not  in  general,  but  only  in  partial  restraint  of 
trade.  But  on  the  question  of  whether  or  not  sanitary  pot- 
tery ware  was  a  necessity  of  life,  and  that  the  public  might 
thmfore  have  such  an  interest  in  its  manufacture  and  sale 
that  public  policy  would  justify  judidal  interference  and 
refusal  to  enforce  illegal  combinations  to  enhance  its  price, 
it  was  held  that  the  facts  did  not  show  clearly  that  the  pub- 
lic would  suffer  by  the  enforcement  of  the  contracts;  and 
It  was  further  said  that,  while  contracts  restraining  or  lim- 
iting competition  in  the  production  of  that  ware  might  be 
repugnant  to  public  interest,  such  restraint  or  limit  might 
result  from  contracts  which  the  courts  are  bound  to  en- 
force; and  that  a  person  engaged  in  any  manufacture,  hav- 
ing the  right  to  acquire  and  possess  property,  might  law- 
fully  buy  the  business  of  any  of  his  competitors,  and  that, 
•58  N.  J.  Equity,  p.  $07.  ' 
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in  the  absence  of  legislative  restrictions  Qi  such  cocdd  be 
imposed)  upon  the  acquisition  of  such  pit^^erty  and  its  me 
when  so  acquired,  the  courts  could  impose  no  limitatioii; 
they  would  be  obliged  to  enforce  such  contracts*  notwitb> 
standing  the  effect  would  be  to  diminish  or  even  to  cxdnde 
competition. 

Passing  on  to  whether  a  corporation  was  vested  with 
like  powers,  it  was  said  that  a  corporation  may  lawfully  do 
any  act  within  the  corporate  powers  conferred  on  it  by 
legislative  grant;  that,  under  New  Jersey  corporation  lawi^ 
authority  may  be  acquired  by  aggregations  of  individuals^ 
organized  as  prescribed,  to  engage  in  and  cany  on  ahnoti 
every  conceivable  manufaicture  or  trade;  that  such  cor- 
porations might  purchase  and  hold  )he  stock  of  other  com* 
panics,  and  that  under  such  powers  it  was  obvious  that  a 
corporation  might  purchase  the  plant  and  business  of  com- 
peting individuals  and  concerns;  that  in  the  absence  of 
prohibition  or  limitation  by  the  legislature  of  such  cor- 
porate powers,  it  was  impossible  for  the  courts  to  pro> 
nounce  acts  done  under  legislative  grant  to  be  inimical  to 
public  policy;  that  the  grant  of  the  legislature,  authorizing 
and  permitting  such  acts,  must  fix  for  the  courts  the 
character  and  limit  of  public  policy  in  that  r^ard,  and  thai 
it  followed  that  a  corporation  empowered  to  carry  on  a 
particular  business  might  lawfully  purchase  the  plant  and 
business  of  a  competitor,  although  such  purchase  might 
diminish  or,  for  a  time  at  least,  destroy  competition;  and 
that  contracts  for  such  purchase  could  not  be  refused  ca* 
forcement.  Such  was  the  language  of  the  Court  of  Ap- 
peals, speaking  through  the  present  diancdlor,  then  the 
chief  justice 

Further  discussion  of  these  cases  and  of  some  federal 
decisions  affecting  New  Jersey  corporations  engaged  in 
interstate  commerce  will  be  carried  on  in  another  article. 

NarmamCrey^ 


PROGRESS  OF  THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ACKNOWLEDGMENT. 

The  Supreme  Court  of  Nebraska  holds  tn  GUber  r.  Gof^ 
ber,  95  N.  W.  1030,  that  the  fact  that  an  acknowledgment 

y^^^  of  a  mortgage  upon  a  family  homestead  was 

*^^  taken  1^  an  officer  and  stockholder  in  a  loan 
company  which  was  agent  for  the  lender  does  not  invali- 
date the  acknowledgment. 


CANCELLATION  OF  INSTRUMENTS. 

On  the  death  of  a  mortgagor,  the  complainant,  the 
mortgagee,  secured  a  release  of  the  widow's  right  of  dower 
Mtetaks  cf  in  the  premises,  and  also  a  deed  from  the  mort* 
^^  gagor's  father,  under  the  belief  that  the  prop- 
erty descended  to  the  latter  and  cancelled  the  mortgage. 
No  consideration  was  paid  for  such  cancellation.  In 
Swedesboro  Loan  &  Building  As^n  v.  Gans^  55  Atlantic, 
82,  the  Court  of  Chancery  of  New  Jersey  holds  that  as 
against  the  heirs  of  the  mortgagor,  complainant  was  en- 
titled to  a  decree  for  the  re-establishment  and  foreclosure 
of  the  mortgage. 


CARRIERS 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Missouri^ 
K.  &  T.  Ry.  Co.  of  Texas  v.  Meek,  75  S.  W.  317,  that  a 
Ltobinty  M  carrier's  liability  as  bailee  tor  the  storage  of  un- 
B^iM  claimed  baggage  extends  only  to  such  articles 
as  come  within  the  definition  of  baggage,  and  does  not  in- 
clude articles  improperly  checked  as  ^ggage.  See  /?ajl- 
road  V.  Morrison,  34  Kansas,  505. 

It  is  a  somewhat  difficult  question  to  decide  to  what  ex- 
tent the  fact  that  a  person  who  enters  a  train  intends  to  do 
eapvitiMi  »f  an  illegal  act  at  the  end  of  the  journey  justi- 
^•—•^tn  fies  the  employees  of  the  railroad  in  refusing  to 
carry  him.  From  the  decision  of  the  court  in  Ford  v.  East 
Louisiana  R.  Co.,  34  Southern,  585,  it  appears  that  the 
fact  that  one  has  done  an  illegal  act  prior  to  his  asking  for 
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CARRIERS  (Contnaed). 

transportation  will  not  justify  his  being  refnsed,  cvca 
though  such  illegal  act  has  reference  to  the  carrier.  Thns 
the  court  holds  that  a  person  who  "'scalps**  railway  tickets 
otherwise  than  on  the  train  cannot  be  denied  transportalioD 
over  the  lines  of  the  railroads  in  whose  tickets  he  traffics. 
He  is  a  part  of  the  general  public,  and  railway  companiesi 
as  common  carriers,  must,  ordinarily,  permit  all  who  pqr 
the  regular  fare  to  travel  on  their  trains.  Undoubtedly  the 
court  would  reach  a  different  conclusion  where  a  persoo 
would  seek  such  transportation  as  a  fugitive  from  justice. 

Against  the  dissent  of  three  judges,  the  Court  of  Ap- 
peals of  New  York  holds  in  Manuier  v.  New  York  CenL  & 
ParcteM  «f  //.  R.  R.  Co.,  67  N.  E.  569,  that  the  refusal  of  a 
Tktet  passenger,  who  was  unable  to  buy  a  ticket  be- 
cause of  the  absence  of  a  ticket  agent,  to  pay  the  additional 
fare  required  of  passengers  without  tickets  by  a  rule  of  the 
company  does  not  justify  a  forcible  resistance  by  the  pas- 
senger to  his  ejection  for  this  cause  by  the  conductor,  so 
that  neither  the  company  nor  the  conductor  is  liaUe  in 
damages  for  an  assault  on  the  passenger  under  such  cir- 
cumstances.   See  Bradshaw  v.  Railroad,  135  Mass.  407. 

The  G>urt  of  Appeals  of  New  York  holds  in  Main  v. 
Baltimore  &  Ohio  R.  Co.,  67  N.  K  901,  that  where  a  oom- 
ani  cf  U4iM  "'^^  carrier  delivered  goods  mthout  requiring 
surrender  of  a  bill  of  lading  which  was  not  in- 
dorsed ''non-negotiable,'*  as  required  by  law,  it  did  not  au- 
thorize a  subsequent  bona  fide  transferee  of  the  Un,  wfaich 
had  been  fraudulently  altered  so  as  to  make  it  n^^otiabk;. 
to  sue  a  carrier  to  recover  damages  for  its  neglect,  as  the 
forgery  was  not  the  proximate  result  of  such  n^lecL 


CIVIL  DAMAGE  ACT. 

It  is  no  defence  to  a  suit  for  damages  growing  out  of  the 
traffic  in  intoxicating  liquors  to  show  that  others  furmshed 
tet«siMttoff    liquors  that  contributed  to  the  injury,  as  any 

iM^^^  one  who  sold  or  furnished  liquors  at  the  time  off 
the  intoxication  is  liable  for  any  and  all  damages  sustained. 
As  the  court  says  with  regard  to  the  liquor  furnished,  '*it 
is  wholly  immaterial  whether  it  be  the  first  or  last  drink": 
Supreme  Court  of  Nebraska  in  Johnson  v.  Carlson^  95  N. 
W.  788.    Compare  Kercotv  v.  Batter,  I5  Neb.  15a 
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CONFLICT  OF  LAWS. 

The  Supreme  Court  of  Delaware  holds  in  Ijtne  v.  Lant. 

55  Atlantic,  184,  that  the  law  of  the  domicile  of  the  testa- 

wills  s       ^or  governs,  as  against  the  law  of  the  domicile 

p«wcr  of  of  the  person  to  whom  he  gives  by  will  a  power 
AppototMM  Qf  appointment,  in  determining  whether  the 
donee's  will  is  an  execution  of  the  power.  Applying  thii 
principle,  the  court  holds  that  a  will  of  a  testator  domiciled 
in  Pennsylvania,  disposing  of  all  his  "'estate,  real  and  per- 
sonal, of  whatever  kind  and  wheresoever  situate,"  is  not 
an  execution  of  the  power  contained  in  a  will  made  by  a 
testator  domiciled  in  Delaware,  authorizing  the  former 
testator  to  dispose  of  by  will  the  principal,  the  income  of 
which  was  given  to  him  for  life,  though  under  the  law  of 
Pennsylvania  it  would  be  a  valid  execution.  See  Andrews 
V.  EmfHot,  2  Bro.  Ch.  297. 


CONNECTING  CARRIERS. 

In  Beede  v.  Wisconsin  Cent.  Ry.  Co.^  95  N.  W.  454,  the 
Supreme  Court  of  Minnesota  holds  that  where  goods  have 
been  transported  by  several  connecting  car- 
riers, and  they  are  shown  to  have  been  in  good 
condition  when  delivered  to  the  first  carrier,  but  damaged 
when  delivered  to  the  last  carrier,  the  burden  is  on  it  to 
show  that  the  loss  did  not  result  from  any  cause  for  which 
it  was  responsible,  even  though  the  goods  were  trans- 
ported in  through  sealed  cars.  Compare  Schriver  v.  RaSt- 
way  Co..  24  Minn.  506. 


CONSTITUTIONAL  LAW. 

In  re  Pringle.  72  Pac.  864,  the  Supreme  Court  of  Kansas 
holds  that  a  person  who  takes  orders  from  samples  for 
iat«rttat«  goods  which  he  engages  to  deliver,  and  which 
Cmmmmtm  2xt  ^q  \^  Shipped  iuto  the  state  from  another 
state,  ^.s  not  engaged  in  interstate  commerce,  when 
such  orders  are  not  transmitted  to  such  other  state, 
or  filled  there,  but  are  filled  from  goods,  not  in  the  original 
package  of  importation,  sent  to  him  in  bulk,  C.  O.  D.,  from 
such  other  state;  and  therefore  a  license  tax  may  be  im- 
posed upon  a  man  so  engaged.  Compare  with  this  case 
Emcrt  V.  Missotm^  156  U.  S.  296, 
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CONSTITUTIONAL  LAW  (Contiimcd). 

A  recent  law  of  North  DakoU  substituted  the  penitcs- 
tiary  for  the  county  jail  as  the  place  of  confinement  pend- 
■■PMtftcto  ing  execution,  and  directed  that  execatioos 
^^^  should  thereafter  take  place  within  the  peni- 
tentiary walls.  The  Supreme  Court  of  that  state  holds  in 
Siaif  y.  Rooney,  95  N.  W.  513,  that  this  does  not  operate 
to  increase  the  punishment  of  one  convicted  of  mnnler  m 
the  fu^t  degree,  with  the  death  penalty  affixed;  nor  is  it  a 
change  of  the  punishment  to  the  disadvantage  of  the  pris- 
oner, and  therefore  it  b  not  an  ex  post  focto  law. 


CORPORATIONS. 

V^th  two  judges  dissenting,  the  Court  of  Appeals  of 

Kentucky  holds  in  Dietrich  v.  Rathenberger,  75  S  W.  2jl, 

LtebMMy  •!    that  if  the  directors  of  a  corporation  engage  in 

^^'•f*'^     a  business  not  within  its  corporate  powcn^ 

and,  in  so  doing,  waste  or  lose  the  corporate  assets,  thcj 

are  personally  liad>le. 


COURTS. 

In  Es  parte  CanUy,  75  S.  W.  301,  the  Court  off  Criminal 

Appeals  of  Texas  holds  that  the  force  of  a  decision  of  as 
hmmmim  intermediate  appellate  court  as  an  authority 
Aatk«ritif     {3  destroyed  by  a  holding  of  the  Supreme  Coort 

that  the  questions  passed  upon  were  not  involved  in  the 

case.    One  judge  dissents,  ikying  on  the  case  of  Narmam 

V.  Thompson,  72  S.  W.  (Texas),  6|. 


DEEDS. 

The  Supreme  Court  of  Indiana  deals  in  Si.  CUnr  v.  If  or- 
quell,  67  N.  E.  693,  with  the  perplexed  question  of  what 

1^^  is  sufficient  to  constitute  a  delivery  of  a  deed 

and  holds  that  where  the  owner  of  bad  exe- 
cuted a  deed  thereof,  and  placed  it  in  an  envdope  and  gave 
it  to  a  third  person,  telling  him  to  deliver  it  after  the  grant* 
or's  death  to  grantee,  though  the  one  to  whom  the  deed 
was  delivered  was  not  told  its  nature,  the  delivery 
binding  and  a  return  of  the  envelope  and  contents 
quently  to  the  grantor  did  not  affect  the  title  conveyed. 
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DIVORCE.. 

The  qacstion  of  what  constitutes  cnielty  suffident  to 
entitk  one  to  a  divorce  seems  to  recur  continually.    Ii^ 

^,„^  Ring  V.  Ring,  44  S.  K  86i»  the  Supreme  Court 
'  of  Georgia  holds  that  it  is  the  willful  inflictkm 
of  pain  bodily  or  mental  such  as  reasonably  justifies  ap> 
prnension  of  danger  to  life,  limb  or  health.  It  is  tfaero- 
fore  held  in  the  particular  case  that  the  habitual  and  in- 
temperate use  of  morphine,  unaccompanied  by  any  con- 
duct coming  within  the  above  definition,  is  not  such  cmd 
treatment  as  the  law  recognizes  as  ground  for  a  divorce. 
The  intention  to  wound,  it  is  stated,  is  a  necessary  element 
of  the  cruel  treatment  for  which  a  divorce  is  allowed. 

The  Supreme  Court  of  Nebraska  holds  in  Dakin  v.  Ikh 
kin,  95  N.  W.  781,  that  a  husband  who  requires  his  wife  to 

^^^^^  live  with  him  in  the  home  of  his  mother,  who 
treats  the  wife  with  extreme  cruelty^  cannot 
defend  an  action  for  divorce  brought  by  the  wife  on  the 
ground  that  he  himself  was  not  guilty  of  the  acts  of  cruelty 
complained  of.  By  allowing  third  parties. to  abuse  and 
mistreat  his  wife,  and  refusing  to  provide  her  with  another 
home,  he  becomes  legally  answerable  for  the  cruel  treat- 
ment.  See  Day  v.  Day,  50  N.  W.  979. 


FRAUDULENT  CONVEYANCES. 

The  Supreme  Court  of  New  Hampshire  holds  in  BartiiU 
V.  GUcreast,  55  Atlantic,  189,  that  the  owner  of  an  undi- 
M«rt9i8tkF   vided  half  interest  in  realty^  who  receives  a 

^"■•""  conveyance  of  the  other  half,  which  is  fraudu- 
lent toward  creditors,  and  who  then  mortgages  the  prem- 
ises, cannot  complain  of  a  ruling  holding  the  mortgage  a 
Hen  only  on  her  original  interest. 


GUARDIAN  AND  WARD. 

In  Dudley  v.  Rice,  95  N.  W,  936,  the  Supreme  Court  of 

l/\^sconsin  holds  that  where  the  bond  of  the  guardian  of  a 

OMT^sB'tf     lunatic   was   conditioned   to   pay   over   the 

***^        amount  found  due  on  the  settlement  either 

with  the  county  court  or  with  the  lunatic,  if  of  sound 

mind,  it  was  enforceable  as  a  voluntary  obligation^  though 
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GUARDIAN  AND  WARD  (Conthnied). 
the  court  had  no  jurisdiction  of  the  guardianslup  proceed- 
ings, so  that  It  was  invalid  as  a  statutory  bond.    Compait 
with  thb  case,  which  presents  a  good  discussion  of  the 
point  involved,  Canant  v.  Newton,  126  Mass.  iia 

Where  a  faither  and  mother  were  Roman  Cathofics»  their 
child,  when  committed  to  the  care  of  a  goaid- 
i  •!   ian,  must  be  brought  up  as  a  Roman  Catholic: 
^*^       In  re  Jacquei,  82  New  York  Supplement,  986. 


HOMiaDE. 

A  husband  has  the  legal  right  to  the  company  and  < 
tody  of  his  wife  and  child,  and  the  wife's  father  has  no  \ 

sary  for  the  husband  to  kill  the  wife's  fatther 
to  prevent  the  latter's  killing  him  or  taking  his  wife  and 
child  away  from  him,  and  thus  endangering  him  in  life  or 
serious  injury,  he  would  be  justified:  Court  of  Criminal 
Appeals  of  Texas  in  Cole  v.  State,  75  S.  W.  527. 


HUSBAND  AND  WIFE. 

In  a  prosecution  for  homicide,  the  Court  of  Criminal 
Appeals  of  Texas  holds  in  Moore  v.  State,  75  S.  W.  497, 
.^y^^^^^^  that  it  was  competent  for  the  state  to  ask  de- 
fendant as  a  witness  whether  he  had  married 
the  prosecuting  witness  on  the  day  before  the  trial,  for  the 
purpose  of  showing  that  the  defendant  married  her  for  the 
purpose  of  suppressing  her  testimony. 

With  two  judges  dissenting,  the  Appellate  Court  of  In- 
diana holds  in  Field  v.  Campbea,  67  N.  K  1041^  that 
M«fftiMM  ^^^^  ^  husband  and  wife  execute  a  mortgage 
including  her  separate  estate  to  indemnify  Us 
sureties,  and  she  subsequently  obtains  a  loan  on  other  sep- 
arate property  to  relieve  her  land  from  the  mortgage^ 
which,  by  her  election  not  to  defend  against  it,  has  become 
a  valid  lien,  she  cannot  defeat  the  subsequent  mortgage  00. 
the  ground  that  it  was  executed  to  secure  her  husbandTs 
debts,  as  the  consideration  of  the  mortgage  was  the  rdeaae 
of  a  subsisting  lien,  which  was  a  valid  consideration.  Com- 
pare with  this  case  Field  v.  Noblett^  154  Ind.  36a 
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HUSBAND  AND  WIFE  (Continaed). 

The  Supreme  Court  of  Wisconsin  holds  in  State  v.  West, 
95  N.  W.  521,  that  the  rule  that  neither  husband  nor  wife 
whmmms  can  testify  for  or  against  the  other  (the  com* 
cmmptuae^  mon  Uiw  rulc  being  still  in  force  on  this  point 
in  Wisconsin)  is  confined  to  cases  where  the  testimony,  if 
given,  would  be  by  one  directly  for  or  against  the  other  in 
a  suit  to  which  such  other  is  a  party,  and  hence  does  not 
render  a  husband  incompetent  to  testify  as  to  the  fact  of 
marriage  and  incriminating  circumstances  in  a  criminal 
prosecution  of  another. 

In  two-recent  cases  it  is  held  that  at  the  common  law  the 
wife  had  no  property  right  in  the  performance  of  the  man- 

AiitMtiMi  ^^^  duties  on  the  part  of  her  husband,  and  there- 
at MMbaad**   fore  no  right  to  sue  for  the  alienation  of  his 

AfitcttoM  affections.  The  first  of  these  is  Lanstarf  v. 
Ltmstorf,  95  N.  W.  (Wis.)  961,  where  it  is  held  that  thb 
has  not  been  changed  by  any  of  the  married  women's  stat- 
utes. From  this  decision  two  judges  dissent.  The  second 
case  is  Hodge  v.  IVetder,  55  Atlantic  (N.  J.),  49,  where 
the  same  result  is  reached  by  the  Supreme  Court  of  New 
Jersey  in  a  unanimous  decision. 


INJUNCTION. 

In  Kentucky  the  law  makes  it  the  duty  of  all  judges  of 
courts  on  being  informed  that  a  prize-fight  is  about  to  take 

pvte«-  place  to  suppress  and  prevent  the  same,  and  in 
ngMimt  doing  so,  to  exercise  all  the  powers  vested  in 
them  for  the  prevention  of  crimes.  Construing  this  stat- 
ute the  Court  of  Appeals  of  Kentucky  holds  in  Ctrnmum' 
wealth  V.  McGavem,  75  S.  W.  261,  that  this  act  authorizes 
a  Court  of  Equity  in  a  suit  by  the  commonwealth  to  enjoin 
one  from  permitting  the  holding  of  a  prize-fight  on  his 
premises,  on  the  ground  that  such  a  use  of  his  property 
will  constitute  a  public  nuisance,  though  it  cannot  grant 
an  injunction  against  the  principals  in  the  contemplated 
prize-fight,  nor  those  connected  with  them  as  managers, 
trainers,  etc.,  since  the  process  of  the  criminal  courts  is 
regarded  as  adequate  to  prevent  the  fight  by  the  arrest  and 
prosecution  of  the  parties  concerned.  The  case  b  inter- 
esting on  account  of  the  broad  prit.ciple  underlying  iL 
Three  judges  dissent. 


690  FEOGIBSS  OP  THB  4JkW. 

INJUNCTION  (Coottnned). 

The  Supreme  Court  of  Netnraska  holds  in  Braattk  t. 
Cemetery  As3^n  of  the  Evangelical  Luiheram  Cknsi.  5ee^ 
Bwtai  95  N.  W.  646,  that  a  burial  ground  nevdwcft- 
^>''**"^  ings  is  not  necessarily  a  nuisance,  and  the 
court  ififin  only  interfere  and  enjoin  its  use  on  dear  aad 
convincing  proof  of  probable  injury;  for  instance,  that  it 
was  so  situated  that  the  burial  of  the  dead  there  will  injuit 
life  or  health  either  by  corrupting  the  surrounding  atmos- 
phere or  the  water  of  wdls  or  springs. 


INSURAKCB. 

The  Supreme  Court  of  V^sconsin  holds  in  OfUs  t. 

Karet^  95  N.  W.  948,  that  a  woman  has  an  insurable  inter- 

taMiasto     est  in  the  life  of  the  man  whom  she  has  coo- 

■■<*'**^  tracted  to  marry.  This  is  on  the  ground  that 
the  one  party  ^lias  a  reasonable  right  to  expect  some  pe- 
cuniary advantage  from  the  continuance  of  the  life  of  the 
other  or  to  fear  a  loss  from  his  death." 


LANDLORD  AND  TENANT. 

The  relation  of  lessor  and  lessee  arises  out  of  contract, 
and,  where  there  is  neither  express  warranty  nor  deceit, 
cmkmimi  the  latter  cannot  maintain  an  action  against 
«f  p»BiiM  the  former  on  account  of  the  condition  of  the 
premises  hired:  Supreme  Court  of  OIuo  in  ShmUe,  IFi^ 
jon  &  Kreis  Co.  v.  Btmey  &  Seymour^  67  N.  E.  715.  Com- 
pare Gatt  V.  Candy,  2  K  ft  B.  &15. 


UBEL. 

The  Supreme  Court  of  California  holds  in  People  ▼.  Seo- 
ley,  72  Pac.  834,  that  in  a  prosecution  for  fibd  it  was  not 
PrndtoB  cf  error  to  chai]ge  that  the  constitutional  provis- 
^"^  ion  that  the  jury  have  a  right  to  detemune  the 
law  and  fact  did  not  place  them  above  the  law,  or  confer 
on  them  the  lawful  right  to  decide  as  they  saw  fit,  r^anl- 
less  of  the  hw;  that  if  they  could  say  on  their  oaths  that 
they  knew  the  law  better  than  the  court,  they  had  the 
right  to  do  so,  but  before  assuming  such  responsibiEty 
they  should  be  sure  they  were  not  acting  from  caprice  or 
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prejudice,  and  that  they  were  not  controHed  by  their  willi^ 
but  from  a  deep  and  confident  conviction  that  the  oouit 
was  wrong  and  they  were  right. 


LICENSES. 

In  Dodge  v.  Johnson^  67  N.  E.  560,  plaintiff  and  defend- 
ant were  adjoining  land  owners  and  had  entered  into  and 
executed  an  oral  agreement  whereby  the  former 
purchased  a  six-inch  strip  of  land  from  the  bt» 
ter,  and  bore  one-half  the  expense  of  constmct^^ 
ing  a  party  wall  and  stairway  to  buildings  constructed  bj 
each  of  them,  and  the  latter  permitted  the  stairway  to  be 
constructed  wholly  on  his  premises,  providing  an  entrance 
to  the  upper  floors  of  plaintiff's  building;  and,  in  lefiance  on 
defendant's  agreement,  plaintiff  provided  no  other  meant 
of  ingress  or  egress.  The  defendant  subsequently  blocked 
up  this  entrance,  against  plaintiff's  protest,  and  thus  com- 
pelled an  abandonment  of  the  upper  stories  of  the  plain- 
tiff's building.  On  these  facts  the  Appellate  Court  of  In- 
diana holds  that  the  plaintiff,  having  acted  on  the  licenae 
to  make  use  of  defendant's  premises  for  the  purpose  of 
access  to  his  building,  it  was  irrevocable,  and  ddendant 
was  estopped  to  question  its  continued  use  and  was  liable 
in  damages  for  the  obstruction  thereof.  Compare  with 
this  case  Brauns  v.  Glesige,  130  Ind.  167. 


MUNiaPAL  CORPORATIONS. 

The  Supreme  Court  of  California  holds  in  DMrins  ▼. 
City  of  Los  Angeles,  72  Pac.  970,  that  an  ordinance  mak- 
proMkitiat  ing  it  unlawful  to  erect  or  maintain  any  works 
OMwtrto  for  the  manufacture  of  gas,  or  any  tank  or 
other  receptacle  for  the  storage  of  gas,  within  certain  Em- 
its, is  a  legitimate  exercise  of  the  police  power  of  the  city, 
and  the  fact  that  prior  to  the  adoption  of  such  ordinance 
A  had  commenced  to  erect  works  under  a  permit  of  the 
Board  of  Fire  Commissioners  of  the  city,  did  not  consti- 
tute an  express  contract  by  the  city  to  allow  him  to  erect 
and  maintain  the  works:  that  in  fact  the  city  couM  not 
thus  estop  itself  from  making  and  enforcing  proper  police 
regulations.  Three  judges  dissent.  See  and  compare 
Hyde  Park  v.  The  Fertilizing  Co.,  97  U.  S.  659. 


692  PROGRESS  OF  THB  LAW. 

NEGUGENCE. 

The  Grart  of  Errors  and  Appeals  of  New  Jersey  holds  in 
Miller  v.  Ceniral  R.  Co.  of  New  Jersey,  55  Atlantic,  245. 
rtmnm  that  a  flagman  of  one  train  and  the  engineer  of 
^•rnau  the  same  company  are  engaged  in  a  common 
employment,  and  are  fellow  servants  within  the  rule  ex- 
empting the  master  from  liability.  Tlie  same  court  holds 
in  Campbell  v.  T.  A^  GUIes/ne  Co.,  55  Atlantic,  276,  that 
where  tiie  nt^genct  of  the  master  concurs  with  that  of 
the  servant  in  producing  injury  to  a  fellow  servant,  the 
master  is  liable;  and  therefore  the  burden  is  on  the  master, 
where  such  negligence  is  alleged  to  have  arisen  from  the 
furnishing  of  improper  tools,  to  show  that  he  had  furnished 
the  proper  tools,  which  the  servant  might  have  used. 
Compare  Pmhnier  v.  Raihvay  Co.,  34  N.  J.  Law,  151. 


PARENT  AND  CHILD. 

In  IVisner  v.  Osborne,  55  Atlantic,  51,  it  appeared  that 
an  insolvent  debtor  permitted  his  infant  son  who  lived  with 
cnMmn^  him  to  contract  for  wages  to  be  paid  to  the 
^'^^^  son.  These  wages  were  invested  in  the  stock 
of  a  corporation  and  an  attempt  was  made  by  the  creditors 
of  the  faither  to  subject  this  stock  to  their  daims.  The 
Court  of  Chancery  of  New  Jersey  refuses  to  permit  this^ 
holding  that  whether  solvent  or  insolvent  the  bther  may 
permit  his  minor  child  to  receive  his  own  earnings  for  hb 
own  use.  Compare  with  this  case  Costello  v.  Prospect  Brewh 
mg  Co.,  S2  N.  J.  Eq.  557. 


PHYSIQANS 

In  Grattop  v.  Rowheder,  95  N.  W.  679,  the  Supreme 
Court  of  Nebraska  holds  that  one  who  calls  a  physician 

for  a  member  of  his  family,  though  not  a  rda- 
"JjJJJJ2J^   tive,  is  liable  for  the  physician's  services,  ren- 

der<xl  without  notice  that  the  party  who  calls 
him  does  not  intend  to  make  himself  liable  for  such  ser- 
vices. As  to  what  constitutes  a  member  of  the  family,  it  Is 
held  that  a  woman  about  seventy  years  of  age,  who  lives  in 
a  family  for  nine  years,  performing  such  services  as  she  Is 


PROGRESS  OF  THB  LAW«  693 

PHYSIQANS  (Cominned). 

able,  for  which  she  receives  the  necessaries  of  life,  is  a  mem- 
ber of  the  family  within  the  meaning  of  the  foregoing  rule. 


RES  JUDICATA. 

By  divorce  granted  in  New  Mexico,  the  custody  of  a 
child  was  given  to  the  father,  with  permission  for  it  to 
Ftttgm  visit  the  mother  for  a  month  each  year,  the 
^•^^^  visits  to  be  made  within  New  Mexico,  and  the 
mother  not  to  remove  the  child  therefrom:  the  court  hav- 
ing jurisdiction  of  the  parties,  including  the  child  The 
mother  took  the  child  to  Texas,  and  plaintiff,  the  father, 
brought  habeas  corpus  to  obtain  its  custody.  The  Court 
of  Civil  Appeals  of  Texas  holds  in  Wilson  v.  Ettiati,  75 
S.  W.  368,  that  the  decree  determined  all  facts  existing 
prior  to  its  date  in  favor  of  the  plaintifTs  right  to  its  cus- 
tody, and  only  such  facts  could  be  considered  to  disturb 
that  adjudicated  right  which  might  have  come  into  exist- 
ence since  that  time,  such  as  evidence  of  changed  condi- 
tions of  the  parties  bearing  on  their  fitness  and  the  best 
interests  of  the  child. 


STREET  RAILROADS 

The  laws  of  Massachusetts  forbid  the  granting  of  any 
location  for  the  track  of  any  street  railway  in  certain  locali- 
AdditiMMi  ties,  except  in  ways  in  which  special  «pace  shall 
Sfyhmom  f^^LVt  been  reserved  prior  to  the  location  of  the 
track,  and  except  within  the  limits  of  such  reserved  space, 
and  authorizing  the  selectmen  of  the  town  to  lay  out  such 
space.  In  Eustis  v.  Milton  St.  Ry.  Co.,  67  N.  E.  663,  the 
Supreme  Judicial  Court  of  Massachusetts  holds  that  the 
act  is  not  unconstitutional  on  the  ground  that  it  author- 
izes the  imposition  of  an  additional  servitude  without  com- 
pensation. The  court  lays  down  the  principle  that  ''in  de- 
termining whether  an  additional  servitude  is  imposed  by 
the  authorization  of  a  new  kind  of  use,  the  question  is  not 
whether  the  legislature  or  the  public  authorities  foresaw 
and  contemplated  the  particular  use  in  question,  but 
whether  it  is  fairly  included  in  the  purposes  for  whidi  the 
property  was  taken  by  the  public.''  Compare  Attorney- 
General  v.  Metropolitan  Railroad,  125  Mass.  515. 
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TAXATION. 

The  conflict  of  state  taxation  with  the  operations  of  the 
central  government  presents  one  of  its  phases  In  re  PeafU^s 
y„t^       Bank  of  VcrmanU  ///.,  67  N.  E.  777,  where  the 
itMs       Supreme  Court  of  Illinois  holds  that  where  the 
■•■*•       facts  tend  to  show  that  a  purchase  of  United 
States  bonds  by  a  bank  was  for  the  purpose  of  evading  tax- 
ation— ^the  bonds  being  purchased  immediately  before  and 
sold  immediately  after  the  date  as  of  which  its  property 
was  listed  for  taxation,  and  never  being  taken  into  its 
possession,  but  left  on  special  deposit  in  a  distant  bank — 
the  transaction  may  be  regarded  as  fraudulent,  and  the 
bank  be  assessed  with  the  amou.it  of  money  invested  in 
such  bonds.    See  Shohvcll  v.  Moore.  129  U.  S.  59a 


TESTAMENTARY  TRUST. 

In  Wirth  v.  IVirth,  67  N.  E.  657,  the  Supreme  Judicial 
Court  of  Massachusetts  holds  that  legatees  of  a  testator, 

cwrjiat      ^"^  ^'  whom  is  a  minor  daughter,  are  not  en- 
M  titled    to    determine    a    testamentary    trust. 

nuiatn  whereby  the  personal  representative  is  author- 
ized to  carry  on  testator's  liquor  business  for  their  benefit, 
and  to  compel  a  conveyance  to  them  of  the  property  in 
specie,  so  that  they  may- carry  on  the  business  for  them- 
selves, as  neither  the  daughter  nor  her  guardian  could  en- 
gage in  such  business.  Compare  with  this  case  Ctark  v. 
CarfiM,  8  Allen,  407. 


WATER  COURSES 

The  Supreme  Court  of  Kansas  holds  in  SingleioH  v. 
AUhison,  T.  &  S.  F.  Ry.  Co.,  72  Pac.  786,  that  a  channd 
owifni—  ^^  other  depression  in  the  ground,  forming  the 
bank  of  a  river,  through  which  water  escapes 
and  flows  from  the  river  only  at  times  of  high  water  in  the 
river,  does  not  constitute  a  natural  water  course,  and  ob- 
structing the  flow  of  water  therein  from  the  river,  to  the 
injury  of  another,  is  damnum  absque  injuria.  Compare 
with  this  case  C,  K.  &  N.  /?v.  Co.  v.  Stcck.  51  Kans.  737. 
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LAW  SCHOOL  NOTES 

The  new  rules  for  admission  to  practice  in  the  Supreine 
Court  of  the  State  of  Pennsylvania  went  into  effect  on  Januuy 
I.  These  rules  require  that  all  oersons  who  desire  to  practice 
in  the  Supreme  Court  of  the  Mate  shall  take  a  final  or  law 
examination  before  the  committee  of  lawyers  appointed  by  the 
Supreme  Court  and  known  as  the  State  board  of  Law  Exam- 
iners. The  announcement  of  the  first  examination  of  the 
State  Board  was  made  in  April,  and  the  first  examination  was 
fixed  for  the  twenty-second  of  June.  Forty-seven  members  of 
the  graduating  class  desiring  to  practice  in  Pennsylvania  pre- 
sented  themselves  for  examination.  The  examination  was 
written*  the  student  not  signing  his  own  name  to  the  paper. 
Ninety-six  persons  in  all  took  the  examination,  including  the 
forty-seven   graduates   of   this   department.     I    have   oeen 
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infonned  that  sli^^tlj  more  than  one-fourth  the  total 
of  those  who  took  the  examination  failed,  but  that  forty-six  of 
the  forty-seven  graduates  of  the  Law  School  were  succeisfuL 
In  other  words*  of  those  who  were  not  graduates  of  the  de|nrt- 
ment,  more  than  50  per  cent  (ailed,  while  of  those  who  were 
^duates,  only  one  man  out  of  forty-seven  failed.  TUs  resak 
justifies  the  assertion  made  by  members  of  the  faculty  to  the 
committee  of  the  Bar  which  prepared  the  new  rules  for  admis- 
sion, that  the  graduates  of  the  department  were  orepared  on 
graduation,  widiout  any  special  preparation,  to  taxe  and  pass 
any  examination  which  wouM  be  given  by  a  Board  of  Exam- 
iners in  law. 


Contract.  Refusal  to  Pexform.  Retraction.  Antic- 
ipatory Breach.— Perkins  v.  Fraser  rf  ol.,  31  So.  Rep.  773 
(Supreme  Court  of  Louisiana,  December  2, 1901),  107  La.  39a 
The  bets  briefly  are  as  follows:  In  March,  18^  one  Masuo, 
of  the  defendant  firm,  and  one  Perkins,  the  pluntiff,  made  an 
agreement  for  the  prolongation  of  Mason's  irrigatioo  canal 
easterly  alcMig  the  north  boundary  of  Perkins*  land;  later 
another  agreement  provided  for  the  prolongation  of  the  same 
canal  in  another  direction,  the  reciprocal  6bl^j;ations  being, 
on  the  one  part  to  construct  the  canal  and  furnish  water  from 
year  to  year,  on  the  other  part  to  cultivate  a  specified  number 
of  acres  in  rice  and  pa^  a  particular  water  rent 

The  plaintifF  now  brings  suit  to  set  aside  these  contracts  oa 
the  ground  of  non-performance,  and  to  recover  damages.  The 
bets  appeared  as  follows:  In  1899  the  defendant  failed  to 
furnish  to  a  certain  part  of  the  land  enough  water;  in  1900  the 
defendant  refused  to  furnish  any  water  at  alL  The  plaintiff 
claims  that  such  action  was  a  complete  rescission,  justifying  Us 
suit  for  damages.  But  the  point  especially  desirable  A  ntolSfOt 
is  that  the  rehisal  to  furnish  water  for  the  crop  of  1900  was  a 
hasty  and  imprudent  step;  it  was  speedily  retracted  within  a 
few  days  and  while  the  situation  was  still  intact;  and  theneafler 
water  was  furnished  by  the  defendant  abundantly;  the  olamtiff 
received  it  as  if  there  had  never  been  a  refusaL  Ana,  moie- 
over,  it  appears  that  at  the  time  of  the  refusal  the  deiraduit 
made  claim  for  and  still  claims  a  certain  amount  of  unpaid 
water  rent  About  two  weeks  after  the  defendant's  refual, 
its  T^tiaction  and  the  continuance  of  supply,  the  plaintiff 
notified  the  defendant  in  spite  of  the  fact  tint  he  was  con- 
stantly receiving  the  water,  that  he  held  his  refusal  of  two 
weeks  past  to  be  default  under  the  contract,  and  that  he  would 
sue  to  set  said  contract  aside  and  lor  dam^ei.  The  lower 
court  held,  and  the  Supreme  Court  aflirmed  the  judgment 
that  so  long  as  things  are  whole  a  man  who  has  rashly  repodn 
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ated  a  contract  may  retract  his  repudiation.  Here  the  demand 
for  water  and  the  refusal  and  its  retraction  took  {dace  early  in 
the  season,  when  the  crop  could  without  detriment  wail  lor  m 
time  for  the  water.  The  objection  to  such  ruling  is  that  a  conit 
is  reading  into  an  agreement  something  that  is  not  necessarihr 
thcre»  and  probably  is  not  there  at  all;  but  a  generally  prevaiK 
ing  policy  of  all  courts  is  to  adjust  a  situation  reasonably  where 
a  nian  has  entered  into  unreasonable  transactions.  But  to  con* 
tinue  with  the  rulings  of  the  court:  it  was  further  found  that 
the  notification  by  the  phintiflF  that  the  refusal  was  considered 
a  default  was  even  then  not  sufficient  to  prevent  the  defendant 
from  taking  advantage  of  an  opportunity  beneficially  to  retract 
the  refusal.  The  contract  was  not  put  an  end  to  by  such 
refusal  or  by  the  notice.  It  continued  in  full  force  and  effect; 
nothing  short  of  a  judgment — barring,'  of  course,  consent  of 
the  parties,  or  other  sufficient  methods — could  bring  it  to  an 
end.    And  reference  was  made  to  the  Civil  CTode.  Article  2047. 

The  point  for  especial  attention  is  whether  refusal  and  retrac- 
tion, even  when  held  by  the  opposite  party  as  default  but  not 
definitely  acted  upon,  are  capable  of  extinguishing  an  obliga- 
tion, if  no  direct  injury  has  fallen  upon  such  opposite  party  on 
account  of  the  refusal  and  if  no  decided  change  of  position  has 
taken  place.  It  has  been  generally  held  that  mere  repudiation 
does  not  put  an  end  to  the  contract,  but  only  entitles  the 
injured  party,  at  his  election,  to  terminate  it  Therefore  the 
refusal  may  be  withdrawn  at  any  time  before  it  has  been  ac- 
cepted or  decisively  acted  upon  by  the  other  party,  and  the 
party  refusing  may  take  advantage  of  any  event  which  will 
enable  him  to  retract  the  refusal  and  proceed  to  carry  out  his 
agreement  But  the  question  as  to  what  is  sufficient  decisive 
action  by  the  party  who  elects  to  consider  the  refusal  as  an  en- 
tire extinguishment  of  the  contract  is  wholly  unsettled.  In  one 
of  the  latestcasesinAmerica,thisquestionoranticipatorybreach 
arose,  and  it  was  adjudged  that  a  mere  refusal  was  suflficient 
to  constitute  a  final  breach  and  the  injured  party  might  sue 
upon  the  contract  at  once,  without  waiting  even  for  the  time 
for  performance  to  arrive.  MuL  /?.  Fund  As^n  v.  Taylor^  gg 
Va.  208  (1901).  If.  after  a  refusal,  an  election  to  sue  is  con- 
sidered as  a  sufficient  notification  that  the  contract  is  held  to 
be  at  an  end  by  the  injured  person,  we  then  come  to  an  equally 
unsettled  and  difficult  question:  when  may  the  injured  party 
sue? 

If  a  party  to  a  contract  has  paid  money,  or  in  some  way 
substantially  fulfilled,  even  in  part,  his  side  of  the  contract,  and 
the  other  party  refuses  to  perform  before  the  time  for  his  per- 
formance has  virtually  arrived,  it  is  generally  considered  that 
restitution  may  be  had  at  once.  Giles  v.  Edxvards,  7  T.  R.  181 
(1797);  Farrcr  v.  NiglUingcIc,  2  Esp.  639  (1807):  Lyon  v. 
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AnnaNe,  4  Conn.  350  (1822);  IViddU  v.  Lyman,  2  Pcalfs  S^ 

2>  (1829);  Wilkinson  v.  Arrrr,  24  Pa.  190  (1855);  IMmiy  v. 
oAin,  65  Me.  87  (1876);  Payne  v.  Pameroy,  21  IX  C  243 
(1895).  But  it  was  recognized  long  ago  in  Pennsylvania  that 
notice  of  an  intention  not  to  perionn  a  contract,  if  not  ac> 
cepted  by  the  other  party  as  a  present  breach,  remained  oiify 
a  matter  of  intention  and  might  be  withdrawn  at  any  time 
before  the  performance  was  in  fact  due,  Zvch  ▼.  McCbura,  9B 
Pa.  541  (iwi),  but  an  expressed  intention  to  tre&t  the  rdinal 
as  a  breach  and  to  sue  at  once  was  sufficient  to  end  the  idwle 
contract  and  to  justify  such  suit  This  rule,  allowing  a  suit 
before  the  time  for  performance  had  arrived,  was  adopted  in 
England,  in  the  leading  case  of  Hochster  v.  De  La  Tour,  2  EL 
&  Bl.  678  (185..);  and  in  the  United  Sutes  Supreme  Court, 
in  Roehm  v.  Horst^  17%  U.  S.  (1899),  and  seems  ^)plicable, 
whether  or  not  the  defendant  has  retracted  his  refusal  be- 
tween the  time  when  the  injured  or  opposite  party  publislied 
his  determination  to  sue  upon  the  contract  ana  the  time  when 
performance  was  really  due.  But  in  Roehm  v.  Harsi  (snfn^ 
the  rulings  seem  to  imply  that  should  the  party  receiving  the 
refusal  not  elect  to  sue  at  once,  the  refusing  party  may  retract 
while  the  agreement  is  kept  open  for  his  benefit,  and  proceed 
with  his  performance  when  due,  the  contract  remaining  ahvayt 
in  force.  In  accord,  Dingley  v.  Oler,  1 17  U.  S.  490  (1885),  had 
already  decided  that  "the  refusal  of  one  party  to  deliver  goods 
under  a  contract,  if  not  treated  aft  final  by  the  party  maknq; 
the  demand^  cannot  afterwards  be  treated  as  a  refusal  authoris- 
ing the  commencement  of  a  suit.'*  Thus  far  the  rule  is  thai 
one  may  treat  a  refusal  as  a  complete  extinguishing  of  the 
contract  by  bringing  suit  upon  the  contract  at  once,  even 
though  the  time  for  performance  has  not  arrived;  bnt  if  the 
refusal  is  not  acted  upon  immediately^  the  right  to  sne  is  loat 
and  the  contract  remains  valid,  allowing  the  refusing  party  to 
take  advantage  of  intervening  benefits. 

This  rule  is  denied  in  other  states,  among  which  is  Massa- 
chusetts, where,  in  Daniels  v.  Newton^  114  Mas&  530  (1874), 
it  .was  held  that  an  action  for  anticipatory  breach  coald  not 
be  maintained,  even  though  there  >vas  proof  of  an  absolute 
refusal  on  the  defcndant*s  part  ever  to  perform,  for  the  op- 
posite party,  the  plaintiff,  must  be  able  to  show  the  defend- 
ant's indisposition  to  tender  performance  at  a  time  when  and 
under  conditions  such  that  he  is  entitled  l>y  the  agreement 
to  require  performance.  Tliis  rule  wsis  first  announced  in 
Massachusetts  in  Frasicr  v.  Cnshman,  12  Mass.  277  (1815); 
and  found  support  in  Pomcroy  v.  Gold.  2  Met.  (Mass.  1841) 
500;  Hapgood  V.  Shau%  105  Mass.  276  (1770);  Carpenier  v. 
Holcofftbe,  105  Mas?.  280  (1870),  and  has  found  support  in  Eng- 
land in  Lot  dock  v.  Franklin.  8  Q.  B.  371  (1846):  Ripley  v.  Afr- 
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Ctnre,  4  Exch.  345  (1849);  PkUlpatts  v.  Evans,  5  M.  &  W.  475 
(1855).  These  cases  held  that  the  announcement  of  a  deter- 
mination to  break  a  contract  before  the  time  for  fulfillment  bat 
arrived  is  nothing  more  than  an  oflfer  to  rescind;  and  if  not 
retracted  in  due  time,  it  is  evidence,  when  the  day  for  perform- 
ance comes,  of  a  continued  refusal  and  decisive  breach. 

However,  there  is  a  well-recognized  principle,  soundly  sup- 
ported, that  a  refusal  at  any  time  to  perform  puts  an  end  to 
the  contract,  and  the  injured  party  may  immediately  claim 
<lamages,  but  must  reduce  those  damages  by  making  the  best 
nse  he  can  of  his  liberty.  BoivdiU  v.  Parsons,  10  East  359 
(1808):  Planchi  v.  CMurn,  8  Bing.  14  (1831);  Short  v.  Sione, 
8  Q.  B.  358  (1846);  Drake  v.  Gorce,  22  Ala.  4^  (1853);  Irtgifc  r. 
Patterson,  8  Taunt.  540  (1868);  Fcsting  v.  Huni,  6  Manitoba, 
381  (1890);  Elder  v.  Chapman,  176  111.  142  (1898).  And  other 
courts  have  modified  the  rules  above  so  that  an  expressed  in- 
tention never  to  perform,  if  made  before  the  contract  time  for 
performance,  though  not  of  itself  a  breach,  and  withdrawable 
at  any  time  until  the  other  party  has  taken  some  conclusive 
action  upon  it,  becomes  irrevocable  by  the  injured  psrtr's 
bringing  suit  Szvain  v.  Scamans,  9  Wall  254  (1869);  La  So' 
cUti  v.  Milders,  49  L.  T.  N.  S.  55  (1883);  and  compare  Zueh  v. 
McClure,  98  Pa.  541  (1881). 

The  doctrine  of  allowing  suit  upon  an  anticipatory  breach, 
at  the  election  of  the  injured  party,  has  been  looked  upon 
with  approval,  and  often  with  unqualified  favor,  in  the  follow- 
ing cases  in  England:  Cort  v.  A.  and  U.  R.  R,  Co.,  17  Q.  B. 
127  (1851);  Danube  and  B.  S.  R.  R.  Co.  v.  Xenos,  11  C  &  N. 
S.  152  (1861);  Frost  v.  Knight,  L.  R.  5  Exch.  322  (1870);  and 
in  the  following  cases  in  the  United  States,  inter  aha:  Crabtree 
V.  Messersmith,  19  Iowa,  179  (1865);  Fox  v.  Kitton,  10  III  519 
(1858);  Dugan  V.  Anderson,  36  Md.  567  (1872);  Burtis  v. 
Thompson.  42  N.  Y.  246  (1870);  Howard  v.  Daly,  61  N.  Y. 
362  (187^;  IVidf  y.  Marsh,  54  Cal.  228  (1880);  Thompson  r. 
Kyle,  39  Fla.  582  (1897);  Kurts  v.  Flank,  76  Ind.  504  (1881); 


Piatt  v.  Brand,  26  Mich.  173  (1872);  KalkhofF  v.  Nelson,  60 
Minn.  284  (1892);  Mfg.  Co.  v.  McCord,  65  Mo.  App.  507 
(1896);  Sehmitt  v.  Schnell,  14  Ohio  C  C  153  (1897);  Mouni- 


Minn.  284  (1892);  Mfg.  Co.  v.  McCord,  65  Mo.  App.  507 
(1896);  Sehmitt  V.  Schnell,  14  Ohio  C  C  153  (1897);  Mouni- 
joy  V.  Metsgar,  9  Phila.  10  (1872);  Davis  v.  Grand  Rapids  Co., 


41  W.  Va.  717  (1896);  Chapman  v.  Belts  Co.,  35  S.  E.  loi, 
(W.  Va.  1902).  Other  courts  demand  that  the  refusal  shal 
have  been  distinct,  unequivocal  and  absolute,  or  that  it  shall 
have  gone  to  the  essence  of  the  contract  before  the  injured 
party  is  justified  in  suing  at  once.  Lee  v.  M.  Life  As^n,  97 
Va.  160  (1900);  Spiers  v.  Union  Drop  Forge  Co.,  180  Mass. 
92  (1902).  The  latter  case  verifies  the  inconsistency  of  the 
rules  upon  this  topic  in  Massachusetts.  Cf.  Daniels  v.  Newton 
(supra). 
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Without  dissent,  in  the  majority  of  the  states,  the  refnal 
must  be  treated  and  acted  upon  as  such  by  the  party  to  whoa 
the  promise  was  made;  for  if  he  afteru'ard  continue  to  urge 
or  demand  a  compliance  with  the  contract,  it  is  plain  that  he 
docs  not  understand  it  to  be  at  an  end  (v.  Benjamin  -an  Saks, 
2d  cd.,  sec.  568),  and  therefrom  it  may  be  readily  deduced  that 
if  he  acquiesce  in  receiving:  the  benefits  of  a  retraction  he  con- 
siders the  contract  still  intact  See  Smoofs  case,  15  WalL 
(U.  S.)  36  (1872).  And  still  further,  there  is  no  bck  of  author- 
ity to  support  the  view  that  retraction  may  follow  a  refusal  and 
bring  the  whole  contract  into  force  again,  even  though  the 
refusal  had  been  definitely  accepted  and  the  intention  to  sue 
made  known;  this  is  the  rule  in  Louisiana  in  the  case  whidi 
opened  our  discussion. 

That  the  plaintiff  has  an  immediate  right  of  action  before 
the  time  for  performance  arrives,  whether  such  day  has  been 
definitely  ascertained  or  not,  has  been  severely  criticised  and 
said  to  be  based  upon  a  fallacy — but  a  reasonable  one,  indeed — 
transmitted  through  many  years  of  judicial  reasoning  (14 
Harvard  Law  Review^  pp.  317,  421  ff.),  yet  it  is  estabUshed 
by  both  English  and  Canadian  courts,  and  finds  sanction  in  an 
oven\'helming  majority  of  our  oven  state  courts,  though  sev- 
eral of  the  states  heartily  condemn  it,  supra  and  Carsiens  v. 
McDonald,  38  Neb.  858  (1894);  King  w  Waterman,  55  NA 
324  (1898);  Parker  v.  Pettit,  43  N.  S  L.  512  (1881);  Stamford 
V.  McCill^  6  N.  D.  536  (1897);  and  in  many  states  the  qnestioo 
is  still  unsettled,  so  that  the  final  outcome  in  America  is  not 
yet  certain,  and  indeed  seems  at  times  to  be  almost  beyond 
conjecture  when  we  see  a  majority  of  the  lesser  states  stand- 
ing adverse  to  a  minority  of  those  of  more  impressive 
authority.  See  Freer  v.  Denton,  61  N.  Y.  492  (1876);  Day  v. 
Conn.  Co,,  45  Conn.  480,  485  (1878);  Dugan  v«  Anderson.  ^ 
Md.  567  (1872);  Maltby  v.  Eisenhaner,  17  Kan.  308  (1876); 
Sullivan  v.  McMillan,  26  Fla.  543  (1890),  and  cf.  Thomson  y: 
Kyle,  39  Fla.  582  (1897);  Pinckney  v.  DanHnnnn,  72  Md.  173* 
182  (1890). 

The  reasoning  to  support  the  majority  opinion  is  the  resah 
mostly  of  practical  convenience  and  free*going  policies.  If' 
the  plaintiff  hns  a  possible  action  on  account  of  the  defendant's 
refusal,  it  is  naturally  contended  that  he  might  just  as  well 
have  it  at  once;  but  the  answer  to  such  contention  is  that 
the  defendant  is  put  to  a  disadvantage  entirely  too  unfair  and 
far  outweighing  the  benefit  which  accompanies  the  plaintifTs 
right  of  immediate  action.  The  defendant  has  promised  to  do 
something  at  a  future  day:  before  that  day  comes  we  are  allow- 
ing the  plaintiff  to  sue  him  upon  a  promise  which  is  not  yet 
thoroughly  broken,  or  we  might  more  subtly  say,  upon  a  prom* 
isc  which  he  has  never  made.    If  the  contract  made  in  Jantiary 
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calls  (or  work  in  July,  and  the  promis^or  gives  notice  of  m 
refusal  in  Fcbniary,  it  is  obviously  unjust  to  him  to  allow  the 
plaintiff  to  bring  suit  on  account  of  such  refusal  at  once,  when 
in  reality  he  is  not  yet  entitled  to  the  work  in  Question  and 
can  be  said  to  have  suffered  no  damages*  for  the  essential 
breach  of  the  contract  will  not»  if  at  all,  be  consummated  until 
July.  But  on  the  other  hand  the  law  must  consider  a  man's 
word  as  good  as  his  work,  and  wlien  he  has  broken  his  prom- 
ise, he  has  broken  all  that  the  promisee  then  had  to  rely  upon^ 
all  that  represented  the  work  which  the  promisee  was  eventa- 
ally  to  require;  and  if  the  promise  cannot  be  preserved  entire, 
then  the  precariousness  of  the  promisee's  position  increases 
from  day  to  day.  Tliis  is  answered  by  commanding  that  the 
promisee  treat  the  refusal  as  a  breach  of  the  contract,  refuse 
to  accept  a  retraction  if  offered,  enter  into  contractual  relatioii 
with  more  reliable  parties  and  sue  upon  the  broken  promise 
when  the  day  set  for  performance  has  arrived. 

It  is  also  necessary  to  consider  the  case  in  which  the  defend- 
ant, having  refused  in  February,  retracts  the  refusal  and  pro- 
ceeds to  perform  in  July.  Why,  then,  should  the  plaintiff, 
having  supposedly  sustained  no  disadvantage,  but  rather  hav- 
ing received  the  full  benefit  of  the  contract  in  view  of  the 
defendant's  retraction,  be  allowed  to  set  aside  the  contract  on 
the  ground  of  anticipator}'  breach,  when  such  work  has  been 
tendered  as  he  bargained  for,  in  spiteof  the  ephemeral  refusal? 
In  such  event,  unless  the  plaintiff,  feeling  the  magnitude  ct  the 
refusal,  has  so  changed  his  position  that  he  cannot  let  the 
contract  go  on  without  a  substantial  prejudice  to  his  plans, 
certainly  the  defendant  should  be  permitted  to  retract  and 
repent  of  his  hasty  and  probably  unadvised  determination. 
The  doctrine  of  anticipatory  breach,  if  carried  to  its  logical 
conclusion,  would  wholly  deprive  the  promissor  of  any  oppor- 
tunity of  making  a  beneficial  retraction  or  of  taking  advan- 
tage of  helpful  intervening  circumstances,  even  though 
any  reasonable  number  of  reasonably  supported  refusals 
and  retractions  should  occur  preceding  the  time  for  per- 
formance or  while  allowing  due  indulgence  without  injury  to 
the  plaintiff,  if  the  work  finally  is  done  in  harmony  with  the 
stipulations  of  the  contract.  We  should  presume  no  change 
of  relations  sufficiently  material  to  allow  an  action  to  lie  for  k 
breach  of  the  contract  Whence  it  has  been  adjudged  that  if 
the  promisee,  after  receiving  the  repudiation,  demands  or 
manifests  a  willingness  to  receive  performance,  his  rights  are 
lost;  and  having  had  the  benefit  of  a  retraction,  thereafter  he 
may  not  set  up  his  right  to  end  the  contract,  and  he  has 
justified  the  promissor  in  making  the  best  use  possible  of  all 
supervening  circumstances.  Leabe  an  Contracts  (3d  ed), 
752.  and  notes;   Frost  v.  Knight,  L.  R.  7  Ex.  in;  Leigh  t. 
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Panersam  {supra);  PkittpaUs  t.  Evms  (sufra).  Moraofo;  i 
one  of  the  parties  to  m  contiact  has  derived  an  advantage  boa 
a  partial  performance,  he  may  not  hold  such  and  considfr  tibt 
contract  as  rescinded  because  of  the  non-performance  of  tibt 
residue.  Boon  y.  Eyre,  i  H.  BL  273  (1776);  HmU  v.  SA,  $ 
East.  449  (1804);  coHira,  see  Giles  v.  Edwards,  7  Term  R.  181; 
though  the  criterion  of  these  cases  seems  to  be  whcCher  a 
reversion  to  primary  rebtions  is  possible. 

It'  has  been  bid  down  in  some  of  the  earlier  decincms  dat 
after  the  least  default  in  an  executory  contract  an  oflter  to 
execute  came  too  late,  thus  practically  sustaining  the  doctrine 
of  anticipatory  breach.  Pratt  v.  Craft,  20  La  An.  291  (186Q; 
in  this  case  the  defendant  made  no  attempt  to  comply  wiA 
his  part  of  the  contract  unto  more  than  two  years  after  it  had 
been  entered  into,  and  after  the  plaintiff  had  suffered  an  essen- 
tial change  of  position;  and  in  the  light  of  such  facts  it  was 
very  easy  for  the  court  to  make  so  broad  a  rule  as  the  above. 
By  the  same  opinion,  however,  semNe  that  a  retraction  oonung 
before  any  detrimental  change  of  position  had  occurred 
between  the  parties  would  have  been  a  ^[ood  cause  for  consid- 
ering the  contract  as  still  binding,  in  spite  of  the  fact  that  the 
earlier  Louisiana  case  of  Moreau  v.  Chauvin,  8  Rohi  Lol  161 
(1844),  had  announced  also  that  the  barest  default  was  eqnva- 
lient  to  a  breach  great  enough  to  permit  the  plaintiff  at  once 
to  set  the  contract  aside. 

The  Civil  Code  of  Louisiana,  Article  2047,  expresdy  amhor- 
izes  the  courts  to  allow  the  .contract,  if  possible,  to  be  per- 
formed  after  a  retracted  refusal;  and  in  sunKnt  is  cited  Tmrmer 
V.  Collins,  2  Martin  (U.  S.)  605  (1822),  where  the  plaintiff,  aol 
having  pro\'ed  that  he  had  sustained  damages  on  account  of 
the  temporary  refusal,  could  recover  no  damnges  nor  could  he 
rescind  the  contract  References  are  there  given  to  nnmeroos 
French  treatises  sustaining  the  ruling  in  that  case: 

The  apparent  severity  of  most  of  the  Gvil  Code  »  evcrf- 
where  tempered  by  the  rights  of  reason  and  jpsdce;  and  it  is 
only  reasonable  that  a  person  should  not  oe  ccrnipeOed  to 
suffer  undeserved  injury  and  damage  by  being  denied  the 
privilege  of  retracting  a  harmless  and  possibly  a  not  mpto- 
voked  threat  of  refusal/and  without  torturing  the  meaning  of 
the  contract,  fulfill  its  stipubtions.  If»  however,  the  theoreti- 
cally injured  party  at  once  treats  the  refusal  as  a  breach,  makes 
a  change  of  pbns  such  as  he  is  justified  in  doing  and 
into  safer  contracts  with  more  reliable  parties,  then  the  < , 
rion  becomes  more  difficult  and  confusing.  In  condusioii, ' 
deem  it  the  most  satisfactory  rule  that  a  party  to  an  executory 
contract  should  consider  the  promise  as  the  extent  of  ttie 
obligation,  for  while  the  contract  remains  executorv  the  pr 
ise  is  the  focus  of  his  pbns;  and  if  the  word  is  brotoi 


unsafe,  there  can  be  nothing  stable  m  the  matter  of  contingenl 
arrangements.  If  the  injured  party  solicits  performance,  horn* 
ever,  he  has  waived  his  rights  and  the  contract  should  remain 
in  full  effect;  if  he  treats  the  refusal  as  a  breach,  he  should  be 
allowed  to  sue  at  his  election,  mitigating  the  damages  in  evciy 
reasonable  way.  £.  H.  B. 


PiCKETiXG  A  Store.  Ikjunctiok. — F^tcr  v.  RetaU  CkrU 
Association,  78  N.  Y.  Supp.  86a— In  this  case,  after  the  cm* 
ployees  had  been  refused  shorter  hours,  there  was  a  strike  and 
the  defendants,  members  of  an  allied  labor  union,  stationed 
themselves  near  the  phintiff's  store  persuading  passers-by  not 
to  deal  there.  They  also  distributed  a  placard  containing  the 
following  words:  ''Kirk  Block  [referring  to  the  plaintiff]  has 

been  declared  unfair  by  the Union  and  this  action  has 

been  indorsed  by  the  Trade  Assembly.  Union  men  keiy 
away.** 

An  injunction  was  granted  against  entering  the  store  or 
standing  upon  the  sidewalk  in  front  of  the  store  except  for 
bona  fide  purposes  of  trade;  also  against  collecting  crowds  in 
the  vicinity  and  obstructing  the  passage  of  the  people;  also 
against  any  force  or  intimidation.  In  this  last  tnjunctioii 
the  words  force  and  intimidation  are  intended  to  be  very  com- 
prehensive. No  actual  violence  is  needed  to  constitute  mtimi* 
dation,  but  all  the  circumstances  are  to  be  considered  in  detei^ 
mining  whether  force  and  intimidation  are  being  used,  such 
circumstances  as  the  number  of  men,  the  nature  of  the  drcn- 
lars  and  other  devices  and  the  general  methods  of  the  strikers. 
Unless  force  and  intimidation  could  be  shown,  the  court  re- 
fused to  enjoin  the  picketing.  When  the  defendants  com- 
bined with  others  peaceably  and  by  persuasion  onljr  to  in- 
duce persons  passing  on  the  street  to  refrain  from  trading  with 
the  plaintiff,  they  were  not  doing  any  unlawful  act  Whether 
picketing  is  unlawful  must  depend  upon  the  circumstances  of 
each  case.  Intentional  injury  to  another  is  not  always  l^^ly 
wrongful  Any  one  man  may  induce  another  to  refrain  from 
dealing  at  a  certain  store,  though  his  motive  be  malicious,  proH 
▼ided  no  slander  be  uttered.  Agsun,  the  mere  fact  of  combma- 
tion  does  not  convert  a  legal  act  into  an  illegal 

This  is  the  position  and  these,  in  brief,  the  arguments  of  the 
New  York  court  on  this  vexed  question.  Before  delivering 
the  decree.  Justice  .\ndrews  says  that  a  consultation  of  author- 
ities from  other  jurisdictions  would  be  useless,  since  cases  for 
any  proposition  could  be  fotmd  in  abundance.  This  is  too 
true.  Many  of  the  cotirts.  even  in  New  York,  have  feh  that 
in  cases  like  the  present  there  is  an  injury  which  requires 
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legal  remedyt  bnt  they  all  find  some  difficulty  in  determining 
on  just  what  grounds  to  hold  these  acts  iOcgaL 

An  injunction,  of  course,  is  granted  only  where  property  is 
injured  and  where  rights  in  property  are  interfered  with. 
Equity  acts  rather  in  spite  of  the  criminality  than  be- 
cause of  it  in  any  given  instance.  The  protection  of  prop- 
erty is  its  particular  duty.  Consequently  in  all  these  cases 
there  is  a  conflict  between  the  porsonal  rights  of  one  and 
the  property  rights  of  another.  Employers  have  a.  right 
to  cany  on  their  business  free  from  interference  and 
should  not  be  compelled  to  give  np  any  property  to  save 
themselves  from  the  business  loss  threatened  by  the  interfere 
ence  of  irresponsible  workmen.  On  the  other  hand*  there  are 
many  rights  in  which  the  employee  should  be  protected.  He 
should,  be  allowed  to  claim  the  highest  wage  possible  and 
should  be  free  to  use  all  his  personal  ri^^ts  to  obtain  what  he 
can  for  his  labor.  In  some  reelects  the  rights  and  interests 
of  the  employer  and  employee  are  bound  to  conflict  The  law 
must  select  which  right  is  to  prevail  and  to  what  extent 

The  question  to  be  answered  in  a  review  of  this  case  is,  can 
persuasion  be  considered  illegal  under  any  circumstances?  The 
simple  act  of  persuasion  has  never  been  considered  either 
criminal  or  tortious  unless  it  has  been  used  in  the  furtheranoe 
of  some  unlawful  purpose.  But  since  the  case  of  Lumley  ▼. 
Gye.  2  Ellis  and  Blackburn,  216,  it  has  been  very  generally 
held  that  it  is  tortious  to  persuade  an  employee  under  con- 
tract to  leave  the  service  of  his  employer  from  a  mere  motive 
to  injure  the  employer.  There  is  a  tendency  to  apply  the  same 
rule  where  the  employee  is  not  working  under  contract  It  was 
suggested  by  Lord  Coleridge  that  this  was  not  a  tort  at  conn 
mon  law,  but  was  an  actionable  wrong  merely  by  virtue  of  Ac 
English  Statute  of  Laborers.  The  element  of  intent  in  this 
tort  was  thought  to  be  of  statutory  origin.  Harm,  and  not 
motive,  is  the  essential  element  of  a  tort  amd  it  is  generally  said 
that  intent  is  entirely  foreign  to  the  realm  of  torts. 

But  even  if  Lumley  v.  Gyc  is  good  at  common  law,  it  does 
not  attempt  to  deride  whether  it  is  a  tort  to  persuade  cus- 
tomers not  to  deal  with  a  certain  tradesman  for  m'llicious  rea- 
sons. The  boycott  is  a  powerful  instrument  to  do  harm  and  it 
has  often  been  termed  illegal  and  has  been  enjoined.  So  often 
it  has  been  connected  with  actual  force  and  intimidation  that  it 
is  not  jcasy  to  say  just  how  a  court  would  stand  where  the 
boycott  was  made  effectual  by  persuasion  alone.  Can  \\m 
l^ersuasion  be  tortious  upon  any  theory? 

A  tort,  positively  defined,  is  a  wrongful  act  causing  harm  to 
another.  In  the  case  of  persuasion,  another  element  must  be 
added,  and  the  definition  must  read,  a  wrongful  act  inten- 
tionally done  to  cause  harm  to  another  and  actually  causing 
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harm.  A  tortious  act  in  every  case  must  first  of  all  be  m  wrong- 
ful act  If  harm  is  caused  by  the  exercise  of  what  is  called  m 
legal  right,  there  is  no  remedy,  and  that  is  so  even  where  the 
intent  is  evil  (Heyzvood  v.  Tillsotu  75  Me.  225).  This  then  is 
the  first  and  main  difficulty.  Is  the  act  of  persuasion  wrongfiil? 

There  are  three  considerations  that  enter  into  the  deter- 
mination of  whether  an  act  is  legally  wrongful.  They  are 
harm,  an  essential  element  in  all  illegal  acts;  intent,  not  essen- 
tial, but  a  makeweight;  and  third,  a  consideration  of  the  rela- 
tive importance  of  the  right  injured  to  the  right  exercised  by 
the  person  doing  the  injur>\  The  second  consideration,  intent, 
is  necessary  in  wrongful  acts  punished  as  criminal,  perhaps  be- 
cause the  penalty  is  a  deprivation  of  freedom.  In  tort  it  is 
usually  absent,  and  it  would  seem  that  to  determine  whether 
an  act  is  wrongful  so  as  to  be  a  tort  only  the  first  and  third 
considerations  should  be  used.  But  where  the  rights  of  the 
opposing  parties  are  of  nearly  equal  importance,  if  great  harm 
must  be  occasioned  by  the  exercise  of  the  defendant's  right, 
the  courts  will  be  inclined  to  call  his  act  illegal.  If,  however, 
the  defendant's  right  is  of  supreme  importance,  publicly 
considered,  and  the  law  thinks  it  should  be  protected  at 
any  expense,  it  will  not  hold  his  exercise  of  that  right 
unlawful,  though  it  work  harm  to  another.  But  if  the 
plaintiiTs  right  is  also  of  great  public  importance  and  it  is  to 
the  interest  of  society  that  it  too  should  be  protected  at  aO 
costs,  at  once  a  difficulty  is  encountered.  Now,  in  just  such  a 
case  the  element  of  intent  might  be  introduced  as  a  make- 
weight to  solve  the  difficulty.  In  this  way  intent  might  enter 
into  the  tort,  to  determine  the  wrongfulness  of  the  act  which 
causes  the  harm.  If  this  is  a  true  explanation,  we  can  see  why 
the  words  "with  malicious  intent"  or  the  like  are  added.  They 
merely  call  attention  to  the  fact  that  in  the  particular  class  of 
actions  where  they  are  needed,  the  conflicting  rights  are  both 
so  important  that  to  make  their  exercise  wrongful,  an  intent  to 
do  harm  must  be  present;  that  intent  in  this  tort  is  essential 
to  make  the  act  wrongful  which  does  the  harm;  and  that  harm 
is  no  sufficient  test 

Even  if  this  question  were  settled,  still  the  tortiousness  of 
persuasion  under  such  circumstances  as  exist  in  strike  cases 
would  be  doubtful.  There  remains  the  question  of  motive, 
whether  it  is  malicious.  In  almost  all  these  cases  there  is  a 
double  motive.  The  ultimate  motive  of  the  workingman  is  to 
better  his  condition  in  the  matter  of  wages,  shorter  hours  and 
the  like.  To  accomplish  this  aim,  a  secondary  purpose  arises 
to  crush  his  employer  if  he  does  not  yield.  In  some  jurisdic- 
tions the  ultimate  aim  of  the  workingman  is  considered  so 
favorably  that  the  secondary  motive  is  disregarded  as  a  mere 
incidental.    But  where  it  has  not  been  considered  good  public 
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policy  to  cnconrage  the  working  clau  specially,  the  secondary 
motive  rises  into  prominence  and  naturally  lessens  defendant's 
right  to  use  his  freedom  of  speech  to  the  barm  of  another^s 
right  of  property.  Thus  again  public  policy  may  cause  a  dif- 
ference in  the  law. 

Thus  far  the  discussion  has  .been  confined  to  the  act  of  per- 
suasion  itseli  No  consideration  has  been  given  to  the  fi^  of 
combination  which  enters  into  all  these  cases.  In  some  courts 
the  simple  act  of  persuasion,  though  malicious,  is  not  of  sufli- 
cient  consequence  for  the  law  to  notice.  It  would  mmecet- 
sarily  limit  the  rights  of  the  individual  persuading  to  consider 
such  act  unlawful.  But  the  power  of  a  combination,  closely 
organized,  to  do  harm  is  so  enormous  that  the  welfare  of  the 
community  demands  that  it  shall  not  be  used  maliciously  for 
the  ruin  of  others.  Mr.  Justice  Gibson  accuratdy  expressed 
the  thought  as  follows:  ''Where  the  act  is  lawful  for  an  in- 
dividual, it  can  be  the  subject  of  a  conspiracy  when  done  in 
concert,  where  there  is  a  direct  intention  that  injury  shall  le- 
sult  from  it  or  where  the  ob:ect  is  to  benefit  the  conspirators  to 
the  prejudice  of  the  public  or  the  oppression  of  individuals  and 
where  such  prejudice  or  oppression  is  the  natural  and.  neces- 
sary consequence*'  (Cam,  v.  Carlide^  Brightley*s  Pa.  Rep.). 
Justice  Agnew  in  a  later  case,  after  quoting  the  words  abcnre, 
continued:  'There  is  a  potency  in  numbers  when  combined 
which  the  law  cannot  overlook  when  injury  is  the  conse- 
quence. ...  If  the  motives  of  confederates  be  to  oppress, 
the  means  they  use  unlawful  or  the  consequences  to  others  in- 
jurious, their  confederation  will  be  a  conspiragr^  {Mcwrii 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  187).  These  prin- 
ciples have  been  widely  accepted  and  applied.  The  New  zorit 
case  refuses  to  accept  them  in  words  while  really  accepting 
them  in  application.  There  are  no  combinations  illegal  whose 
intent  is  not  to  do  harm.  There  are  few,  if  any,  cases  of  boy- 
cott which  are  unaccompanied  with  pressure,  and  therefore 
intimidation  in  its  widest  meaning  expressed  by  the  New  Yorit 
court  The  true  difference  between  the  New  York  law  and 
Justice  Gibson's  dictum  is  a  difference  of  attitude  toward  com- 
binations, whether  of  hostility  or  of  protection.  The  New 
York  court  feels  that  it  should  not  abndge  tfie  woiidngman's 
right  by  giving  the  name  of  picketing  a  taint  of  illegality  with- 
out an  examination  of  the  circumstances  in  each  case. 

The  whole  question  is  one  of  public  policy  and  arises  out  of 
new  economic  conditions  and  business  metfiods.  In  old  Eng- 
land, the  birthplace  of  the  common  law,  the  only  laborers  were 
farm  laborers  and  they  were  much  scattered.  When  they  dkl 
upon  one  memorable  occasion  combine  to  demand  higher 
wages,  statutes  were  passed  makfaig  their  acts  illegal.  That  was 
possible  at  a  time  when  laborers  had  no  voice  in  legislatkNi, 
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tmt  it  would  be  highly  impracticable  now.  As  a  Gomeqiieiioc^ 
the  burden  of  making  the  bw  to  satisfy  modern  conditions  hat 
been  left  to  the  courts  in  the  exercise  of  their  duty  of  mtcr- 
preting  and  applying  the  common  law  to  new  cases.  A  simple 
act  of  persuasion  must  have  seemed  entirely  harmless  sevaral 
centuries  aga  Not  until  the  age  of  large  manufacturing  and 
mercantile  establishments,  employing  armies  of  workmen,  has 
the  mighty  power  of  persuasion  and  social  pressure  been  re» 
alized.  Its  baneful  effects  were  not  known  and  so  the  law  was 
not  ready  to  cure  the  evil  and  to-day  is  not  ready  for  a  final 
decision  in  this  matter.  The  problem  is  more  than  legfi;  H  b 
also  social  and  economic.  Time  alone  will  tell  what  law  is  the 
bestkw. 

A.LD. 
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A  Treatise  os  the  Law  of  Banks  and  Banking.  By  Jous 
T.  Morse,  Jr.  Fourth  edition,  revised*  rearranged  and 
greatly  enlarged  by  Frank  Parsons.  2  vols.  I^.  cv+i49a 
Boston:    Little,  Brown  &  Ca    1903. 

Not  since  2888,  when  the  third  edition  of  thti  standard  legal 
text-book  was  edited  by  the  present  editor,  has  there  been  any 
revision  or  rearrangement  of  it.  The  increase  in  the  number 
and  substance  of  the  National  Banking  Laws,since  the  appear* 
ance  of  the  former  edition,  would  seem  alone  to  justify  the 
publication  of  this,  the  fourth  edition.  To  the  list  61  approxi- 
mately thirty-four  hundred  cases,  whieh  appeared  in  the  bcK>k 
fifteen  years  ago,  there  have  been  added  nearly  e^teen  Inni- 
dred  new  cases.  This  addition  of  citations,  together  with  scMoe 
revisions  of  the  subject-matter  necessitating  an  enlargement 
thereof,  has  increased  the  number  of  pages  in  the  two  volnmes 
by  one  hundred  and  sixteen.  In  referring  to  cases,  paralld 
references  to  the  National  Reporter  System  have  been  inserted, 
thus  enabling  those  who  have  that  system  available  to  remain 
in  their  own  library.  So  in  dealing  with  the  Public  Statutes  of 
Massachusetts,  the  references  are  to  the  Revised  Laws.  In 
the  consideration  of  the  subject  of  the  '^Conflict  of  Laws,** 
early  in  the  first  volume,  the  editor  has  cited  the  recent  text 
of  Minor  on  ''Conflict  of  Laws"  (1901).  This  is  but  another 
example  of  the  several  means  whereby  the  editor  and  Im 
assistants  have  thoroughly  modernized  the  edition  of  1888L 

With  the  exception  of  these  changes,  and  to  the  extent 
above  pointed  out,  the  text  remains  intact.  The  arrangement 
is  the  same  by  parts,  cliapters  and  sections  as  formerly.  Pre- 
cisely the  same  mechanical  features  of  the  book,  such  as  the 
black  headlines,  the  analyses  at  the  beginning  of  the  chapters, 
and  the  sub-analyses  at  the  sides  of  the  pages,  exist  as  before. 
In  other  words,  the  integrity  of  this  legal  tesct,  so  widely  and 
.so  authoritatively  fited,  has  been  maintained,  while  tfie 
changes  brought  about  by  nearly  fifteen  years  of  statutes  and 
decisions  have  been  noted  in  the  form  of  the  citations  and 
additions  of  the  present  edition.  That  the  legal  profession 
profited  by  the  appearance  of  this  text  in  its  inception,  is 
without  doubt ;  that  it  will  find  of  added  value  the  present  and 
fourth  edition,  is  ecjually  clear  of  doubt.  B.  //.  L. 


The  Law  and  Practice  in  Actions  for  Torts  in  tb^ 
State  of  New  York.    By  J.  Newton  Firro.  LL.  D.,  Deui 
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of  the  Albany  Law  School  and  Lecturer  on  the  Lawof  Torta. 

Author  of  Special  Actions  and  Special  Proceedings.    Pp. 

xviit+835.    Albany,  N.  Y.:  Matthew  Bender.    1903. 

This  is  not  a  treatise  giving  the  conclusions  of  the  author 
in  the  text»  with  his  authorities  **hidden  in  small  t]rpe  ia  the 
footnotes";  nor  is  it  merely  a  digest  containing  the  mere  cita- 
tion of  the  authorities.  Tlie  work  is  a  combination  of  the 
theory  of  the  Law  of  Wrongs  and  the  practice  in  Actions  for 
Injuries  to  the. Person. 

The  basis  of  the  work,  according  to  the  author^s  statement* 
is  the  authorities  collated  by  him  in  his  own  practice,  foDowii^, 
however*  in  the  main  the  classification  adopted  by  the  leading 
text-writers  upon  the  subject. 

The  authorities  are  classified  and  arranged  so  as  to  he 
readily  accessible,  the  system  which  is  followed  througho«rt»  of 
placing  the  citations  inimcdiately  after  the  propositions  wfaidi 
they  sustain*  being  most  convenient. 

While  the  author  does  not  express  his  views  on  the  we^t 
of  authority*  the  decisions  are  so  noted  and  arranged  as  to 
g^ve  prominence  to  those  which  are  leading  and  controDing. 
v/hile  the  fact  that  cases  have  been  cited,  followed  or  overruled, 
is  indicated  where  an  important  principle  is  involved. 

The  work  is  primarily  useful  as  a  statement  of  tfie  law  of 
New  York*  but  has  some  value  in  other  jurisdictions  owing  to 
the  citations  made  from  text-writers  on  the  different  to^cs, 
credit  being  always  given  to  the  authors. 

The  combination  of  Law  and  Practice  in  Part  II*  of  the 
work  relating  to  Torts,  gives  it  an  eminently  practical  char- 
acter. 

As  we  have  said,  the  work  is  primarily  one  for  use  in  New 
York  State  and  we  cannot  truthfully  say  that  the  book  would 
be  of  any  great  value  in  any  other  jurisdiction,  for  though  the 
publisher  claims  that  decisions  in  point  in  other  states  are 

S*ven,  we  have  been  able  to  find  but  few  cases  not  decided  in 
ew  York  courts. 

The  author's  treatment  is  logical  and  we  think  of  no  small 
value  as  a  treatise  on  the  New  York  Law  of  Torts. 

I.G.G.F. 


Cases  on  Criminal  Law.  By  Jerome  C  Knowlton*  A.  B.. 
LL.  B.*  Marshall  Professor  of  Law  in  the  University  of 
Michigan.  Assisted  by  John  W.  Dwyer,  LL.  M.,  Instructor 
in  the  Law  Department  of  the  University  of  Michigan.  Ppu 
xi-f-397.  Chicago:  Calbghan  &  Co.  1902. 
Professor  Knowlton  has  in  this  volume  of  400page8  col- 
lected some  of  the  leading  cases  on  criminal  law.  Tne  bode  b 
prepared  primarily,  as  the  author  states,  with  the  idea  of 
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assisting  the  student  in  his  stndy  of  the  substantive  law  of 
crimes.  The  book  has  at  least  the  merit  of  a  wide  selection  of 
cases:  of  the  eighty-eight  cases  reported,  only  eight  are  Midu- 
gan  cases.  The  student  is  thus  guarded  against  readim^  a 
numbo*  of  needless  cases  outside  of  his  own  jurisdiction.  .But 
the  few  cases  cited  make  it  impossible  to  obtain  a  working 
knowledge  of  the  principles  of  the  subject,  and  for  that  reason 
the  book  will  prove  of  little  value  to  the  student.      /.  A.  R. 


Manual  of  French  Law  and  CoMMiERCiAL  Inpoxmatiox. 

By  H.  Cleveland  Coxb,  B.  A.    P|)i  292.    P^ris»  London, 

New  York:  BrenUno*s.    1902. 

This  little  book  should  receive  a  most  cordial  reception.  It 
is  full  of  valuable  information.  The  eminent  specialists  who 
have  written  various  parts,  the  reliable  sources  from  whidi  it 
has  been  compiled,  make  it  authoritative. 

To  one  traveling  in  France  it  should  prove  invaluable,  es- 
pecial attention  having  been  given  to  those  subjects  of  the  law 
which  the  American  Consul-General  has  found  to  be  "points 
which  interest  Americans."  The  full  treatment  of  such  sub- 
jects as  Bills  of  Exchange,  Promissory  Notes,  Foreign  Com- 
mmies.  Creditors,  Patents,  Passports,  Shipments  Destined  to 
Points  in  France,  etc.,  makes  the  book  a  valuable  one  for 
neariy  every  practitioner.  The  book  is  alphabetically  arranged. 


CaiaiiNAL  AND  Penal  Procedure  in  Pennsylvania.    By 

Sylvester  B.  Sadler,  A.  M.,  LL.  B.   I^.  ^96.   Rochester. 

N.  Y.:  The  Lawyers*  Co-operative  Publishmg  Co.    1903. 

Professor  Sadler  in  the  above  work  has  presented  a  treatise 
filling  a  long-felt  need  in  Pennsylvania  legal  literature. 

Every  step  in  criminal  prosecution  is  exhaustively  treated, 
as  well  as  those  subjects  germane,  such  as  Offers  of  Reward  far 
Arrest  and  Conviction  of  Criminals,  Habcu  Corpus  Proceed- 
ings, Costs,  Summary  Convictions,  Actions  for  Penalties,  etc 
The  several  chapter  headings  will  give  a  more  definite  idea  of 
the  comprehensiveness  of  the  work.  They  are:  Redress  far 
.Criminal  Acts,  Jurisdiction,  Jurisdiction  as  Determined  by 
Locality  of  Crime,  Arrest,  Fjigitive  from  Justice,  Hearings 
Before  Justices.  Bail.  Habeas  Corpus,  Mode  of  Accusation, 
Grand  Jur>%  The  Indictment,  Indictments  for  Particular  Of- 
fences, Objections  to  Indictments,  Arraignment  and  Issue, 
Limitation  and  Settlement  of  Prosecutions,  Trial,  Juries, 
Conduct  of  Trial,  Charge  of  Court,  Verdict,  Arrest  of  Judg- 
ment and  New  Trial.  Sentence,  Appeals,  Costs,  Pardon.  De> 
sertion  and  Surety  of  the  Peace,  Penal  Actions,  Offences 
Under  Statutes  and  Forms. 
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The  book  it  admirably  equipped  as  a  reference  bocriL  The 
text  is  subdivided  by  heavy  block  type  headings,  the  footnotes 
are  clear  and  voluminous,  the  index  is  very  complete.  The 
case  and  statute  law,  thoroughly  digested,  is  thus  pbced  read- 
ily to  one's  hand.  The  one  hundred  and  eighty  tormSp  com- 
prising the  last  chapter,  constitute  no  small  part  of  the  value 
of  the  work. 

No  Pennsylvania  lawj'er  who  has  any  criminal  practice  can 
afford  to  be  without  this  work.  /.  G.  IL 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PUB- 

UCATION& 

Albany  Law  Joum AU-^Septcmbcr. 

VaHdUy  m  New  York  of  Divorees  Granted  h  Courts  m  OAer  SlslM. 
Frank  Dake.  The  recent  decisions  upon  divorce  casein  whick  have 
issued  from  the  Supreme  Coort,  do  not  seem  to  have  whoOy  dearcd 
mway  the  nnceruin^  in  regard  to  the  validity  in  one  state  of  divorcts 
granted  in  another.  Mr.  Dake  has  here  clearly  presented  what  he 
blieves  to  be  the  outcome  of  the  recent  decisions.  He  daims  that  it  is 
now  clear  that  a  divorce,  if  valid  in  the  state  in  which  it  is  granted,  is 
valid  in  every  other,  bot  that  the  courts  of  a  state  have  no  jurisdictioa 
to  divorce  parties  where  neither  of  them  is  a  resident  of  that  state. 
This,  however,  does  not  seem  new;  the. really  new  matter  b  the  deci- 
sion that  such  residence  as  has  hitherto  been  considered  suflkient  b 
not  now,  under  the  recent  decisions,  heM  to  be  any  residence  at  alL 

Tendeneies.  Duane  Mowry.  A  pleasant  little  essay  upon  our  tcs- 
deney*  as  a  democracy,  to  indifference,  and  upon  the  tendency,  as  a 
consequence,  to  think  that  democracies  are  not  the  best  possible  form 
of  government  It  is  said  that  many  think  that  such  a  form  of  govera- 
ment  as  that  of  Great  Britain  is  more  satisfactory.  But  this  cannot  be 
considered  an  arraignment  of  democracy  while  those  who  so  mack 
admire  that  empire  insist  that  it  is  the  greatest  of  democracies.  While 
the  author  sees  and  deplores  the  concentration  of  wealth,- the  crime  of 
war  which  has  helped  m  that  concentration,  and  the  placing  of  power 
in  the  hands  of  the  comparatively  few,  he  yet  has  hope  in  the  nitarc^ 
and  a  belief  in  his  own  country  as  a  true  democracv. 

Umitatum  of  a  Fee  upon  a  Fee.  J.  G.  S.  A  short  but  completely 
annotated  article  upon  the  law  as  it  now  stands  in  the  State  of  New 
York,  showing  the  changes  made  by  the  statute  law  in  the  old  ndes  of 
the  common  law. 

Law  emd  Reasonahleness.  Hon.  Le  Baron  B.  Coh.  (Pkper  read  before 
the  annual  meeting  of  the  American  Bar  Association,  August  a6^  WS>) 
An  excellent  paper,  as  reasonable  as  the  law  which  it  eulogites.  Ifil 
does  not  make  any  new  contribution  to  the  evidence  upon  whidi  we 
rest  our  faith  in  the  reasonableness  of  the  law,  yet  it  puts  that  evideoet 
before  us  in  a  very  clear  and  pleasant  way. 

Character  and  Influence  of  Algernon  Sydney.  John  Freeman  Baker. 
Mr.  Baker  fears  that  the  character  and  influence  of  Sydnev  are  not  as 
well  known  as  they  should  be  and  gives  us  here  a  short  sketch  of  the 
life  of  his  hero.  The  details  of  the  life  of  S>daey  are  given  a  little  too 
circumstantially,  and  while  an  attempt  is  made  to  show  the  heroism 
of  his  nature  and  the  principles  which  were  the  very  breath  of  his  life» 
the  reader  is  left  cold.  There  is  little  doubt  that  there  is  a  very  preseot 
need  of  an  enkindling  presentation  of  the  lives  of  such  men. 
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BANKiifG  Law  Journal.— Scpmnbcr. 

The  Crockn-Wookcortk  Raised  Check  Deciswm.  This  is  a  very  inlcr- 
csttiiff  decision  to  banking  dicks.  It  is  the  case  of  a  raised  check  oa 
the  Crocker-Woolworth  bank  (raised  from  $12.00  to  $22,OQO),  indoirscd 
generally  and  deposited  in  a  Nevada  bank.  The  bank  took  it  lor  col- 
lection, sent  it  to  the  San  Francisco  clearing  house,  received  paymttt 
in  the  regular  way,  and  the  day  following  the  Nevada  bank  honored  its 
depositor's  check  for  $ao,ooa  The  depositor  then  fled.  Eic;litccB 
days  later  the  Crocker-Woolworth  bank  discovered  the  forgery  and 
demanded  repayment  The  Nevada  bank  was  held  responsible  by  the 
lower  court,  but  the  Supreme  Court  of  California  held  Uiat  the  Nevada 
bank  was  not  responsible  for  the  return  of  the  money  to  the  Crocker- 
Woolworth  bank  and  that  the  loss  must  fait  upon  the  latter.  The 
writer  of  the  article  takes  issue  with  the  decision  of  the  court,  and 
promises  a  more  orolonged  discussion  later. 

Clearing  House  Indarsemeni  Stamps,  This  is  a  technical  artick  which 
takes  up  with  great  particularity  the  liability  of  the  general  ii»dorscr: 
collection  through  clearing  house;  similar  indorsement  stamp  lia- 
bility in  other  clearing  houses;  clearing  house  indorsement  si 
providing  liability  of  general  iadorser;  indorsement  stamps  with 
btlity  undefined:  no  provision  in  other  clearing  houses,  and  a  ffanl 
snmmaiy. 

Cbntral  Law  Joukmal.— September  4. 

RevoeaHoH  af  the  Tnui  by  the  SeiUar.  Morton  John  Stevenson. 
Starting  out  with  the  proposition  that  a  "voluntary  trust  once  faiffy 
created  can  only  be  revoked  by  the  settlor  when  a  clause  in  the  f 
ment  reserves  this  power,  or  where  there  is  evidence  that  the  ia 
ment  was  executed  m  ignorance  of  the  effect  or  under  mistake,  d 
or  fraud,**-an  examination  is  made  into  the  precedents  upon  whidi  dK 
proposition  is  founded.  The  circumstances  under  which  the  trust  < 
be  revoked  are  then  considered,  showing  that  when  the  settlor  1 
the  deed  to  be  revocable,  eqni^  will  so  treat  it 

Cbntkal  Law  Jouimai.— September  11. 

The  TaxaHam  af  CarparaU  Franchises.  Glenda  Burke  Sbymakcr. 
Here  we  begin  at  the  beginning,  with  the  definition  of  a  franchise  as 
given  by  Mr.  Bbckstone  and  also  given  by  the  United  States  Coorta 
The  article  goes  on  to  define  a  corporate  franchise  and  its  attribntcSh 
the  propriety  of  the  taxation  of  corporaticms  and  the  development  of 
the  law  regarding  such  taxation. 

CKntkal  Law  Jouknal.— September  tS. 

Esient  af  the  Public  Easement  m  CMnlry  Hifhways.  Henry  M.  Dow> 
ling.  The  present  state  of  the  law  on  the  subject,  which  fimtts  the  use 
of  country  thoroughfares  to  the  purposes  of  the  orisinal  dedication, 
that  dedication  being  solely  to  the  use  of  the  road  Tor  ''pasnge  I9 
actual  motion,**  is.  not  considered  satisfactory  by  the  writer  of  this 
article.  The  argument  is  that  necessity  compels  the  use  of  the  road  for 
many  purposes,  as  it  has  compelled  the  U5e  of  the  city  street  and  tfiat 
the  same  rule  should  govern  both. 

CsirrRAt  Law  Jouknal.— September  sis> 

Accord  and  Satisfaction — the  Payment  af  a  Lesser  Sum  than  llr 

Whole  in  Satisfaction  af  a  Debt    Ben.  Kendall.    The  common  law  rnle, 

that  payment  of  a  lesser  sum  than  the  whole  in  satisfaction  of  a  debt 

•does  not  discharge  the  debt,  is  severely  criticised  here.    The  rule  is 
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called  ''an  aaacfarofiism  twonght  down  by  adherence  to  ancient  costons 
and  theories,  the  extenninatton  of  which  hat  heen  alrea^f  too  long 
delayed.'*  It  tt  contended  that  the  conns  to-day  diow  an  inclfaiation  to 
take  advantage  of  the  slightest  excuse  to  **vitiate  the  nde"  and  exam- 
ples which  sustain  the  contention  are  given. 

CANADtAM  Law  Times.— Septemhcr. 

The  Presumptiom  •/  SurvkHtrMp:  The  Comnwm  Lorn  mtd  the  Remtm 
Law.  L.  Maxwell  Lyon.  The  English  and  the  Roman  law  on  the 
subject  is  first  examined,  then  the  question  as  to  the  dcmiictle  of  the 
parties,  in  order  to  ascertain  which  rule  shall  govern  the  distrihntkw 
of  the  estate.  The  Spanish  code  appears  to  have  arrived  at  the  most 
reasonable  conclusion  in  its  presumption  that  death  occurred  simul- 
taneously, in  the  absence  of  evidence  to  the  contrary. 

GiN ADA  Law  Jouinal.— September. 

Smnmary  JudgmnU  after  Apfearanee  to  SfeeiaOy  Indorsed  WriL  The 
English,  m  Contrast  with  the  Ontario  Practice  as  to  the  CondUiomt  Pte^ 
tdcni  to  the  Application  of  the  Summary  Remedy.  Alexander  ICa^ 
Gregor.  This  is  a  lengthy  article  which  will  probably  not  appeal 
greatly  to  lawyers  on  this  side  the  Canadian  border.  A  thorongh 
understanding  of  the  English  practice,  as  well  as  that  of  the  Camulian 
courts,  is  necessary  to  an  appreciation  of  the  article. 

Tub  Canaoiak  Law  Rkvuw.-— September. 

UahOUies  of  Trade  Unions  and  Their  Members.  A.  G.  Gait  This  ia 
rather  an  attempt  to  show  how  far  the  law  of  Canada  agrees  with 
that  of  England  in  regard  to  the  liabilities  of  trade  unions,  than  as 
article  on  those  liabilities  as  a  whole.  The  line  of  decisions  ia  men- 
tioned, but  no  argument  made  and  no  special  conclusions  attained 
except  as  to  the  load  law. 

The  Supreme  Court  of  the  United  States:  its  Place  in  the  ConstUutiou. 
Hon.  Joseph  H.  Choate.  It  is  not  necessary  to  state  that  the  article 
ia  interesting,  learned  and  valuable.  Some  of  the  later  decisions  are 
not  touched  upon,  the  latest  cases  commented  tipon  being  the  income 
tax  cases. 

Chicago  Law  Jourxal.— September  4. 

Legal  Maxims.  Hon.  Murray  F.  Tuley.  This  is  continued  from  the 
August  article,  and  takes  up  the  familiar  maxims:  He  who  seeks 
eqnity  must  do  equity;  equity  imputes  an  intention  to  ftdfill  an  obliga- 
tion; equity  aids  the  diligent,  not  those  who  slumber  on  their  rigma; 
eqnity  follows  the  law,  and  gives  an  exposition  of  each  in  turn.  Judge 
Tidey  shows,  imder  the  last  caption,  how  equity  did  not  and  does  not 
follow  the  law. 

Chicago  Law  JounxAi.-- Septemt»er  ir. 

Legal  MoMims.  (Continued.)  This  is  the  last  instalment  of  these 
interesting  articles,  and  the  maxims  beinpr  finished,  equity  as  a  wh<de  ia 
considered,  and  a  eulogy  of  the  principles  of  equity  conclndes  the 
paper.  

Chicago  Law  JouKXAL.-*September  i& 

The  Law  of  the  Doctrine  of  Ultra  Vires,  as  it  Pertains  to  Private  Cor- 
porations. R.  W.  Churchill.  The  "Introduction"  contains  a  bitter 
arraignment  of  modem  corporations.  To  the  tendency  of  corporations 
to  attempt  the  exercise  of  unauthorized  powers,  and  to  usurp  privileges 
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fvlncli  nivc  not  been  sisnlcd  oicnv  tt  sitfibviM  the 
conrtt  of  the  wboksome  doctrine  of  nlflm  vint,"    Tlic 
it  then  tborooghljr 


Chicago  Law  Jouutal.— September  t$. 

The  D^etrim  •f  ReasonMe  Dombt  J.  S  Bnrier.   Thb  is  na  able  wmi 
cnrncst  defence  of  a  doctrine  whkb  has  recently  been  attnched  bf  acn 
;  tn  the  profession  of  the  lav. 


Gasm  Bac— September. 

Rt^  Ch^aie.   Joseph  B.  Moore.    Choate  is  beie  caDcd  **llie 
brilliant  and  perhaps  the  most  learned  man  of  his  time." 
and  illnstration  are  bronght  forward  to  show  tint  this 
praise,  and  all  yo  to  the  making  of  a  irery  readable  paper. 

Lgms  Cevermng  CtvO  Moifraeik*  im  ike  Middle  Ago.  Chailcs  i 
Cumston.  M.  D.  Althon^  the  middle  ages  form  the  period  ' 
lor  the  paper,  we  begin  with  Egypt  Greece  and  Rome,  and  icadi  the 
middle  ages  through  the  ancient  Germanic  law.  In  aO  codes  aad  by 
aO  nations  the  medical  man  has  been  held  to  some  sort  of  fJabiH^y  lor 


(hgki  Ckmrsk  Property  to  he  Tared?    Doane   Mowty.     Tbc 
takes  the  affirmative  of  the  question  and  argnes  his  point  wdL    One 
argament  for  taxation  is  that  exemption  argnes  a  nmoo  bawetJi  < ' 
and  state,  another  that  it  promotes  the  accnmnbtion  of  grent 
in  the  hands  of  an  nndying  corporation,  another  that  it  favors  a  \ 
portion  of  the  commimity  at  the  expense  of  the  rest 

A  Cemimry  of  Federal  /ndmhirr.  IX.  Van  Veditcn  Veedcr. 
article  is  illnstrated  with  exceOent  portraits  of  Justices  Gn»;  I 
Harlan,  Brewer,  Brown,  White,  Pedcham  and  McKenaa.  Tne  \ 
devoted  to  the  Ufe  and  labors  of  Justice  Gray,  with  whom  the  i 
papers  ends,  the  antbor  not  takmg  up  the  lives  of  a^y  off  dbe 
justices.  Lists  of  the  cases  on  which  they  have  delivered  opinioi 
given,  however^  ra  order  to  give  an  idea  of  the  diarader  asd  * 
of  their  labors.  This  closes  a  Tslnable  and  entertaining  series  off  i 

H^ronr  wUhami  Remedy:  A  Leg^  SmHwe.  K  The  Twmai  AdIML 
lace  McCamant   This  fifth  paper  carries  the  hero  diroufh  a  fight ' 
a  trust  in  which  the  trust  docs  not  win,  neither  does  j — ' — 


Law  Stodxht^s  HsLrsa.- 

The  Bmsmess  Lamer  of  To-day.  James  B.  DID.    (Address 
Michigan  Social  Saence  Association.  Febmaiy  ^  1903.)  This  is 
an  ab^ract  of  the  speech  delivered  ij  Judge  D9I,  biit  it  gives  a  vm 
fair  idea  of  the  speech  itself,  as  the  extracu  are  copious  and  wd 
selected.    Mr.  Dill  is  very  sure  that  the  business  lawyer  of  SO" 
important  a  factor  in  the  life  of  the  community  as  a^y  of  dbe  I 
types  of  lawyer  have  ever  been.    As  a  corporation  lawyer  he  is  <  . 
sure  that  the  corporation  buyer  is  a  blessing  lo  bumaai^,  and  hie 
makes  a  very  good  argument  in  support  of  his  bencf. 

ViidKiA  Law  RaciSTEU.— September. 

Meehame^  Liens  im  Virgfma.  John  GarUmd  Pollard.  The  piefslofy 
note  to  this  article  shows  deariy  that  the  confosion  which  usually  lo^ 
lows  an  attempt  to  codify  a  part  of  the  law  is  feh  in  Virginia  since  die 
codification  of  the  mechamcs'  lien  law  in  i8Q7*  The  pnpcr  is  an 
attempt  to  make  the  law  as  it  stands  to-day  tntettigiblc.  This  is  d 
by  annotating  abundantly  the  paragraphs  of  the  law  itsdf  and  of 
various  amendments  thereto. 
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LIABILITY  OF  TELEGRAPH  COMPANIES. 

When  Mr.  Hitchcock  addressed  the  American  Bar  Asso- 
ciation in  1879,  his  listeners  no  doubt  were  surprised  to 
hear  that  there  were  at  that  time,  in  the  United  States, 
almost  100,000  miles  of  telegraph  lines,  over  which,  in  a 
single  year,  very  nearly  28,000,000  messages  had  been 
sent.^  Since  that  time,  the  telegraph  industry,  despite  the 
fierce  competition  of  the  telephone  which  Graham  had  just 
invented,  has  developed  so  rapidly  that  the  president  of  the 
Western  Union  Telegraph  Company  could  report  to  the 
stockholders  of  that  corporation,  last  October,  that  their 
company  alone  controlled  over  1,000,000  miles  of  line,  and 
that  in  the  preceding  twelve  months  almost  70,000,000 
messages  had  run  over  those  wires,  in  addition  to  the  unac- 
counted number  sent  over  private  wires,  leased  by  brokers, 
press  associations,  etc.' 

From  the  beginning,  the  importance  of  the  industry 
was  recognized,  and  ever  since  the  first  telegraph  case  came 
before  our  courts,  over  half  a  century  ago,*  every  question 


'  American  Bar  Ass'n  Reports,  93,  at  105. 

*  President's  Report,  October  14,  1903,  p.  7. 

'  Shields  V.  Wash.  TtL  Co.,  9  West  Law  J.  ^3,  185J. 
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relating  to  this  since  frequent  visitor  to  our  fonsms  has 
been  treated  by  our  judges  with  the  greatest  earnestness 
and  deliberation. 

And  this  was  but  natural.  No  Holt  or  Mansfidd  or 
Kenyon  had  applied  his  great  mind  to  the  problem  of  traiih 
ing  this  stranger  to  the  common  law,  and  to  the  judges  of 
cur  generation  came  the  responsibility  of  devising  the 
proper  means  of  treatment.  Thus  obliged  to  act  without 
guide,  it  is  but  natural  that  unanimity  of  opinion  should 
not  have  resulted.  But  it  is  strange  that  the  more  con- 
sistently they  have  been  careful,  the  less  careful  they  have 
been  to  be  consistent,  and  upon  scarcely  a  point  in  the  law 
of  telegraphs,  be  it  of  great  or  of  little  importance,  is  there 
not  a  diametrical  opposition  of  decision.  Not  only  has  the 
disagreement  been  as  to  the  possibility  of  reaching  cer- 
tain desired  results  by  legal  rules,  but  as  to  the  desirability 
of  reaching  those  results  even  if  that  were  possible  by  legal 
rules. 

The  specific  gravity  of  law  is  necessarily  less  than  the 
specific  gravity  of  public  policy,  and  in  these  td^raph 
cases  has  this  truth  been  made  especially  dear.  Public 
opinion,  too,  as  the  geographical  grouping  of  the  jurisdic- 
tions shows,  has  played  no  small  part  in  the  detemnna- 
tion  of  the  questions  which  we  shall  have  to  consider.  Nar- 
row indeed  Avould  be  that  lawyer  who  w*ould  deny  that 
these  factors  should  be  given  due  wdghL  When  all  is  over, 
it  will  be  found  that  they  are  controlling;  that  '^w  can 
ask  no  better  justification  than  the  deepest  instincts  of 
man,"^  and  that  as  man  has  a  heart,  so  there  must  be  a 
^'heart  of  jurisprudence."*  The  problem  which  we  must 
attack,  therdore,  is  not  simply  ''How  stands  it  written?" 
but  "What  does  the  sense  of  right  of  an  average  man  die* 
tater 

I.  The  Duty. 

Wlien  a  man  goes  to  a  telq^japh  office,  and  pays  the 
operator  to  send  a  lawful  message,  which  the  latter  agrees 
to  send,  it  would  seem  unquestionable  that  the  tdq[nph 
company,  which  the  operator  represents,  comes  into  a  con- 

*  Holmes.  The  P^th  of  the  Law,  lo  Hmnr.  L.  Rev^  457,  mt  477. 
'  Theodore  Sedgwick*  in  10  Law  Repotter,  49^  at  56^  1847. 
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tractual  relation,  and  therefore  under  a  contractual  liabil- 
ity,  to  the  man.  There  is  an  agreement  between  parties 
capable  of  contracting,  by  which  one  agrees  to  do  a  law- 
ful act,  on  a  valuable  consideration  paid  by  the  other.  The 
agreement  is  to  make  reasonable  efforts  to  transmit  the 
message  with  speed  and  accuracy,  and  to  deliver  it  with 
s])eed  and  accuracy.  That  a  telegraph  company  is  always 
under  a  contractual  liability  to  the  sender  of  the  message 
seems  clear.  Wc  shall  have  to  consider  later  whether  this 
be  the  only  liability  of  the  company  to  the  sender,  and  if 
there  be  another,  we  shall  have  to  decide  upon  which  the 
sender  can  hold  the  company  more  beneficially,  if  it  be 
guilty  of  a  breach  of  its  duty. 

Is  the  telegraph  company  under  a  contractual  liability 
to  the  person  to  whom  the  message  is  to  be  sent?  The 
company  does  not  agree  with  the  addressee  himself  that  it 
will  send  the  message  with  all  reasonable  rapidity  and  cor- 
rectness, and  it  could  come  into  a  contractual  relation  with 
him,  therefore,  only  through  the  sender,  i.  ^.,  if  the  sender 
really  were  contracting  for  the  addressee.  This  would  be 
the  case  if  the  sender  were  the  addressee's  agent,  or  if  the 
sender  entered  into  the  contract  with  the  company  for  the 
benefit  of  the  addressee. 

From  the  nature  of  the  contract  itself,  this  relation  of 
principal  and  agent  seldom  would  exist  between  the  ad- 
dressee and  the  sender  of  a  message.  In  the  case  of  com- 
mercial messages,  the  relation  is  very  much  more  fre- 
quently the  antagonistic  one  of  vendee  and  vendor  than 
the  co-operative  one  of  principal  and  agent.  In  the 
case  of  non-commercial  messages,  the  agency  rarely  would 
exist  in  advance,  from  the  nature  of  things,  and  the  rela- 
tion could  be  created  by  ratification  only  if  the  sender  had 
purported  to  act  for  the  addressee. 

A  person  not  really  a  principal  cannot  become  entitled 
to  the  rights  and  liable  to  the  duties  of  one  by  ratification, 
if  he  were  undisclosed  at  the  time  that  the  contract  was 
made.*  The  nature  of  the  telegram  might  be  held  to  show 
that  the  message  was  sent  for  the  benefit  of  the  addressee, 
but  it  scarcely  would  be  held  to  show  that  the  relation  of 
*  Maxsttd  &  Co.  V.  Durant,  App.  Cas«  1901,  24a 
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principal  and  agent  existed  between  the  sender  and  the 
addressee .  In  such  case,  then,  the  addressee  could  sue  as 
principal  only  i{  the  sender  liad  said  that  he  was  acting  as 
the  addressee's  agent. 

So  that,  although  the  existence  of  an  actual  agency,  or, 
Avhat  is  equivalent,  a  ratification,  when  possible,  would 
place  the  telegraph  company  under  a  contractual  liability 
to  the  addressee,^  it  seems  that,  as  a  practical  matter,  this 
liability  would  seldom  exist. 

The  right  of  one  for  whose  benefit  a  contract  has  been 
made,  to  sue  upon  it,  is  very  closely  analogous  to  the  right 
of  a  principal,  and  it  is  possible  that  had  the  English 
and  Massachusetts  courts  more  considered  the  close  re- 
semblance, bearing  in  mind  how  the  theory  of  ratification 
has  extended  the  cases  in  which  the  relation  of  agenqr  is 
held  to  exist,  those  courts  might  have  allowed  the  so-called 
''beneficiary*'  of  a  contract  to  sue  upon  it.  On  the  gen- 
erally accepted  doctrine  of  the  American  state  courts  that 
the  beneficiary  of  a  contract  may  sue  upon  it,  in  what  cases 
could  the  addressee  of  a  telegram  sue  the  telegraph  com- 
pany? In  answering  this,  we  must  consider  first  the  fimi- 
tations  on  the  beneficiary's  right. 

In  the  first  place,  the  beneficiary's  right  to  sue  in  any 
case  is  denied  in  some  jurisdictions. 

In  the  second  place,  although  we  are  accustomed  to  hear 
it  said  that  the  rule  in  Lawrence  v.  Foj^  enables  any  one  for 
whose  benefit  a  contract  is  made,  to  sue  upon  it,  yet  the 
rule  is  applied  much  less  broadly,  and  is  accurately  ex- 
pressed, ''When  one  for  a  valuable  consideration  agrees 
with  another  to  pay  the  debts  of  that  other  person  to  a  third 
person^  such  agreement  inures  to  the  benefit  of  the  third 
party,  who  may  maintain  an  action  thereon."* 

What  debt  can  the  sender  of  a  message  owe  to  the  ad- 
dressee, which  will  be  paid  by  sending  the  message?  Al- 

'MiUiken  V.  W.  U.  T.  Co.,  no  N.  Y.  403.  1888;  Manker  v.  IV.  U.  T 
Co.,  34  S.  859,  Ala.  190a;  where  the  addressee  was  in  fact  the  sendcr't 

Srincipal,  though  undisclosed  at  time  message  sent:    IV.  U.  T.  Co.  v. 
Uttsapp,  33  S.  160,  Ala.  igoa. 
"ao  N.  Y.  a66,  1859. 

*Per  Brown,  A.  J.,  in  Methonican  v.  5c»ff,  87  Tex.  396^  at  39B,  1^ 
(Italics  onrs.) 
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though  a  considerable  number  of  courts  has  placed  the 
addressee's  right  to  sue,  upon  the  rule  of  Lawrence  v.  FaXf*^ 
it  seems  clear  that  if  that  rule  be  applied  with  the  limita- 
tions placed  upon  it  by  subsequent  decisions,  it  furnishes 
in  few,  if  any,  cases  an  adequate  explanation  of  the  ad- 
dressee's right  of  action.^^ 

Despite  the  warning  of  those  who  most  strongly  advo* 
cate  codification,  it  has  been  regarded  by  many  courts  as  a 
"panacea  for  all  the  ills  which  afflict  judicial  and  forensic 
life/'"  and  an  attempt  has  been  made  to  extend  the  doc- 
trine of  beneficiary,  in  virtue  of  the  provision,  in  all  of  the 
codes  which  follow  the  New  York  Code,  allowing  the  party 
in  actual  interest  to  sue.  Since  most  of  the  conflict  hzB 
been  as  to  who  was  the  person  actually  interested  in  the 
contract,  to  hold  that  the  code  entitles  the  third  party  to 
sue  is  to  cut  the  Gordian  knot  in  a  way  definitive  rather 
more  than  justifiable.  It  would  seem,  too,  almost  conclu- 
sive against  giving  such  weight  to  the  code  provision  that 
it  was  not  even  mentioned  in  Lawrence  v.  Fox,  which  was 
decided  subsequently  to  the  adoption  of  the  code. 

In  this  dilemma,  the  Texas  courts  have  taken  a  far  step 
in  advance,  and  one  which  might  be  upheld  more  easily 
had  it  been  made  more  consciously.  For  the  purposes  of 
telegraph  litigation,  the  rule  of  Mathonican  v.  Scott  (su^a) 
is  disregarded  entirely — ^indeed,  we  have  not  found  a  single 
telegraph  case  in  which  that  rule  is  mentioned — ^and  the 
doctrine  acted  upon,  that  ''the  party  to  be  in  fact  accom- 
modated, benefited  or  served,  holds  the  beneficial  interest 
in  the  contract.  We  think  the  question  a^  to  who  may 
maintain  a  suit  for  damages  for  the  breach  of  contract  de- 
pends upon  who  in  fact  was  to  be  served,  and  who  is  dam- 
aged.*'*' We  shall  consider  later  the  results  of  this  vague 
test,  but  one  cannot  but  feel  at  once  that  to  treat  as  the 
real  party  to  a  contract  whoever  may,  as  matters  eventu- 

'^  Aiken  V.  W.  U.  T.  Co..  5  S.  C  358.  1874;  kusutt  v.  W,  U.  T.  Co^ 
S7  Kans.  23ft,  1896;  Barrack  v.  P.  7.  C  C0.,  12  Ohio  Dec.  78*  1899^ 

**  15  Harv.  L.  R.  143,  1901. 

"  Address  of  D.  D.  Field  (one  of  the  framers  of  the  N.  Y.  Code) 
before  the  Law  Academy  of  Philadelphia,  in  i896. 

"  Per  Henry,  A.  J.,  in  IV.  U.  T.  O.  v.  Adams,  75  Tex.  531,  at  536^ 
1889. 
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ate,  be  injured  by  its  breach,  is  not  only  to  apply  the  doc- 
trine of  ratification  to  a  relation  not  that  of  principal  and 
agent,  but  to  reach  a  conclusion  far  beyond  any  reached 
by  an  application  of  that  doctrine  elsewhere.  And  even  on 
the  Texas  rule,  broad  as  it  is,  there  would  be  many  cases 
where  the  addressee  could  not  recover;  for  some  messages 
certainly  are  sent  purely  for  the  sender's  benefit,  and  in 
such  case  the  addressee  ^ouM  not  be  allowed  to  sue. 

If  there  be  no  agency,  and  if  the  addressee  be  not  the 
beneficiary,  there  can  t>e  no  contractual  relation  between 
the  addressee  and  the  company;  the  practical  result  of 
which  would  be  that  the  addressee  rarely  could  sue  as  a 
party  to  the  contract. 

Few  courts  outside  of  Texas,  therefore,  have  rested  the 
addressee's  right  of  recoverv  upon  any  contractual  basis. 
In  England,  the  Court  of  Appeal  was  unable  to  find  any 
other  ground  of  liability,  and  accordingly  denied  the  ad- 
dressee's right  of  recovery  in  a  case  where  no  contractiud 
relation  could  be  established.*^ 

Since  the  internal  telegraph  lines  in  England  are  under 
the  control  of  the  postmaster-general,^*  for  the  n^ligence 
of  whose  subordinates,  as  in  case  of  other  public  officers, 
there  can  be  no  recovery,'*  the  questions  which  arise  so 
often  in  this  country  rarely  require  decision  in  England — 
indeed,  we  have  been  unable  to  find  a  case  in  which  the 
addre^ee  has  sued  for  negligent  transmission  or  deliveiy 
since  1877.  It  has  been  suggested,  however,  that  should 
the  case  reach  the  Hous^  of  Lords,  a  different  result  might 
be  reached  by  that  body  now,  than  was  arrived  at  by  the 
Court  of  Appeal  twenty-five  years  aga*' 

In  the  United  States,  the  courts  with  practical  unan- 
imity have  sustained  the  addressee's  right  of  action,  but 
this  unanimity  has  been  limited  strictly  to  the  conclusion 
reached;  the  different  theories  on  which  the  results  have 

**Dicksam  v.  Rntof^M  TrI.  C«^  L.  R.  3  C  P.  D.  1,  1S77,  following 
Play  ford  v.  U.  K.  E.  T.  C«^  L.  R.  4  Q.  B.  706^  186^ 

"^Si  and  32  Vict  C  iio^  x868;  32  and  33  Vict.  C  73.  1869^  the  ^Telc- 
graph  Acts." 

^*Casualiy  C:  v.  Ry.  C«.,  117  Fed.  434»  I9»;  Mayne,  Damages  (6tli 
ed.>.  3A 

"*  Pollock,  Torts  (3d  ed.),  p.  4961 
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been  obtained  have  been  almost  as  numerous  as  the  courts 
which  have  obtaiued  them.  It  is  proposed  to  examine  some 
of  these  theories. 

I.  Misrepresentation. — ^The  eminent  counsel  (Herschell, 
Benjamin,  Q.  C.  C.  and  Butler)  in  Dickson  v.  Telegraph  Co^ 
supra,  who  were  suing  for  the  careless  delivery  to  them  of 
a  message  intended  for  another,  upon  which  message  the 
plaintiff  acted  to  his  injury,  based  their  claim  mainly 
upon  CoUen  v.  Wright,^^  This  case  had  established  that  a 
person  who,  through  an  honest  mistake,  believed  himself 
authorized  to  contract  as  agent  for  another  became  indi- 
vidually liable  on  the  contract  so  made,  upoa  the  theory 
that  he  impliedly  warranted  his  authority  to  act  as  agent. 
The  telegraph  company,  was  the  argument,  in  the  same 
way  warrants  that  it  was  authorized  to  deliver  this  message 
to  the  plaintiff;  it  was  not  authorized  to  deliver  it  to  the 
plaintiff  at  all,  and  is  liable  for  this  breach  of  its  warranty  of 
authority.  The  court  answered,  CoUen  v.  Wright  applies 
only  to  cases  where  a  contract  is  made  with  the  person 
who  supposes  himself  to  be  an  authorized  agent.**  Here, 
the  claim  is  really  that  the  company  misrepresented  a  fact, 
viz.,  the  person  to  whom  the  message  was  addressed,  and 
CoUen  v.  Wright  is  no  exception  to  the  general  rule  that 
"no  erroneous  statement  is  actionable  unless  it  be  inten- 
tionally false";  there  was  carelessness,  it  is  true,  but  "it  is 
never  laid  down  that  the  exemption  from  liability  for  an 
innocent  misrepresentation  is  taken  away  by  careless- 
ncss.''** 

It  seems  to  us  that  the  court  was  clearly  right  as  to  the 
inapplicability  of  CoHen  v.  Wright,^^  but  it  seems  to  us 
more  doubtful  whether  their  conclusion  on  the  question  of 
misrepresentation  was  correct. 

"•SE.  &  B.  647, 1857. 

*The  dealing  with  the  supposed  agent  need  not  be  intended  to 
eventuate  in  a  contract:  Starkey  v.  Bank  of  England,  App.  Cas.  1903, 
114.  *  Per  Bramwell,  L  J.,  at  d 

"  It  scarcely  would  be  claimed  that  the  telegraph  company  would 
be  liable  in  the  absence  of  negligence,  whereas  liability  for  breach 
of  implied  warranty  of  authority  exists  even  though  there  be  no 
negligence:  Oliver  v.  Bank  of  England^  i  Ch.  1901,  652.  The  doc- 
trine of  Collcn  V.  IVright  was  applied  without  any  mention  of  that 
case,  however,  in  May  v.  IV.  U.  T.  Co.,  112  Mass.  90,  1873,  which  case 
is,  as  far  as  we  have  been  able  to  find,  unique  in  this  respect 
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Peck  V.  Dcrry^  had  not  been  decided  then,  but  if,  as  Lord 
Bowen  said,  "there  is  not  a  lawyer  living  who  has  ever 
heard  the  law  laid  down  in  an  action  for  deceit  (t.  e.,  for 
damages  for  fraudulent  misrepresentations)  except  in  one 
way,  and  that  is  the  way  in  which  Peck  v.  Dcrry  has  de- 
cided,"'' we  fairly  may  test  Dickson  v.  TeL  Co.  on  the  nik 
oi  Peck  V.  Dcrry  to  determine  whether  the  company  could 
be  held  in  deceit. 

It  must  be  premised  that  the  company  could  not  bt  held 
liable  on  this  view,  in  case  of  the  non-delivery  of  the  mes- 
sage, for  in  such  case  it  would  have  made  no  representa- 
tion at  all  to  the  addressee,  except  under  certain  improb- 
able circumstances.  So  even  if  we  find  that  the  sendee 
could  sue  for  inaccurate  delivery,  and  possibly  for  late  de- 
livery, we  should  not  have  laid  ground  for  the  addressee's 
recovery,  in  case  of  non^iclivery.** 

Peck  v.  Derry  requires  that  the  statement  must  be  made 
with  at  least  an  honest  belief  in  its  truth.  In  a  case  like 
Dickson  v.  TeL  Co,,  A.  has  given  the  company  a  message  to 
send  to  X.;  the  company  represents  that  the  message  was 
to  be  sent  to  Y.  The  company  is  not  making  a  careless 
statement  of  opinion;  it  is  misrepresenting  a  fact  which  it 
knows.  Not  only  had  it — i.e.,iht  agent  who  made  the  mis- 
take originally — ^no  grounds  for  supposing  that  the  mes- 
sage was  intended  for  Y.,  but  it  had  express  notice  that  it 
was  intended  for  X.  Surely  the  company  would  not  be 
allowed  to  escape  liability  for  its  misstatement  by  saying 
that  it  honestly  believed  that  A.  meant  the  message  to  be 
sent  to  Y.,  although  he  distinctly  said  that  he  wanted  it 
sent  to  X.  Even  under  Peek  v.  Derry,  and  a  fortiori  in  this 
country,  w*here  a  careless  misrepresentation  is  not  allowed 
to  go  unpunished,  we  believe  that  a  telegraph  company 
can  be  held  liable  in  deceit  for  carelessness  in  the  trans- 
mission of  a  message.** 

"  14  App.  Cas.  3J7.  1889. 

"  Angtu  V.  Clifford,  2  Ch.  D.  1891,  449,  at  47a 

**  We  use  sendee  :o  mean  one  to  whom  message  is  delivered  by  the 
company,  whether  late  or  inaccurately;  and  addressee  to  mean  one  to 
whom  message  is  not  delivered  by  the  company  at  alL 

•  Dictum  in  Russell  v.  W.  U.  '^.  Co,,  57  Kans.  ^30^  18961 
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But,  as  we  have  seen,  this  would  leave  the  addressee  un- 
protected,-and  it  would  be  difficult  to  allow  recoveiy  by 
the  sendee  where  the  message  was  delivered  correctly,  but 
late. 

2.  Malfeasance  as  Agent. — ^The  most  important  early 
case  in  this  country  in  which  the  sendee  sued  was  the  Dry- 
burg  case.'*  There  the  message  had  been  inaccurately  de- 
livered, and  the  sendee,  acting  on  the  inaccurate  message, 
had  suffered  a  loss.  The  plaintiff  claimed  that  the  tde- 
graph  company  was  the  sender's  agent,  and  that,  like  any 
other  agent,  it  was  liable  to  any  one  injured  by  its  misfeas- 
ance. The  lower  court  (per  Sharswood,  P.  J.,)  rejected  this 
contention,  but  the  Supreme  Court  reversed  its  decision, 
saying  (per  Woodward,  J.,)  ''I  am  inclined  to  think  the 
company  ought  to  be  regarded  as  the  common  agent  of 
the  parties  at  either  end  of  the  wire.  But,  however  this 
may  be,  regarding  the  company  as  alone  the  agent  of  the 
sender  of  the  message,  is  it  to  be  doubted  that  the  agent  is 
liable  for  misfeasance,  even  to  third  parties?  For  non-feas- 
ance, I  agree,  the  agent  is  responsible  only  to  his  employer, 
because  there  is  no  privity  of  consideration,  betwixt  the 
agent  and  a  third  party/'*** 

Of  this  view,  as  of  the  previous  one,  it  must  be  premised 
that  it  would  allow  recovery  only  in  cases  where  there  was 
an  inaccurate  deli\rery.  It  certainly  would  not  permit  the 
addressee  to  lecover,-*  and  it  seems  very  doubtful  whether 
a  late  delivery  could  be  termed  a  misfeasance.  But  there  » 
another  objection — the  telegraph  company  is  not  an 
agent;  it  is  an  independent  contractor,  if  ever  there  was 
one.  Of  agency,  it  is  said  ''that  the  agent  shall,  for  the  time 
l>eing,  put  his  own  will  under  the  direction  of  another,  is 
one  of  the  primary  elements  in  the  relation."**  Does  the 
telegraph  company  put  its  will  under  the  sender's  direc- 
tion? Can  he  in  any  way  control  the  vxode  of  performance 
of  the  contract,  or  is  his  right  limited  to  the  fact  of  per- 
formance?   When  we  consider  the  definition  of  an  inde- 

''N.y.&  JVash.  Prtg.  Tel.  Co.  v.  Dryburg,  35  Pi.  298^  i86a 

"•  At  J03. 

'  Wharton,  Contracts,  Tpi. 

*  Mechem,  Agency,  1 47^ 
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pendent  employment,  it  appears  reasonably  clear  that  t 
telegraph  company  is,  in  the  delivery  of  a  message,  an  inde- 
pendent contractor  ;**  for  he  represents  ''the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accompUshed.''"* 

However,  even  admitting  that  the  company  is  an  agent, 
our  problem  is  defined  merely,  and  in  no  way  solved.  An 
agent  is  liable  to  one  injured  by  his  malfeasance  only  in 
certain  cases,  viz.,  where  he  owes  the  person  injured  a 
duty  of  care,  and  this  brings  us  in  another  way  to  a  third 
view  of  the  nature  of  the  telegraph  company's  liability  to 
the  addressee  of  a  message;  that  it  is  based  on  negli- 
gence.** 

3.  Negligence. — ^There  arc  probably  few  more  inclusive 
terms  in  our  law  than  negligence,  and  accurately  to  define 
the  word  in  concrete  terms  seems  to  us  almost  impossible. 
It  is  the  breach  of  a  duty  of  care;  but  this  does  not  help  us. 
In  what  circumstances  does  this  duty  of  care  exist?  We 
can  arrive  at  a  more  satisfactory  answer  to  this  questioii, 
perhaps,  by  considering  what  legal  duties  a  man  has,  or, 
which  is  a  correlative  statement,  what  legal  rights  a  man 
has. 

We  may  divide  a  man's  rights  roughly  into  two  classes: 
(i)  His  rights  that  other  men  shall  not  do  or  omit  to  do 
certain  acts  in  any  event,  and  (2)  his  rights  that  other  men 
shall  not  do  or  omit  to  do  certain  acts,  if  their  perform- 
ance or  omission  is  likely  to  injure  him.  This  first  class  of 
rights  we  call  absolute,  and  the  second  class  we  call  rda- 
tive.  Of  these  absolute  rights  the  most  important  is  that 
of  having  those  who  contract  with  us  fulfill  their  contracts. 

*  Bigelow,  L.  C,  on  Torts.  625,  1875;  Joyce,  Electric  Law,  i  907, 
ipoo;  Pepper  v.  IV.  U.  T.  Co.,  87  Tenn.  554.  1089;  ShingUur  ▼.  JF.  U.  T. 
Co.,  72  Miss.  lojo,  1895:  P'  T.  C.  Co.  V.  Shaffer,  23  Ky.  Law.  Rcpi  34f 
iQOi.  It  was  held  that  the  company  is  the  sender's  asent:  Gtimtn 
Fruit  Co.  V.  W.  U.  T.  Co.,  70  Pac.  6^  Cal  1902  (dictmii). 

"*  Mechem,  Agency,  |  777. 

"  Bigelow,  L.  C,  on  Torts,  626, 1875;  Ferrero  t.  JV.  U.  T.  Co..  9  Appi 
I)*  C.  455«  189^  Wharton  seems  to  hold  the  same  oiiinion,  for  be 
bases  the  liability  of  the  company  on  the  duty,  '*S9e  miere  hio  mi  mm 
alienum  litdas  (Negligence,  §  7^)  ;  which  is  one  form  of  expressing 
the  law  of  negligence.  It  is  suggested  that  if  the  English  courts  had 
treated  the  question  of  liability  in  deceit  as  a  question  of  negligence. 
Peek  V.  Derry  would  not  have  been  decided  as  it  was. 
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It  is  well  settled  that  breach  of  contract  is  actionable 
whether  it  result  in  pecuniary  loss  or  not.** 

Of  the  relative  rights  there  are  two  kinds,  those  in  which 
damage  is  presumed,  such  as  trespass,  and  those  in  which 
damage  must  be  proved.  For  practical  purposes,  these 
relative  rights  in  which  damage  is  presumed  are  no  differ- 
ent from  absolute  rights**  and  the  two  are  often  confused, 
but  the  distinction  between  them  is  brought  out  clearly  in 
Pigott's  admirable  discussion:**  ''In  all  cases  of  trespass, 
damage  is  presumed.  ...  It  is  not  difficult  to  account 
for  this,  because  it  is  impossible  to  say  even  from  the  mere 
act  of  walking  on  a  man's  land  that  no  damage  can  pos- 
sibly have  accrued;  and  if  it  does  not  take  the  form  of  dam- 
age by  injury  to  the  grass,  it  may  take  the  form  of 

"  Broom,  Common  Law  (9th  cd.)*  72.  It  would  be  most  interesting 
to  discover  the  origin  and  trace  the  development  of  this  doctrine  by 
which  a  man  who  has  suffered  no  pecuniary  loss,  and  has  no  future 
rights  to  protect,*  should  be  allowed  to  recover  nominal  damages  in 
apparent  torgetfulness  of  the  court's  repugnance  to  litigation.  One 
would  think  at  first  that  here  was  a  most  appropriate  place  for  the 
application  of  the  maximum  de  minimis  non  curat  lex;  and  yet,  although 
the  failure  to  award  nominal  damages  is  not  reversible  error  when 
such  recovery  does  not  carry  costs,  we  have  found  but  a  single  case 
in  which  the  court  denied  the  right  of  a  person  who  had  suffered  no 
pccunianr  loss  from  the  breach  of  a  contract  to  recover  nominal  dam- 
ages.^ The  damages,  we  scarcely  can  suppose,  are  punitive.  Mr. 
Markby  has  suggested  that  it  is  inconsistent  to  nold  the  breach  of  a 
contract  to  be  the  infringement  of  an  absolute  right,  and  defamation 
to  be  the  breach  of  a  relative  right,c  and  it  may  be  that  breach  of 
contract  is  the  breach  of  a  relative  right,  damage  being  presumed  as 
in  the  case  of  many  other  relative  rights,  such  as  trespass.  On  this 
view  Mayne's  classification  of  breach  of  contract  and  of  trespass  to* 
gcthcrd  would  be  correct,  but  they  shorld  then  both  be  classed,  not  as 
absolute,  but  as  relative  rights.  The  conclusion  is  rather  startling-— 
that  on  our  definition  of  absolute  rights,  this  time-honored  term  is 
nothing  but  a  name. 

"  Jenks,  Law  Quarterly,  January,  1903,  p.  jol 

**  Law  of  Torts,  1^5  to  144. 

*Of  course,  where  the  contract  requires  continuous  acts,  nominal 
damages  will  be  awarded  to  vindicate  the  right  to  performance  of  the 
future  acts.  In  such  case,  an  injunction  even  will  be  granted:  Dickinson 
V.  Canal  Co,,  15  Beav.  260,  1852;  just  as  trespass,  not  injurious  in  itself, 
will  be  restrained  to  prevent  the  acquisition  of  an  easement:  Walker  v. 
Emerson.  89  Cal.  456.  iSgi.  But  this  is  obviously  a  different  case  from 
tho^e  where  the  contract  is  for  but  one  act,  and  as  to  which  the  plain- 
tiff has  no  future  interest. 

b  IVcher  V.  Mining  Co,,  16  Cape  L.  J.  128,  1S98.  South  African  Repub- 
lic. This  case  may  have  been  influenced  by  the  eccentricities  of  the 
local  law. 

«  Elements  of  Law,  699,  note  i. 

<i  Damages  (6th  ed.),  d 
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depriving  him  of  the  charge  for  coming  on  the  groand^ 
which  he  was  otherwise  entitled  to  make/'**  But  in  some 
cases  damage  must  be  really  proved,  t.f .,  the  act  or  omis- 
sion complained  of  must  be  shown  to  have  caused  damage 
to  a  legal  right. 

This  is  true  in  all  actions  on  the  case;  and  negligence  is 
an  action  in  the  case.  The  conclusion  would  be  that  care- 
lessness becomes  a  l^al  wrong,  1.  e.,  negligence,  only  when 
it  causes  what  the  law  regards  as  damage.*** 

Now,  when  a  telegraph  company  delivers  a  message  care- 
lessly, what  actual  damage  does  it  cause?  Evidently  if  the 
message  be  commercial,  it  causes  pecuniary  loss,  and  tlie 
law  always  has  said  that  a  man  is  under  a  duty  to  avoid  the 
infliction  on  another  of  pecuniary  loss,  through  the  former^s 
carelessness,  if  such  loss  reasonably  should  have  been  fore- 
seen as  likely  to  follow  the  carelessness.  But  suppose  that 
the  message  be  social,  and  that  the  only  consequence  of 
its  careless  delivery  reasonably  to  be  foreseen  is  a  senti- 
mental injury.  Is  a  man  bound  so  to  act  as  not  to  cause 
sentimental  injury  to  another?  Or,  in  other  words,  has  a 
man  a  legal  right  to  ^'mental  tranquillity'*?**  There  is,  of 
course,  but  one  way  of  discovering  what  legal  rights  a  man 
has,  and  that  is  by  seeing  what  interests  the  law  has  pro- 
tected. We  do  not  believe  that  the  law  has  protected  a 
man's  interest  in  the  peaceful  state  of  his  mind,  and  we  do 
not  think,  therefore,  that  a  telegraph  company  is  bound, on 
any  principle  of  negligence,  so  to  act  as  to  avoid  causing 
sentimental  dis-ease.  We  shall  consider  later  the  very  im- 
portant distinction  between  the  questions  whether  the  in- 
fliction of  mental  anguish  constitutes  a  legal  injury,  and 
whether  when  there  is  a  legal  injury  and  it  causes  mental 
anguish,  the  mental  anguish  is  an  element  of  damage.** 


"At  143. 

"^  Of  course,  the  tendency  of  the  act  to  cause  the  legal  injury 
exist  also,  so  that  a  reasonable  man  would  foresee  the  probability  of 
legal  injury,  but  with  this  question  of  fact  we  are  not  concerned  here. 

"  Hale,  Damages,  §  39. 

"  "There  is  a  material  distinction  between  damages  and  injury.  •  .  . 
The  word  'injury'  denotes  the  illegal  act,  the  term  'damages'  means  the 
sum  recoverable  as  amends  for  the  wrong."  Vermm  v.  V^iUr^  103 
Ind.  314,  318,  31ft  18^ 
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^Ve  conclude,  then,  that  while  the  telegraph  company 
often  might  be  held  liable  to  the  addressee  of  a  commer- 
cial message,  it  could  not  so  be  to  the  addressee  of  a 
non-commercial  message,  and  that  if  the  company  be  held 
liable  on  ordinary  principles  of  negligence,  recovery  by  the 
addressee  \vill  not  be  possible  in  all  cases.*** 

4.  Insurers. — It  has  been  suggested'*  that  telegraph 
companies  should  be  held  liable,  at  least  in  England,  by 
analogy  to  Rylauds  v.  Fletcher*^  as  insurers  against  injury 
from  the  use  of  their  ultra-dangerous  commodity.  The 
PVivy  Council  has  held  that  electricity  is  a  dangerous  arti- 
cle, and  that  one  who  uses  it  is  an  insurer  under  Rylands  v. 
Flctdier,^^  but  of  course,  when  a  message  is  delivered  late 
or  inaccurately,  the  plaintih  does  not  complain  of  the  elec- 
tricity itself,  nor  does  his  pecuniary  loss  or  mental  anguish 
become  either  greater  or  less  because  contact  with  a 
heavily  charged  wire  would  cause  instant  death.  Besides 
which,  if  anything  is  well  settled  in  electric  law,  it  is  that 
telegraph  companies  are  not  insurers  of  the  prompt  and 
proper  delivery  of  messages  intrusted  to  them. 

5.  Duty  as  PtMic  Agent. — None  of  the  above-suggested 
grounds  of  liability  is,  it  is  submitted,  the  true  explana- 
tion of  the  addressee's  right  of  action,  and  the  most  careful 
opinions  have  recognized  that,  were  a  telegraph  company 
a  mere  private  corporation,  transacting  a  business  of  little 
importance  to  the  public,  there  would  be  no  solid  legal 
principle  upon  which  the  addressee  could  sue  in  every 
case.^^  The  public  importance  of  telegraph  companies  is, 
we  believe,  the  basis  of  their  duty  to  deliver  promptly  and 
properly  every  message  intrusted  to  them.  Mr.  Chief  Jus- 
tice Waite  said  in  Munn  v.  Illinois,^*  a  case  which,  although 

"•  Mr.  C  J.  Waite  estimated  that  more  than  80  per  cent,  of  the  mes- 
sages sent  are  commercial:  Ptnsacola  TeL  Co.  v.  IV.  U.  T.  Co.,  9$ 
U.  S.  I,  at  9,  1877.  We  have  not  been  able  to  secure  later  statistics,  but 
donbt  whether  the  proportion  has  changed  much. 

"  Merriam,  Negligence  of  Telegraph  Companies,  6  South.  L.  Rev., 
N.  S.,  321,  at  344,  note  3,  x88o. 

•  L.  R.  3.  H.  L.  3»  1868. 

**  English  and  S.  A.  TeL  Co.  v.  Cape  Town  Tramway  Co.,  App.  Cas. 
1902,  ^i. 
"  W.  U.  T.  Co.  V.  AlUn,  66  Miss.  549^  1889. 
^94  U.  S.  113,  at  106,  1876. 
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frequently  criticised,  is  still  undoubted  law  in  our  Supreme 
Court/'  that  Lord  Hale,  more  than  two  hundred  years 
before,  had  settled  the  principle  that  ''when  private  prop- 
erty is  'affected  with  a  public  interest,  it  ceases  to  be  juris 
privati  only.*  '*  In  other  words,  when  property  is  dedi- 
cated to  the  use  of  the  public,  the  public  has  an  interest 
in  seeing  that  the  purpose  of  the  dedication  is  carried  oat. 

We  must  consider  whether  a  td^^raph  company  does 
devote  its  property  to  the  use  of  the  public,  and  if  so»  the 
extent  of  the  public  interest  in  that  use. 

Fortunately,  we  need  not  consider  the  vexed  question  of 
what  constitutes  a  public  use;*^  for,  "in  the  present  state  of 
d\ilization,  it  would  be  idle  to  assert  that  a  tdegraph  com- 
pany is  not  charged  with  a  public  function.  The  tdegraph 
company  in  this  case  does  not  so  assert."^  So  deariy  has 
the  depth  of  the  public  interest  in  td^;raph  companies 
been  recognized,  that  abroad  they  generally  are  adminis- 
tered by  the  government  itself,  and  we  know  that  national 
ownership  of  telegraph  lines  in  this  country  has  been  urged 
not  infrequently. 

What  is  the  extent  of  the  public  interest  in  that  use? 
The  most  obvious  interest  of  the  public  is  that  the  public 
shall  be  entitled  to  use  the  property,  and  it  is  from  this  fact 
that  the  coiuts  have  laid  down  the  rule,  without  hesitation, 
that  every  individual  has  a  right  to  demand  that  the  com- 
pany serve  him  with  as  great  care  and  faithfulness  as,  and 
at  a  no  higher  price  than,  it  serves  any  other  individuaL^ 
But  the  public  clearly  has  an  interest  beyond  the  service 

^CoiHmg  y.  SMt  Yards  C«.,  i«3  U.  S.  79^  ign. 

^  See  I  Lewis,  Eminent  Domain,  i^  If  we  may  be  so  bold  as  to 
criticise  his  definition  of  a  public  use,  we  shcrald  OQesti«Mi  whether  the 
right  of  every  member  of  ue  commmity  to  ose  the  property  was  not 
rather  the  consequence  than  the  proof  of  the  fact  that  the  use  was 
public.  For  interesting  discussions  of  the  question  as  to  what  consti- 
tutes a  public  use,  see  MalUr  #/  RemnlU,  4<>  App.  Div.  N.  Y.  sy,  il^ 
where  the  quotations  of  the  New  York  Stock  Exchanp  were  hdd  not 
to  be  affected  with  a  public  interest,  and  Inter  Ocean  Ft^,  C#.  ▼.  Asm- 
dated  Press,  184  III  43^  1900.  where  a  contrary  conclusion  was  reached 
concerning  the  franchise  of  the  Associated  Press. 

•Per  Irvine.  C,  in  IV.  U.  T.  Co.  v.  CaU  Pnb.  C#^  44  Neb.  316^  at 

"^  State  ex  rel,  v.  Del.  and  AOantk  Tel  Ca.,  47  Fed.  663.  1891:  State 
ex  rei  v.  Tel.  Co,,  61  S.  C.  $3.  1901:  State  v.  TeL  Co.,  93  Mol  AppL  3A 
190S. 
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of  every  individual  with  equal  care  and  for  the  same  price. 
It  has  an  interest  that  this  equal  care  be  reasonably  great 
and  that  this  same  price  be  reasonably  low.  In  both  cases, 
reasonableness  is  a  question  of  fact:  reasonableness  of  care 
is  for  the  jury;  reasonableness  of  price,  for  the  legislature.^* 
But  the  interest  of  the  public  is  equal  in  both  cases.  I^ 
then,  a  telegraph  company  refuses  to  serve  X.  at  such  price 
as  the  legislature  has  declared  reasonable,  or  with  such 
care  as  a  jury  considers  reasonable,  it  is  guilty  of  a 
breach  of  its  duty  to  the  public  Every  person  in  the  com- 
munity has  a  right  to  demand  that  a  telegraph  company 
transmit  and  deliver  with  reasonable  speed  and  skill  every 
message  intrusted  to  it,  and  a  failure  of  the  company  so  to 
do  is  a  legal  wrong,  an  injuria,  to  every  member  of  the  pub- 
lic; and  this,  it  seems  to  us,  entirely  irrespective  of  any 
statute  requiring  prompt  and  accurate  transmission. 

Many  have  been  the  arguments  as  to  whether  our  law 
recognizes  the  condition  of  injuria  sine  damnum;  the  phrase 
meaning,  we  suppose,  the  violation  of  a  legal  right,  not 
resulting  in  legal  damage.  It  has  been  asserted  that  such 
a  condition  is  possible,  and  that,  like  damnum  sine  injuria, 
it  is  not  actionable.**  Another  authority  maintains  that  it 
is  actionable;**  and  a  third  asserts  that  the  phrase  is  mean- 
ingless.** We  should  be  inclined  to  agree  with  this  last 
view,  for  it  seems  to  us  that  the  violation  of  a  legal  right 
is,  in  itself,  damage  in  the  eye  of  the  law — actual  damage, 
if  you  will,  for,  we  take  it,  actual  damage  means  nothing 
more  than  damage  which  is.  It  is,  however,  immaterial 
whether  we  say  that  injuria  involves  damnum,  and  that 
both  are  essential  to  a  cause  of  action,  or  that  injuria  does 
i«ot  involve  damnum,  and  that  injuria  alone  is  requisite  for 
a  cause  of  action.  In  either  view  it  would  seem  that  if  the 
failure  of  a  telegraph  company  quickly  and  carefully  to 

'  X€b.  Telephone  Co.  v.  Sfatt,  55  Neb.  627,  iS^BL 

**  Weeks,  Damnum  absque  injuria^  §  5;  unless  Weeks  understands  b/ 
the  phrase  a  legal  wrong  to  A.,  causing  damage  to  B.,  in  which  case 
it  would  seem  almost  axiomatic  that  B.  could  not  sue— he  has  not 
suffered  any  injuria. 

^  Broom,  Common  Law  (9th  ed.)>  Sao;  WM  v.  Mfg.  Co.,  3  Sumner, 
189,  1838,  per  Story,  J. 

"*  Watson,  Personal  Injuries,  |  9^ 
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deliver  a  message  be  an  injuria  to  every  member  of  the 
community,  every  member  should  be  allowed  to  sue — 
which,  of  course,  he  is  not.    What  is  the  reason  for  this? 

Let  us  consider  a  public  nuisance.  It  is  well  settled  that 
"the  plaintiff  cannot  champion  the  cause  of  the  public,  and 
have  it  abated  or  restrained,  unless  it  can  show  a  special 
particular  injur}^  resulting  from  said  nuisance  to  itself  or 
its  property,  peculiar  and  distinct  from  the  injur}^  and  dam- 
age which  the  public  in  general  suffers  from  said  nuis- 
ance."** This  is  not  because  every  member  of  the  public 
is  not  injured  by  the  public  nuisance;  it  is  because  the 
injury  to  each  member  is  so  small  that  it  could  be  com- 
pensated by  nominal  damages,  and  the  recovery  of  nominal 
damages  would  encourage  a  useless  multiplicity  of  suits. 
'The  law  abhors  the  multiplying  of  such  suits,  and  has 
consequently  taken  away  from  all  members  of  the  com- 
munity alike  this  cause  of  action  in  respect  of  nominal  dam- 
ages to  which  they  may  become  entitled,  and  has  substi- 
tuted the  remedy  by  indictment/'**  This  is  merely  the 
extension  to  a  civil  wrong  of  the  universal  rule  in  criminal 
law,  that  citizens  sometimes  must  surrender  their  indi- 
vidual rights  of  action  to  a  common  representative,  in  the 
interests  of  convenience.  But  as  was,  long  ago,  the  case 
in  criminal  law  too,  ''if  the  violation  of  the  right  is  accom- 
panied by  substantial  injury  to  any  member  of  the  conn 
munity,  his  right  of  action  to  recover  damages  in  respect 
of  it  remains  untouched.  ***  We  must  notice,  then*  that 
every  member  of  the  community  has  a  cause  for  action 
when  there  is  any  breach  of  a  public  duty,  but  that,  in  the 
interests  of  policy,  the  right  of  action  is  given  only  to 
those  whose  damage  is  of  an  appreciable  amount. 

The  same  is  true,  it  is  submitted,  in  the  case  of  a  breach 
of  public  duty  by  the  telegraph  company.  Every  indi- 
vidual suffers  a  legal  wrong  from  this  breach,  and  every 
member  of  the  community  sustains  an  injury — viz.,  the 
general  diminished  confidence  in  the  efficiency  of  this  public 

"  Per  Toney,  J.,  in  LouisviiJe  Mfg.  Co.  v.  Ry.  C*.,  reported  ffom 
private  print  in  3  Amer.  Flee.  Cas.  2^  at  265,  legoi 
"  Piffgott,  Torts,  155. 
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agent — ^but  of  so  small  a  pecuniary  amount  that  he  is  not 
allowed  to  recover  the  nominal  damages  which  would  be 
compensation  for  the  injury.^  But  if  any  individual  suffer, 
as  a  not  too  remote  consequence  of  this  breach  of  duty, 
special  damage  of  a  kind  recognized  by  law,  he  will  be  en* 
titled  to  sue. 

If  our  premises  be  sound,  we  have  established  a  right  of 
action  in  the  addressee  in  every  case  where  he  suffers,  as  a 
proximate  consequence  of  the  company's  breach  of  duty, 
particular  damage;  his  cause  of  action,  however,  being 
founded,  not  on  the  damage,  but  on  the  breach  of  duty. 

This  reasoning,  of  course,  would  give  the  sender  a  similar 
right  of  action,  and  the  question  naturally  arises,  what 
effect  will  the  contractual  right  of  action  which  exists 
always  in  the  sender,  and  frequently  in  the  addressee,  have 
oil  this  delictual  liability  of  the  company?  To  speak  of 
the  tort  as  "founded  upon  contract,"'  as  is  done  frequently 
in  this  and,  on  this  point,  in  the  analogous  case  of  a  com- 
mon carrier,**  is,  we  think,  confusing.  The  tort  obligation 
is  entirely  independent  of  the  contract  obligation.  True, 
the  plaintiff  cannot  recover  without  alleging  the  contract* 
but  that  is  because,  in  the  nature  of  things,  the  duty  can- 
not arise  until  the  contract  is  made.  Until  transmission  is 
requested  there  can  be  no  duty  to  transmit.  That  the  tort 
liability  does  not  depend  on  the  existence  of  a  contract  is 
evident  from  the  fact  that  a  refusal  to  contract  is,  except 
under  extraordinary  circumstances,**  per  se^  a  tort.** 
Equally  independent  of,  although  arising  cotemporane- 
ously  with,  the  contract  obligation,  is  the  public  duty  to 
transmit  with  due  care  and  speed. 

Were  the  contract,  then, unconditional,  it  would  have  no 
effect  at  all  on  the  right  of  action  for  breach  of  duty  except 
on  the  question  of  the  charge  for  transmission.    But  as  a 

**  It  is  conceived  that  if  a  telegraph  company  were  guilty  of  con- 
stant acts  of  negligence,  its  charter  could  be  forfeited  by  the  state: 
2  MoraWetz  on  Corps.,  {  1018^  which  proves  that  the  negligence  is  a 


wrong  to  the  public 

'*Serw€  V.  N.  Pac.  R.  R.,  48  Minn.  A  8if  i8s>s. 

**  Merriam,  Negligence  of  Telegraph  Companies,  6  South.  Law  Rev^ 
N.  S.,  321,  at  34a,  iSBo. 

"  Cray  v.  IV.  U,  T.  Co,,  87  Ga.  350^  1891;  see  the  analogous  case  of  a 
gas  company,  Cay  v.  Gas  C0.,  146  Ind.  655,  especially  at  662,  1897. 
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matter  of  fact,  telegrams  always  are  sent  subject  to  mmicr- 
ous  conditions,  such  as  the  stipukition  that  the  company 
will  not  be  liable  for  unrepeated  messages,  or  unless  claims 
are  presented  within  sixty  days,  etc  It  would  seem  mani- 
festly unfair  to  allow  a  party  to  a  contract  containing  such 
conditions  to  evade  their  force  merely  by  changing  the 
fonn  of  his  action.  We  cannot  here  consider  the  validity 
of  these  conditions,  although  firmly  convinced  that,  even 
where  it  is  upheld,  the  conditions  have  a  much  greater 
moral,  than  l^gal,  effect.**  But  conceding  them  valid,  it 
seems  clear  inat  if  the  sender  sued  within  sixty  days  for  a 
breach  of  duty,  the  sixty-day  limitation  of  action  would  be 
immaterial;  and  so,  if  he  sued  for  the  late  delivery  ot  a 
message,  it  would  seem  evident  that  the  clause  limiting 
liability  for  unrepeated  messages  should  have  no  effecL** 
It  would  seem,  therefore,  logical  to  say  that  the  sender  or 
addressee  could  ^ue  for  breach  of  the  public  duty,  and  that 
to  this  action  the  telegraph  company  could  set  up  any 
valid,  relevant  contract  stipulations  agreed  to  by  the  plain- 
tiff;** such  stipulations  being  regarded  as  a  pro  tanio  waiver 
of  the  plaintiff's  right  to  insist  on  the  performance  by  the 
company  of  its  public  duty.  This  has  been  held  to  be 
the  proper  procedure  in  an  action  against  a  common  car- 
rier« 

We  have  proceeded  this  far,  that  the  sender  can  sue 
always,  and  the  addressee  frequently,  in  contract;  but  that 
that  which  is  a  breach  of  contract  is  also  a  breach  of  public 
duty,  and  consequently,  to  the  sender  and  addressee,  as 
well  as  to  every  other  individual  in  the  community,  a  \tgiX 

^\il^  believe  that  it  has  not  been  pointed  out  that  the  opinion  in 
Primrose  v.  IV.  U.  T,  C#^  154  U.  S.  i.  1894.  the  last  case  whidi  has 
held  the  stipulation  against  liability,  for  mirepeatcd  messages*  to  Inr- 
nish  the  company  immnnity  even  against  negligence,  was  gnrcn  by  the 
same  judge  who  delivered  the  opinion  in  the  first  important  case 
where  a  similar  conclusion  was  reached:  GfimMitt  ▼.  IK.  C/.  71  Cil,  its 
Mass.  am  1873;  the  late  Mr.  Justice  Gray,  a  lawyer  of  nagirificcit 
ability,  but  temoeissimnu  prwptiH. 

*  IK.  U.  T.  Co.  V.  FemtoH.  52  Ind.  i,  i9n;  W.  U.  T.  C:  v.  Brwsdk 
72  Tex.  654*  1889;  CMlro,  Birkeii  v.  IK.  U.  T.  C#..  103  Mich.  361,  i8!m- 

*  Jy.  U.  T.  Co.  V.  Yopsi.  118  Ind.  248,  1889:  Skno  v.  P.  T.  C.  O,  ?9 
Miss.  670^  1902,  where,  although  the  sender  sued  in  tort»  the  action  was 
held  to  be  governed  by  the  law  of  the  place  where  Uie  contract  was 
made. 

*  Boom  v.  R.  R,  Co.^  9/  Gn.  4^  18^. 
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wrong,  for  which,  however,  the  sender  and  addressee  can 
sue  only  if  they  suffer,  as  a  not  too  remote  consequence  of 
the  wrong,  peculiar  damage  of  a  kind  recognized  by  the 
law.  Our  next  consideration  must  be,  what  u  the  test  of 
remoteness,  and  then,  what  element*  of  damage  are  recog- 
nized at  law;  in  order  to  determine  in  what  cases  the  sender 
and  the  addressee  may  sue,'  either  ex  cofUractu  or  ex  deticto. 

II.  The  Liability  for  Non-Performance  of  the 

Duty, 

I.  The  Measure  of  Damages. 

In  the  very  beginningwe  must  notice  a  great  distinction, 
from  the  overlooking  of  which  great  confusion  has  re- 
sulted/* between  the  necessary  proximity  of  the  injury  and 
the  legal  elements  of  recovery.  Pecuniary  loss  is  always 
a  legal  element  of  recovery,  and  yet  frequently  it  cannot  be 
compensated  for,  because  too  remote;  so,  it  may  be  that 
mental  anguish  is  a  proximate  enough  consequence  of  the 
ill  jury,  and  yet,  that  it  cannot  be  compensated  for,  because 
not  a  legal  element  of  recovery.  We  shall  consider  first 
the  necessary  proximity  of  the  result  assumed  to  be  a  legal 
element  of  recovery. 

(a)  In  Contract. — ^We  have  seen  that  the  sender  and  ad- 
dressee of  a  telegram  may  sue,  in  many  cases,  in  contract. 
How  proximate  must  be  the  injury  which  they  suffer  to 
the  breach  of  contract,  in  order  that  they  may  recover? 
This  question  always  is  answered  by  saying  that  the  injury 
must  come  within  the  rule  in  Hadley  v.  Baxendale**  and  we 
must  consider,  therefore,  the  rule  laid  down  in  that  case.^ 

"  Distinction  was  overlooked  in  I  Sutherland,  Damages  (ad  ed.)ff  M 
and  this  fact  has  caused  much  of  the  confusion  in  the  telegraph  cases** 
t.  g.,  in  IVadsworlh  v.  IV.  U,  T.  Co,^  86  Tenn.  69s,  188&. 

-9  Exch.  34,  1854. 

"  It  would  be  most  interesting  to  have  an  essay  on  the  measure  of 
damages  in  contract  before  Hadley  v.  BaxendaU.  That  rule  seems  to 
have  been  laid  down  through  a  lucky  misunderstanding  of  an  inac- 
curate statement  in  Sedgwick.  One  has  only  to  read  the  report  of  the 
case  in  23  L.  J.  N.  S.  Exch.  179,  to  see  how  great  was  the  influence  of 
Sedgwick  on  the  decision.  He  was  one  of  Uie  American  law  writers 
best  knov^n  abroad,*  and  his  work  on  Damages,  of  which  the  second 
edition  had  just  appeared  in  1852,  was  cited  four  times  during  the  argu- 
ment in  Hadley  v.  BaxendaU.  Sedgwick  professed  to  adopt  the  civil 
law  rule  (see  id  ed.  ixa),  but  he  seems  to  have  misapprehended  what 
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It  seems  to  be  this:  that  compensation  may  be  had  for 
those  results  of  the  breach  of  contract  which  a  reasonabk 
man,  looking  ahead  at  the  time  that  the  contract  was  made* 
would  foresee  as  the  likely  consequences  of  his  failure  to  ful- 
fill his  contract,  under  the  then  known  circumstances.  We 
must  keep  this  clearly  in  mind:  the  test  is,  what  a  reason- 
able man  really  would  foresee.  It  is  very  easy  to  consider 
consequences  which  are  natural  results  of  a  breach  of  con- 
tract as  equivalent  to  the  consequences  which  an  ordinary 
man  would  anticipate,  and  to  substitute  for  :he  measure  of 
damages  in  contract,  viz.,  the  usual  consequences  of  known 
conditions,  the  measure  of  damages  in  tort.  \4z.,  the  nat- 
ural consequences  of  unknown  conditions.^  We  see  this 
done  every  day;  c.  g.,  Mr.  Pollock  says,  •'the  liability  of  a 
wrongdoer  for  his  act  is  determined  ...  by  the  extent 
to  which  the  harm  suffered  by  the  plaintiff  w^as  the  natural 
and  probable  consequence  of  the  act.  This  appears  to  be 
also  the  true  measure  of  liability  for  breach  of  contract/*** 
This  statement,  we  submit,  is  not  accurate  unless  it  be 
always  true  that  what  the  jury,  at  the  time  of  trial, 

that  rule  wai.  He  appears  to  have  believed  that  the  measure  of  dam- 
ages for  breach  of  contract  in  the  civil  law  was  limited  to  tboae  coo- 
sequences  which  the  parties  actually  contemplated  at  the  time  that  they 
entered  into  the  contract,  and  that  if,  as  a  matter  of  fact,  thej  had  not 
looked  ahead  to  any,  there  could  be  no  recovery.  Considering  that 
contract  is  purely  a  voluntary  relation,  there  may  be  more  than  usually 
is  thought,  to  be  said  in  favor  of  such  a  rule,  and  in  opposttsou  to  a 
rule  which  may  impose  on  one  party  to  a  contract  greater  liabilities 
and  give  to  the  other  greater  rights  than  either  thought  that  he 
was  contracting  for.  However,  it  seems  clear  that  the  latter  was  really 
the  civil  law  view,^  and  Baron  Alderson's  famous  paragraph  is  peihaps 
an  exact  paraphrase  of  it.  Inasmuch  as,  under  the  dvil  law,  any  sum 
fixed  by  the  parties  was  binding  on  them,  as  the  measure  of  recovery, 
it  may  be  doubted  whether  the  civil  law  rule  was  well  adapted  to  our 
system  of  law,  where  the  tcndeiK^  to  hold  invalid,  estimates  ol  dam- 
ages made  by  the  parties  a  priori  is  so  strong. 

*Of  course,  strictly  speaking,  perhaps  nothing  which  happens  is 
not  natural,  if  that  word  be  considered  antithetical  to  stipematmraL  As 
applied  to  liability  in  tort,  it  should  be  considered  as  antithetical  to 
winaluraL  Just  what  unnatural  signifies  is  not  easy  to  state;  it  means 
more  than  unusual  and  less  than  not  according  to  the  law  of  nature; 
for  if  this  latter  meaning  be  given  to  it,  liability  would  not  be  avoided 
by  showing  a  supervening  cause. 

*  Torts  (3d  E.  ed.).  501. 

•  See  the  tone  of  his  letter  to  Lord  Bramwell,  Fairfield,  Memoirs  of 
Bramwell,  09,  1S98L 

b  Code  Gvil,  art.  1150.  Recoverable  damages  are  those  "fm'  mU  hi 
prhns,  CM  qn^on  a  ^  privmr  hri  du  catUraL** 
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sees  to  have  been  a  natural  consequence  of  the  breach  of 
contract  would  have  been  foreseen  by  a  man,  at  the  time 
when  the  contract  was  made,  as  a  consequence  likely  to 
ensue  its  breach.  When  blue  litmus  paper  is  touched  with 
a  colorless  acid,  any  chemist  would  say  that  its  change  to 
red  was  entirely  natural,  but  what  ordinary  man,  knowing 
nothing  of  the  character  of  litmus  paper  or  of  the  acid, 
would  think  such  a  change  of  color  probable?  There  is  a 
great  difference  between  results  which  are  natural  and 
those  which  a  reasonable  man  would  foresee,  and  the  lia- 
ability  of  one  who  breaks  his  contract  does  not  extend 
beyond  results  of  the  latter  kind,  under  the  rule  in  Hadlty 
V.  BaxendaU.^ 

Except  in  a  very  few  cases,  which  we  shall  consider  later, 
the  courts  from  the  beginning  have  considered  the  rule  of 
damages  laid  down  in  that  case  as  the  one  to  be  applied 
in  actions  against  a  telegraph  company  for  failure  promptly 
and  properly  to  transmit  and  deliver  telegrams.**  We  pro- 
]>ose  now  to  consider  the  three  possible  situations  which 
may  arise  as  the  message  discloses  all  the  details  of  the 
transaction  to  which  it  relates,  or  only  the  nature  of  the 
transaction,  or  nothing  about  the  transaction,  and  see 
what  the  result  of  applying  the  rule  in  Hadlcy  v.  BaxendaU 
would  be  in  each  case.  Then  we  shall  consider  whether 
that  rule  should  be  applied  at  all,  in  the  case  of  telegrams, 
and  if  not,  what  rule  should  be  applied. 

I.  If  the  message  be  a  business  message,  and  disclose  in 
itself,  or  if,  when  it  is  sent,  there  be  told  to  the  operator, 
sufticient  facts  to  enable  him  to  know  the  "nature,  import- 
ance or  extent  of  the  transaction  to  which  it  related,  or  of 
the  position  which  the  plaintiff  would  probably  occupy  if 
the  message  were  correctly  transmitted,"**  it  may  be  that  if 

^  Bohlen,  Liability  of  Negligence,  40  Am.  L.  Reg.  (N.  S.)  79,  80^ 
Si,  1901;  per  Deemer,  J.,  Mentset  v.  IV.  U.  T.  Co.,  93  lowi,  75a,  iSgs* 
quoted  infro^  p.  loa 

•  Sln-enson  v.  Montreal  Tel  Co.,  16  U.  C  Q.  B.  sjo,  1858;  Bryani  v. 
Awcrican  Tel.  Co..  i  Daly,  N.  Y.  575.  i«)6;  Bodkin  v.  IV.  U.  T.  Co.,  ji 
Fell.  134.  1887;  fV.  U.  T.  Co.  V.  HaU,  \2a  U.  S.  444,  1888;  W.  U.  T.  Co. 
V.  irihon,  32  Fla.  527,  1893;  W^.  U.  T.  Co.  v.  Odom,  21  Tex.  Gv.  App. 
537,  1899. 

•  Per  Mr.  J.  Gray,  in  Primrose  v.  IV.  U.  T.  Co.,  154  U.  S.  i.  at  33, 
1894. 
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the  rule  in  Hadlcy  v.  Baxaidale  be  applicable  evefp  to  tele- 
grains,  it  could  be  applied  with  propriety  here.**  The  com- 
pany knoAving  the  nature,  importance  or  extent  of  the 
transaction  could  be  required,  not  unreasonably,  to  antid- 
pate  the  damages  which  followed,  not  too  remotely,  its 
breach  of  contract;  and  the  same  would  be  true  if  equiva- 
lent details  were  disclosed  in  the  case  of  a  social  mes- 
sage. 

It  is  evident,  however,  that  had  the  plaintiff  been  al- 
lowed to  recover  only  in  cases  where  he  made  known  every 
detail  of  the  transaction  to  which  his  message  related,  re> 
coveries  would  have  been  most  unusual.  In  many  cases 
the  very  nature  of  the  transaction  requires  that  its  details 
be  kept  secret  ;^^  and  even  where  secrecy  is  not  required, 
the  expense  of  sending  such  a  message  would  be  prohibi- 
tive. Of  commercial  messages,  it  might  be  said,  as  it  has  of 
social,  that  ''to  require  the  family  pedigree  [the  details  of  a 
business  negotiation]  to  be  inserted  in  telegrams  announc- 
ing serious  illness  or  death  would  deprive  the  greater  part 
of  the  public  of  the  benefits  of  telegraphy/*"  True,  the 
details  might  be  told  in  the  ''unwilling  ears"  of  the  operir 
tor,  but  in  how  many  cases  would  the  operator  have  time 
or  inclination  to  hear  them? 

2.  The  impracticability  of  allowing  recovery  only  wheo 
all  of  the  details  of  a  transaction  are  disclosed  has  resulted 
in  an  almost  unanimous  rejection  by  the  courts  of  such  t 
requirement,  and  the  adoption  of  a  rule  which  seems  to 
hold  it  sufficient  to  warrant  recovery  that  the  nature  of 
the  business  should  be  made  known,  or  that  enough  should 
be  shown  to  render  it  probable  that  some  loss  would  fol- 
low if  it  were  not  duly  delivered.  It  is  sufficient  if  the  mes- 
sage appear  to  be  "a  commercial  message  of  value,*""  or  to 
relate  to  a  "matter  of  business  which,  if  improperly  defiv- 
ered,  might  lead  to  pecuniary  loss,****  or  to  "a  commercial 

^Candet  t.  W.  U.  T.  Co.,  34  Wis.  47i»  1874  (Semble);  Btaupfi  f. 
P.  and  A.^  21  Minn.  155,  1874. 
"  Per  Guffy,  W.  U.  T.  Co.  t.  Eubank,  100  Ky.  591,  at  604,  i4l7. 
**Pcr  Marr»  J.,  IV.  U.  T.  Co.  v.  RosentreUr,  80  Tex.  406^  at  419^  i^^U 
"  W.  U.  T.  Co.  V.  Bhmchard,  68  Ga.  299,  1883. 
^Pepptr  V.  IV.  U.  T.  Co.,  B7  Ttnn.  554.  1889^ 
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business  transaction"*^*  or  a  ^'pending  trade/''*  or  if  the 
operator  should  have  foreseen  "'serious  consequences**^ 
Itom  its  careless  delivery,  or  if  enough  was  shown  ''to  put 
an  ordinary  and  prudent  person  upon  inquiry/*^  This 
view  has  been  held,  almost  without  exception,  to  be  in 
strict  accordance  with  the  rule  in  Hadley  v.  BaxendaU^ 
and  has  been  applied,  necessarily  to  social,  as  well  as  to 
commercial  messages.** 

A  glance  at  a  very  early  and  at  a  very  late  case  will  show 
to  what  a  flattering  length  the  courts  have  gone  in  their 
estimation  of  the  actual  foresight  of  \  reasonable  man. 

In  Squire  v.  W.  U.  T.  Co.^^  there  was  a  delay  in  the  de- 
livery of  the  following  message:  ''Will  take  your  hogs  at 
your  offer.** 

The  court  said  that  the  action  was  tx-c<mtractu,  laid 
down  the  rule  that  "a  party  can  be  held  liable  for  breach  of 
a  contract  only  for  such  damages  as  are  the  natural  or 
necessary  and  immediate  and  direct  results  of  the  breach-^ 
such  as  might  properly  be  deemed  to  have  been  in  con- 
templation of  the  parties  when  the  contract  was  entered 
into*'** — and  allowed  the  sender  to  recover  the  difference 
between  the  contract  price,  which  posterity  has  no  more 
means  of  knomng  than  the  telegraph  company  had,  and 
the  market  price,  of  250  dressed  hogs.  If  it  be  said  that 
one  looking  at  the  message  as  sent  would  have  known  that 
**y(mr  hogs**  meant  250,  and  not  two  or  2,000  hogs,  not 
undressed,  but  dressed,  and  that  "ymr  offer**  was  whatever 
it  may  have  been,  we  may  ask  with  reason,  "What  manner 
of  man  is  this?** 


"P.  r.  C-  Co.  V.  Lathrcp,  131  IlL  575,  1890;  W.  U.  T.  Co.  v.  Carver^ 
15  Tex.  Civ.  App.  547,  1897;  W.  U.  f.  Co.  v.  Tmmer,  60  S.  W.  43a*  Tex. 
1901 ;  Commiuion  Co.  v.  W.  V.  T.  Co.,  74  S.  W.  876*  Ma  1903. 

^HerroH  v.  IV.  U.  T.  Co.,  90  Iowa,  129^  1894- 

^  Carreli  v.  W.  V.  T.  Co.,  8I3  Iowa,  a57>  i80l. 

^Brooks  V.  W.  U.  T.  Co.,  72  Pac  499p  Utah,  1903. 

**  The  only  doubt  which  we  have  found  expressed  as  to  the  propriety 
of  such  an  application  if  in  Bitrhaus  v.  IV.  U.  T.  Co.,  8  Ind.  App.  246^ 
1893. 

*  W.  U.  T.  Co.  V.  Adams,  75  Tex.  531,  1889^ 

"^  98  Mass.  23^  1867. 

"  Per  Bigelow,  C  J.,  at  sgBL 
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In  JV.  U.  T.  Co.  V.  Birge-Forbcs  Co.^^  the  message  which 
was  not  delivered  promptly  enough  read,  "All  right.  Sell 
bluffing  each  described  amply/' 

The  Texas  court  held  that  a  reasonable  man  would  have 
foreseen,  as  a  likely  consequence  of  the  failure  promptly  to 
deliver  this  message,  that  the  sender  thereby  would  lose 
the  sale  of  200  bales  of  cotton  at  1 1^  cents  per  pound.** 

When  we  reach  such  a  decision,  there  are  but  two  alter* 
natives— either  the  courts  are  not  applying  the  rule  in  Had- 
ley  V.  BaxcndalCf  or  they  arc  interpreting  that  rule  as  mak- 
ing something  other  than  the  actual  contemplation  of  a 
reasonable  man  the  measure  of  damages.  They  profess  to 
apply  the  rule  in  Hadlcy  v.  Baxatdale,  but  they  seem  to 
have  construed  the  first  branch  of  the  rule  in  Hadley  v. 
Baxcndak — that  the  damages  ''should  be  such  as  may 
fairly  and  reasonably  be  considered  arising  naturally,  L  r., 
according  to  the  usual  course  of  things,  from  such  breach 
of  contract  itself*' — to  mean  that  the  damages  are  not  lim- 
ited to  what  the  parties,  as  reasonable  persons,  should  have 
foreseen  at  the  time  when  the  contract  was  made,  as  con- 
sequences likely  to  follow  its  breach,  but  extend  to  all  nat- 
ural consequences,  not  too  remote.  If  there  be  any  differ- 
ence between  the  measure  of  damages  in  tort  and  in  con- 
tract, and  we  imagine  that  few  would  deny  that  there  is^** 
we  submit  that  the  first  branch  of  the  rule  in  Hadley  v. 
Baxcndale  was  not  meant  to  make  the  test  in  contract  just 
exactly  what  it  is  in  tort — ^viz.,  are  the  injuries  complained 
of  natural  and  not  too  remote  consequences  of  thewrong? — 
and  to  render  superfluous  the  second  branch  of  that  rule. 
The  frequent  suggestions  in  the  cases,  that  if  the  telegram 
itself  did  not  disclose  enough  of  the  contract,  it  was  the 
operator's  duty  to  inquire  about  the  nature  and  details  of 
the  transaction  to  which  the  message  related,**  show  that 
the  courts  have  realized  that  no  leasonable  man,  from  the 
facts  disclosed,  would  have  anticipated  the  injury  which 

-69S.  W.  181.  Tex.  1902. 

••  See  also  IV.  U.  T.  Co,  v.  Nagte,  11  Tex.  Cir.  App.  539,  l%>5- 

"  For  a  vigorous  statement  in  accord  with  these  views,  see  IV.  U.  T. 
Co.  V.  IVihon,  3a  Fla.  527,  1893. 

"  IV.  U.  T.  Co.  V.  Carter,  85  Tex.  580,  1893;  IV.  U.  T.  Co.  v.  Tumtr, 
60  S.  W.  432,  Tex.  1901;  2  Redfield,  Railways,  S  i8s)b,  f  19^ 
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resulted.  As  to  the  suggestions  themselves,  if  such  a  doc- 
trine were  sanctioned  in  the  telegraph  cases,  consistency 
would  require  its  application  of  every  action  of  contract, 
and  would  substitute  a  rule  en'trely  different  from  any 
heretofore  known  in  these  actions. 

3.  That  such  a  new  rule  was  not  intended  to  be  sanc<» 
tioned  is  evident  from  the  fact  that,  the  very  court  which  has 
urged  it  most  has  refused  to  apply  it  to  the  case  of  cipher 
messages.*^  If  the  message  disclosed  that  some  loss  will 
follow  its  careless  delivery,  Hadlcy  v.  Baxcndah  is  held  to 
warrant  the  recovery  of  all  the  damage,  not  too  remote, 
which  follows;  but  if  the  message  be  in  cipher,  only  nominal 
damages  can  be  recovered.  If  the  operator  be  under  a 
duty  to  require  the  further  information  in  any  case,  one 
Vi'ould  have  thought  that  he  would  be  so  bound  when  the 
message  was  entirely  unintelligible  to  him,  and  one  might 
have  thought,  even,  that  il  the  anticipation  of  some  injury 
alone  be  required  to  bring  the  case  within  the  rule  of 
Hadlcy  v.  Baxatdale,  the  mere  fact  of  the  message  having 
been  sent  in  cipher  should  cause  such  anticipation  in  the 
mind  of  a  reasonable  man.  One  cannot  but  feel  surprir>ed 
that  so  practical  a  judge  as  Dixon,  C.  J.,  should  say  that 
an  operator  might  presume  that  a  cipher  message  was  '^a 
mere  item  of  news,  or  some  other  communication  of  tri- 
fling and  imimportant  character."** 

However,  except  in  Virginia,**  Alabama,**  Georgia,** 
Kentucky**  and  probably  Mississippi,**  the  sender  or  ad- 

■•  Dat-idson  v.  IV.  U.  T,  Co.,  39  S.  W.  605,  Tex.  i8g7. 

"  Candce  v.  IV.  U.  T.  Co.,  34  Wis.  471.  1874.  «t  480.  In  Sounders  r. 
Sluari  (L.  R.  I.  C.  P.  D.).  326,  i8;6,  the  operator  admitted  that  he 
knew  the  cipher  telegram  to  be  a  business  message,  and  yet  only  nomi- 
nal damages  were  allowed  to  the  pSaintiff ;  but  in  IV.  U.  T.  Co.  v.  Bell^ 
24  Tex.  Civ.  App.  572,  1900,  the  operator  was  alleged  to  have  known 
the  importance  of  the  cipher  message,  and  although  the  court  did  not 
comment  on  the  fact  that  the  message  was  in  cipher,  it  considered  the 
question  as  though  that  fact  would  have  had  no  effect  on  the  right 
of  recovery. 

"  ly.  U.  T.  Co.  V.  Reynolds,  77  Va.  173.  1883. 

*^Daughtery  v.  Am.  Tel.  Co.,  75  Ala.  168,  1883. 

"  DodH  Co.  V.  P.  T.  Co.,  112  Ga.  685,  19^1. 

••  IV.  U.  T.  Co.  V.  Eubank,  100  Ky.  591.  1897  (dictum). 

**Shingleur  v.  W.  V.  T.  Co.,  72  Miss.  1030,  1895.  See  dissenting 
opinion  in  Shaw  v.  P.  T.  Co.,  79  Miss.  670,  at  695,  1902;  P.  T.  Co.  v. 
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dressee  of  a  cipher  message  can  recover  only  nominal  dam- 
ages for  its  late  or  inaccurate  delivery.^  The  courts  aUow- 
ing  recovery  of  full  damages  either  reject  altogether  the 
rule  in  Hadlcy  v.  Baxendale — ^in  the  Daugherty  case,  Baroo 
Alderson's  language  was  declared  ''in  itself  inapt  and  in* 
accurate"— or  else  that  ntle  has  been  consideredassanction- 
ing  recovery  for  all  natural  consequences,  not  too  remote.** 
The  great  majority  of  courts,  seemingly  forgetful  that  in 
the  cases  like  the  Squire  case,  or  the  Birge-Forbes  Com- 
pany case,  they  were  in  pari  delicto^  have  denounced  with 
vigor  this  interpretation  of  the  rule.  ''The  assertion  as  a 
rule  of  law  that  one  party  to  a  contract  shall  a!<me  have 
knowledge  that  a  breach  of  that  contract  will  directly  result 
in  the  loss  of  thousands  of  dollars,  and  that  upon  sudi 
breach  he  can  recover,  of  the  other  party  to  the  contract^  all 
of  such,  to  him,  unforeseen,  unexpected,  uncontemplated,  mm- 
conscnted-to  damages,  seems  to  us  to  be  a  complete  up- 
heaval of  all  the  old  land-marks  in  reference  to  damages 
upon  broken  contracts,  and  the  establishment  of  a  new 
fii/r,  that  is  neither  fair,  just  nor  equitable;  and  which,  if  it 
is  to  be  applied  to  the  broken  contracts  of  telegraph  com- 
panies, must  also,  according  to  every  principle  of  consist- 
ency, be  applied  under  like  conditions  to  every  violated 
contract**** 

This,  it  seems  to  us,  is  sound  argument,  and  we  cannot 
but  ask  ourselves  why  it  was  not  applied  in  the  case  of 
messages  which,  although  not  in  cipher,  are  so  condensed 
that  they  give  as  little  information  as  if  they  were.  Cer- 
tainly the  suggestion  that  recovery  is  denied  in  the  case  of 
a  cipher  message,  because  no  one  but  the  sender  and  the 

Rhelt,  33  S.  4x2,  Miss.  1903;  Florida  adopted  that  view  otigioaBj, 
IF.  U.  T.  Co.  T.  Hyer,  22  Fla.  637,  1886;  bi*t  later  overruled  the  Hpcr 
case.  IV.  U.  T.  Co.  ▼.  IVHson,  32  Fla.  537.  i8ui;  in  Pennsylvaiiia.  IV,  U. 
T.  Co.  V.  Landis,  21  W.  N.  ^  1888^  is  overmled  practtcalljr  bgr  Ar* 
giusom  v.  Ang^-^Am.  TtL  Co.^  178  Pa.  377t  18961 

••  IV.  U.  T.  Co.  V.  Candte,  34  Wis.  47i,  1874;  P-  T.  Co.  v.  LaObrop.  131 
III.  575.  1890;  Primrose  v.  IV.  U.  T.  Co.,  154  U.  S.  I,  1894;  Ferpusom  v. 
Anglo-Am.  Tel.  Co.,  178  Pa.  377»  1896;  Lumber  Co.  v.  IV.  U.  T.  Co.,  M 
S.  W.  309^  W.  Va.  1903  (doubting  the  propriety  of  this  prevailing  doc* 
trine). 

-  IV.  U.  T.  Co.  V.  IVoy,  8I3  Ala.  54s,  i887- 

**  Per  Taylor,  J.,  in  IV.  U.  T.  Co.  v.  IVilsom^  32  Fla.  s^,  at  531;  ifo 
(Italics  are  those  of  court) 
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addressee  knowing  its  real  meaning,  they  could  fraudu- 
lently give  to  it  whatever  signification  would  enhance  their 
damages  most,*'  would  apply  quite  as  much  to  a  message 
like  the  one  in  the  Squire  case. 

Whether  the  message  be  in  cipher,  or  in  language  so 
brief  that  all  the  details  of  the  transaction  to  which  it  re- 
lates are  not  disclosed,  we  believe  that  under  Htuttey  v. 
Baxendalc  recovery  must  be  limited  to  nominal  damages, 
for  no  reasonable  man  would  have  anticipated  the  injury 
which  actuafly  occurred. 

But  we  further  believe  that  for  two  substantial  reasons 
the  rule  in  Hadley  v.  BaxcndaU  should  not  be  applied  in 
these  telegraph  cases. 

I.  Many  of  the  actions  are  brought  for  inaccuracy  in 
the  transmission  of  messages.  Let  us  take  such  a  mes- 
sage as  thb: — 

''Buy  me  5,000  bushels  of  com  at  57  cents  per  bushd.'* 

If  that  message  be  not  delivered  at  all,  it  is  not  difficult 
to  foresee  what  damage  will  be  suffered.  So,  if  it  be  deKv* 
ered  late;  an  exact  estimate  of  the  damage  cannot  be  made, 
it  is  true,  for  the  market  is  not  invariable,  and  the  length 
of  the  delay  cannot  be  foretold.  But  at  any  rate,  an  ap- 
proximate estimate  can  be  made — as  close  a  one  as  can  be 
made  in  the  case  of  other  contracts.  But  suppose  that  the 
message  be  transmitted  inaccurately.  The  questions  to 
which  such  a  contingency  would  give  rise  are  different 
manifestly  from  those  which  can  arise  in  any  other  depart- 
ment of  the  law  of  contracts;  and  yet,  the  courts,  appar- 
ently w*ithout  hesitation,  have  gone  on  applying  ''systems 
that  are  not  similar  and  principles  that  are  not  analogous** 
until  one  wonders  whether  the  "reasonable  man**  of  Hadley 
V.  Baxendah  could  be  anything  less  than  an  omniscient 
divinity. 

The  possible  changes  in  the  message  are  as  numerous  as 
are  the  w*ords  of  the  English  language.**    "Buy**  may  be^ 

"  Fergussom  v.  TtL  Co.,  178  Pa.  377.  1896L 

**Ahhoiigh,  of  conrse,  if  the  inaccuracy  be  so  great  as  to  put  the 
sendee  on  notice  that  a  mistake  was  made,  he  cannot  act  on  the  mes- 
sage and  hold  the  comjxany  liable  for  the  damages:  Cfrmania  FruU  Co, 
v.  W.  U.  r.  Co,,  70  Pac.  6A  CaL  190a. 
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come  "sell";  '*5,ooo"  may  become  "50"  or  it  may  become 
"50,000";  "57"  may  become  "50*'  or  it  may  become  "67'*; 
"com"  may  become  "oats";  "pears"  has  become 
peaches"  ;••  "Twenty-two"  has  become  "Thirty-three"  ;*•* 
**Valley  Falls"  has  had  every  letter  changed  and  become 
"Neosha  Falls";"*  a  message  sent,  "Mother  started  at 
nine,"  was  received,  "Mother  died  at  nine.""*  In  view  of 
the  utter  impossibility  of  foreknowing  how  a  message  may 
be  altcrei*  in  transmission,  it  is  submitted  that  the  rule  of 
Hadley  v.  Baxcndalc  should  not  be  applied  to  this  class  of 
telegraph  cases  at  least. 

2.  But  there  is  a  broader  consideration  which,  we  feel, 
should  operate  to  prevent  the  application  of  Hadley  v.  Bax- 
cndale  to  these  telegraph  cases  at  all;  and  this  considera- 
tion does  not  concern  the  anticipation  of  the  parties.  The 
contract  which  the  sender  makes  with  the  telegraph  com- 
pany is  to  transmit  a  message,  anci  it  is  not  to  buy  or  to 
sell  merchandise;  and  it  seems  unfair  that  the  liability  of 
the  telegraph  company  should  depend  absolutely  on  the 
terms  of  the  contract  which  the  sender  may  desire  to  make 
with  the  addressee,  and  in  which  the  company  has  not  the 
slightest  interest.  It  is  repugnant  to  what  we  conceive  to 
be  the  law  of  contracts,  ti\ftt  A.  and  B.,  by  the  contract 
they  make,  shall  be  able,  without  any  apparent  restriction, 
to  extend  or  to  diminish  the  liabilities  of  C,  who  stands  in 
no  relation  whatever,  as  to  the  contract,  to  either  A.  or  B. 
It  is  well  settled  in  the  ca^e  of  a  common  carrier  that  if  he 
carry  carelessly  goods  which  the  consignor  had  told  him 
were  being  sent  to  fill  a  sub-sale,  the  consignor,  if  the  sob- 
sale  be  lost  owing  to  this  negligence,  can  recover  his  loss 
of  profits,  if  the  sub-sale  were  at  the  market  price,and  if  the 
price  to  be  paid  were  extraordinarily  high,  the  consignor 
can  recover  even  those  unusual  profits,  if  only  he  have  in- 
formed the  carrier  that  the  profits  would  be  unusually 
high;  but  this  rule  we  believe  on  principle  very  question- 

»  W,  U.  T.  Co.  V.  Cook,  61  Fed.  624.  i%H. 
"•  W.  U.  T,  Co.  V.  Richmond.  19  W.  N.  C  569.  1887. 
"-  IV.  U.  T.  Co.  V.  Crall,  58  Kans.  67%  1888. 

""  W.  U.  T.  Co.  V.  Hiftfs.  22  Tex.  C  I.  V.  App.  315.  1899;  aiul  see 
]V.  U.  T.  Co.  V.  Patfoii,  55  S.  W.  973,  Tex.  190a 
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able,  and  we  doubt  whether  Hadtey  v.  BaxtndaU  was  in- 
tended to  sanction  it.'**  That  rule  should  be  limited  to 
cases  where,  as  the  liability  on  one  party  to  the  contract 
increases  by  reason  of  his  knowledge  of  the  increased  risk, 
he  is  able  to  demand  greater  compenbalion  from  the  other 
party  for  assuming  the  risk,  or  be  able  to  refuse  the  con« 
tract  altogether.  The  court  assumed  in  Hadley  v.  Baxoi* 
dale  that  the  common  carrier  had  such  power;  "had  the 
special  circumstances  been  known,  the  parties  might 
specially  have  provided  for  a  breach  of  the  contract,  by 
special  terms  as  to  damages  in  that  case;  and  of  this  advan- 
tage  it  would  be  very  unjust  to  deprive  them."  Whether 
this  was  or  is  the  fact  as  to  common  carriers,  we  have  seen 
that  it  is  emphatically  not  so  as  to  telegraph  conipanies. 
If  you  write  out  a  message — 

"Buy  lo  shares  Steel," 
and  then  write  out  another— 

"Buy  10,000  shares  Steel,** 
and  ask  the  operator  to  send  both,  he  must  send  them,  and 
may  not  charge  you  more  for  sending  the  second  than  for 
sending  the  first;  and  yet,  in  the  latter  case,  you  have  mul- 
tiplied the  potential  liability,  f.  c,  the  risk,  of  the  company 
1,000  times.  It  cannot  be  denied  that  any  reasonable  man 
would  contemplate  that  the  risk  was  thus  increased  i,ooo 
times,  but  what  avails  him  his  ability  to  cotttcmplate^  if  he 
have  no  ability  to  ai'crt^  the  danger.  It  is  merely  a  question 
whether  a  man  condemned  to  walk  from  the  Tarpeian 
Rock  prefers  doing  so  blindfold  or  with  his  eyes  open.  If 
his  eyes  are  open,  he  can  see  when  he  reaches  the  edge  of 
the  precipice,  but  what  good  docs  that  do  him,  if  he  must 
walk  ahead?  It  has  been  suggested  that  the  notice  of  the 
increased  risk  does  help  the  company  in  this,  that  it  is  en- 
abled to  take  greater  care  in  dealing  with  the  message; 
e.  g.,  it  might  repeat  it.***    Without  intending  to  be  cap- 

**  Cf.  Maync's  criticism  of  the  rule.  Damages  (6th  ed.)f  3if  and  his 
third  suggested  rule,  41:  "Where  the  defendant  has  no  option  of  re- 
fusing the  contract,  and  is  not  at  liberty  to  require  a  higher  rate  of 
remuneration,  the  fact  that  he  proceeded  in  the  contract  after  knowl- 
edge or  notice  of  such  special  circumstances  is  not  a  fact  from  which 
an  undertaking  to  incur  a  liability  for  special  damages  can  be  inferred." 

**  IV.  U.  T.  Co,  V.  Wilson,  32  Fla.  527.  1893;  Co%mon  ft  al  v.  IV.  U.  T. 
Co.,  100  N.  C  300,  1888. 
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tiouSy  one  cannot  but  suggest  that  if  knowledge  of  the 
importance  of  the  message  would  stimulate  the  operator's 
care,  it  would  be  very  likely  equally  to  excite  his  appre- 
hension and  so  his  nervousness.  Again,  there  are  so  many 
cases  in  which  repetition  would  be  useless,  that  that  ex- 
pedient would  protect  the  company  in  few  cases.  If  the 
sender  himself  paid  for  repetition,  it  would  seem  that  the 
notice  to  the  company  would  not  enable  it  to  protect  itself 
any  further  at  all.  And  finally,  what  consideration  does 
the  sender  of  a  most  valuable  message  give,  more  than 
the  sender  of  an  unimportant  one,  which  should  require 
the  company  at  its  risk  to  adopt  extraordinary  precau- 
tions for  its  safety?  Is  it  a  defense  to  any  action  for  breach 
of  contract  that  the  defendant  did  the  work  which  he  con- 
tracted to  do,  carelessly,  because  he  had  no  notice  that  it 
was  important  work?  No;  the  law  says  that  in  the  trans- 
mission of  all  messages  the  company  must  use  an  equal 
amount  of  care,  and  to  say  that  if  the  importance  of  the 
message  be  known  to  it,  its  obligation  is  to  use  greater 
care,  is,  it  seems  to  us,  an  assertion,  practically,  that  a  nude 
promise  is  binding.** 

If  it  be  true  that  "in  matters  of  contract,  the  damages 
to  which  a  party  is  liable  for  its  breach  ought  to  be  in  pro- 
portion to  the  benefit  he  is  to  receive  from  its  perform- 
ance/'^** we  submit  that  as  long  as  telegraph  companies 
are  lx>und  to  transmit  without  discrimination  and  with 
equal  care  every  message  given  to  them,  at  uniform  rates, 
the  principle  that  their  liability  is  increased  by  a  notice 
which  in  no  way  increases  their  rights  should  not  be  ap- 
pHed.*** 

From  these  two  considerations,  we  submit  that  even  if 
in  the  telegraph  cases  more  than  nominal  damages  could 
be  recovered  by  an  application  of  the  rule  in  HadUy  v. 

^  Pollock,  Torts  (3d  t±  English),  502,  note  a 

^  Mayne,  Damages  (6di  ed.),  10^  11. 

**  It  will  be  a  good  day  for  the  law  when  we  have  a  scientific  dis- 
cussion of  the  part  which  notice  plays  in  regulating  liability.  We 
should  not  be  surprised  if  it  should  be  established  some  day  that  notice 
was  originally  only  a  circumstance  which  affected  a  man's  conscience, 
and  that  its  effect  should  be  limited  to  cases  of  purely  equitable  char- 
acter, where  the  state  of  a  man's  conscience  is  the  moving  influeiicc. 
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BaxendaU,  that  rule  should  not  be  applied;  hence,  that  if 
the  sender  or  addressee  sue  in  contract,  he  should  not  re- 
cover more  than  nominal  damages. 

(fr)  In  Tort. — ^We  have  seen  that  he  has  a  cause  of  action 
in  tort,  provided  he  have  suffered  as  a  consequence,  admis- 
sible under  the  measure  of  damages  in  tort,  injury  recog- 
nized by  the  law.  Leaving  for  later  consideration  what  de* 
ments  of  injury  are  so  recognized  at  law,  we  must  con* 
sider  in  what  relation  the  injury  must  stand  to  the  wrong, 
to  be  recoverable  for  in  tort. 

In  tort,  a  plaintiff  may  recover  for  all  legal  elements 
of  injury  which  result  naturally  and  not  too  remotely  from 
the  wrong.  It  has  been  deplored  that  a  rule  so  vague 
must  be  adopted,  but  the  necessity  for  such  indefiniteness 
arises  from  the  nature  of  the  case.  It  is  not,  as  a  rule,  diffi- 
cult to  say  whether  any  particular  injury  is  a  natural  con- 
sequence of  the  wrong,  if  we  regard  natural  as  meaning 
according  to  the  course  of  nature  under  normal  circum- 
stances. The  mere  occurrence  of  an  injury  makes  that 
injury  a  natural  consequence  within  the  rule,  unless  it 
be  shown  that  an  external  force,  usually  a  natural  force 
but  one  under  ordinary  circumstances  dormant;,  inter- 
vened and  directed  the  course  of  events  to  a  result  un- 
usual in  a  normal  condition  of  nature.  It  is  much  more 
difficult  to  determine  what  consequences  are  not  too 
remote.  One  cannot  say  just  where  the  line  should  be 
drawn  between  what  is  and  what  is  not  sufficiently  proxi- 
mate, but  it  is  crdinaiily  not  difficult  to  decide  whether 
a  given  consequence  is  or  is  not.  As  in  looking  through 
a  field-glass,  it  is  almost  impossible  to  say  just  where  one's 
ability  to  distinguish  objects  stops,  and  yet  it  is  easy  to  tell 
whether  a  given  object  be  or  be  not  within  the  range  of 
vision.  But  we  need  not  consider  the  question  of  necessary 
proximity  here.  The  measure  of  damages  both  in  tort  and 
in  contract  assumes  that  the  injury  in  question  is  not  too 
remote.  We  found  that  the  loss  from  the  late  or  inaccurate 
delivery  of  telegrams  was  in  very  few  cases  a  loss  which 
the  parties  would  have  anticipated  as  reasonable  men.  Is 
the  loss  a  natural  result  of  the  non-delivery  or  of  the  care- 
less delivery  of  a  message?    If  **Narreenda"  means  "Buy 
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500  bales  of  cotton/'  is  not  a  loss  of  profits  on  500  bales  of 
cotton  just  as  natural  a  loss  from  the  non-delivery  of  the 
telegram,  although  uot  a  result  which  could  have  been  antici- 
pated so  well,  as  if  the  message  had  read,  '3uy  500  bales  of 
cotton?****'  As  soon  as  we  leave  the  hypothetical  question, 
''would  a  reasonable  man  have  anticipated  this  injury?^ 
and  come  to  the  question  of  fact,  ''is  this  injury  a  natural 
consequence  of  the  wrong?"  it  seems  to  us  that  nine-tenths 
of  the  difficulties  which  we  have  been  considering  disap- 
pear. Be  the  message  a  full  exposition  of  the  transaction, 
be  it  so  brief  as  to  be  unintelligible,  or  be  it  in  cipher,  and 
be  the  wrong  complained  of  the  non-delivery,  or  the  late 
delivery,  or  the  inaccurate  delivery  of  the  message,  the 
injury  suffered  is  equally  natural,  and,  if  not  too  remote, 
is  equally  recoverable  for. 

It  will  be  objected,  of  course,  that  this  rule  imposes  on 
the  telegraph  company  an  even  greater  hardship  than  does 
the  misapplication  of  the  rule  in  Hadley  v.  Baxendale^  and 
that  any  criticism  of  the  application  of  that  rule  on  the 
ground  that  it  increases  the  liability,  without  increasing 
the  rights  of  the  company,  could  be  made  with  even 
greater  propriety  to  the  adoption  of  this  view.  This  objec<» 
tion  overlooks  the  fundamental  distinction  between  the 
nature  of  liability  in  contract  and  liability  in  tort,  based 
on  the  fact  that  contractual  liability  is,  as  has  been  said, 
"the  child  of  consent,*'  while  delictual  liability  is  imposed 
without  any  consideration  of  the  obligee's  willingness  to 
assume  it.  The  liability  which  surrounds  certain  stains, 
whether  the  status  thems^lv.es  be  entered  into  voluntarily 
or  not,  is  entirely  "the  child  of  law,**  so  to  speak.  If  two 
men  unlawfully  strike  two  boys  with  equal  force,  and  one 
boy  drops  dead  because  of  an  extraordinary  and  unknown 
physical  condition,  while  the  other  boy  runs  off  unharmed, 
there  is  no  ethical  reason,  perhaps,  why  one  man  should  be 
imprisoned  for  life  and  the  other  man  let  off  with  a  light 
fine.    And  yet,  we  can  see  that  there  is  an  ethical  basis  for 

'''Mr.  Pollock  falls  into  the  curious  error  of  asserting  that  since  a' 
company  would  have  no  notice  of  the  probable  consequences  of  the  inac- 
curate transmission  of  a  cipher  message,  therefore  such  consequences 
would  be  too  remote:  Torts  (3d  English  ed.)»  498.    How  could  moHee 
make  sufficiently  proximate  that  which  is  too  remote? 
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the  attitude  of  the  law  which  brings  about  this  result. 
Every  man  is  different  from  every  other  man — that  is  the 
work  of  God — ^and  to  hold  that  A.,  who  was  made  weak 
and  dependent,  should  be  entitled  to  no  more  protection 
than  would  keep  altogether  harmless  B.,  who  was  created 
strong  and  well  able  to  take  care  of  himself,  would  be  as 
impolitic  as  it  would  be  uncharitable.*^  HowevcTp  the  rule 
is  unquestionable,  that  iu  tort  the  defendant's  liability 
for  a  wrongful  acl  is  not  limited  to  consequences  which,  as 
a  reasonable  man,  he  should  have  foreseen,  but  extends  to 
"all  the  injurious  results  which  flow  therefrom  by  the  ordi- 
nary natural  sequence,  without  the  interposition  of  any 
other  negligent  act  or  overpowering  force.'**'* 

Nor  is  the  company  entirely  unprotected.  First  of  all, 
it  has  the  immense  protection  of  the  rules  against  remote- 
ness, and  against  intervening  causes.  Second,  it  has  the 
protection  of  any  valid  conditions  of  the  contract  entered 
into  with  the  sender,  and  if  the  sender  represented  the 
addressee  in  making  the  contract,  the  latter  can  no  more 
escape  the  effect  of  these  conditions,  by  suing  in  tCHt,  than 
could  the  sender  by  a  similar  change  in  the  form  of  his 
action.***  If,  however,  the  addressee  bear  no  contractual 
relation  to  the  company,  the  company,  of  course,  cannot 
set  up,  to  defeat  his  action,  conditions  of  contract  between 
it  and  the  sender.*** 

We  have  finished  now  two  parts  of  our  subject.  We  have 
found  that  a  telegraph  company  is  always  in  a  contractual 
relation  to  the  sender  of  a  message,  and  frequently  to  its 
addressee;  but  that,  by  virtue  of  the  public  nature  of  its 
duty,  it  is  invariably  under  a  delictual  liability  to  both,  and 

**  It  would  seem,  if  this  ethical  consideration  be  the  true  basis  for 
the  rule,  that  a  man  whose  weakness  was  due  to  his  own  vice  should 
be  entitled  to  less  protection  than  one  whose  weakness  is  inherent. 
Although  such  is  not  the  law,  Maguire  ▼.  Sheehan^  117  Fed.  819,  looa^ 
we  take  it  that  this  is  due  rather  to  practical  difficulties  of  proof  than 
to  any  theoretical  stand  of  the  court. 

"•  Quoted  per  Ladd,  J.,  in  McPeek  v.  W,  U.  T.  Co.,  107  Iowa,  356^  at 
362,  1899^ 

"•  Coit  V.  IV,  U.  r.  Co,,  1  JO  Cal.  657.  1900;  IV.  U.  T.  Co.  y.  IVaxH- 
baum,  113  Ga.  1017,  1901;  Yoting  v.  JV,  U.  T.  Co.,  65  S.  C  93.  1903. 

*•■  Bigelow,  L.  C,  on  Torts,  624.  1875;  Tobin  v.  IV.  U.  T.  Co.,  146  Pa. 
37St  1893  (Question:  was  not  the  sender  the  sendee's  agent?);  Jf^.  U, 
T.  Co.  V.  James,  162  U.  S.  650,  18961 
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either  sender  or  addressee  may  sue  on  this  cause  of  action 
if  he  suffer,  within  the  limit  of  necessary  proximity,  dam- 
ages of  a  kind  recognized  by  the  hw.  . 

We  attempted  to  show,  then,  that  suit  on  the  con- 
tractual liability  of  the  company  would  be  little  protection 
to  either  sender  or  addressee,  because,  according  to  the 
proper  measure  of  damages  in  contract,  only  nominal  dam- 
ages should  be  recovered;  but  that  in  tort,  there  could  be 
a  substantial  recovery. 

We  come  finally  to  the  most  difficult  part  of  our  subject, 
and  the  one  which  has  been  a  continual  battleground  of 
jurisdictions:  Granted  that  the  sender  or  the  addressee  can 
sue  in  tort  and  that  he  can  recover  for  injuries  naturally, 
and  not  too  remotely  consequent  on  the  wrong,  the  ques- 
tion remains,  for  what  injuries  so  situated  can  he  recover? 
In  other  words,  what  injuries  does  the  law  recognize  as 
legal  elements  of  damage? 

2.  The  Elements  of  Damages. 

(o)  In  Contract. — ^Although,  as  we  have  attempted  to  in- 
dicate, we  believe  that  a  substantial  recovery inanaction  on 
the  company's  contractual  liability  cannot  be  given  con- 
sistently with  legal  principles,  it  must  be  admitted,  never- 
theless, that  many  courts  have  allowed  substantial  recov- 
eries in  such  actions;  and  to  trace  our  subject  to  its  con- 
clusion, we  must  consider  how  they  have  considered  the 
problem  of  the  legal  elements  of  damage  in  contract  ac- 
tions. 

Physicians,  scientists,  clerg}'men,  statesmen  would  aH 
tell  us  of  different  kinds  of  possible  injuries  which  a  man 
could  suffer,  but  interesting  as  it  might  be  to  attempt  a 
list  of  these  injuries,  we  must  content  ourselves  with  a  very 
rough  division  of  them  into  three  classes— -emotional, 
physical  and  pecuniary.  Now,  in  dealing  with  breaches 
of  contract,  the  law*  might  have  taken  the  view  that  if  a 
reasonable  man  would  have  anticipated  that  any  of  these 
classes  of  injuries  would  result  from  a  breach  of  his  con- 
tract, and  any  did  result  as  a  consequence  not  too  remote, 
he  should  be  liable  for  it.  This  would  be,  in  effect,  to  say 
that  all  kinds  of  damage  which  come  within  the  limit  of 
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Hadley  v.  Baxendale  are  legal  elements  of  damage;  that 
that  case  supplies  the  test,  not  only  of  the  extent,  hot  of 
the  elements,  of  damage  recoverable.  Many  of  the  cases 
in  which  a  plaintiff,  suing  in  contract,  has  been  allowed  to 
recover  for  emotional  injuries,  due  to  the  careless  delivery 
of  a  telegram,  have  gone  on  this  ground;  mental  anguish 
can  be  recovered  for,  because  it  was  ''caused  by  the  breach 
of  the  contract,  and  was  contemplated  as  a  part  of  the  con- 
sequences of  such  breach  at  the  time  the  contract  was  en- 
tered into/'"'  On  principle,  this  result  seems  logical  and 
proper,  and  the  ease  with  which  it  can  be  applied,  as  well  as 
its  evident  justice,  make  one  wish  that  the  law  had  adopted 
it."* 

It  is  well  settled,  however,  and  almost  universally  con- 
ceded, that  "direct  pecuniary  loss''  is  the  only  element  of 
damage  recoverable  in  an  action  ex  contractu.  How  the 
rule  came  to  be  established  has  not  been  explained  satis- 
factorily. To  say  that  the  court  always  retained  the  power 
of  construing  contracts,  and  that  it  therefore  could  and 
did  limit  the  elements  of  damage  which  the  jury  could  con- 
sider, may  be  true,  but  it  is  not  sufficient.  It  does  show 
that  the  early  judges  considered  pecuniary  loss  the  only 
clement  of  damage  which  the  law  ought  to  recognize, 
but  it  does  not  give  any  hint  of  the  premises  upon  which 
they  built  to  reach  this  conclusion.  Why  should  the  court 
have  tried  to  prevent  the  jury  from  recompensing  a  plain- 
tiff who  suffered  other  than  pecuniary  injury  from  a  breach 
of  contract?    We  believe  that  there  were  three  reasons: 

"•  Tki  IV.  U.  T.  Co,  V.  Simpsm,  73  Tex.  423,  at  436»  1899. 

"^The  courts  allowing  recovery  for  mental  anguish  have  applied 
the  rule  consistently  to  other  than  telegraph  cases:  i?.  R.  v.  Huff,  68 
S.  W.  433.  Ivy.  1902;  Dunn  v.  Smith,  74  S.  W.  576,  Tex.  1903  (a  niost 
interesting  case  where,  the  plaintiffs  being  joint  contractors,  a  joint 
recovery  for  mental  anguish  was  sustained).  The  latter  class  we  do 
not  consider  good  illustrations  of  the  position,  because  in  all  of  them 
the  recovery  can  be  supported  on  the  ground  that  the  action  is  really 
ex  delicto,  S.  S,  Co.  v.  IVood,  18  Pa.  Sup.  488,  1901,  shows  how  easy 
it  is  to  fall  into  this  position.  The  court,  and  even  the  eminent  coun- 
sel for  the  defendant,  seem  to  have  had  no  doubt  but  that  if  physical 
injury  was  stich  a  consequence  of  a  breach  of  the  contract  as  ttie  par^ 
should  have  foreseen,  it  was  a  recoverable  element  of  damages.  This 
would  be  all  right  in  Texas  or  Kentucky,  but  we  cannot  think  that  our 
Pennsylvania  courts  are  going  to  make  the  elements  of  recovery  in 
contract  the  same  as  those  in  tort  Still,  Hobbs  v.  Ry.^  L.  R.  10  Q.  B. 
Ill,  1875,  seems  to  take  that  view. 
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First,  the  infrequcncy  of  cases,  when  a  breach  of  contract 
caused  other  than  pecuniary  results  which  were  not  too  re- 
mote to  be  recoverable,  even  had  they  been  considered 
legal  elements  of  damage;  secondly,  the  difficulty  of  ascer- 
taining the  exact  pecuniary  equivalent  for  any  but  a  pe- 
cuniary loss,  and  thirdly,  and,  we  believe,  most  important, 
although  least  tangible,  the  early  conception  of  the  court 
as  a  kind  of  Spartan  parent,  totally  lacking  in  what  Kent 
calls  "the  fine  feelings  of  social  sympathy."  The  judges^ 
like  the  surgeons,  did  their  work  without  anaesthetics.  If 
the  community  in  general  has  grown  more  materialistic 
since  those  early  days,  we  cannot  but  feel  that  the  courts 
have  grown  less  so."*  However  that  may  be,  the  rule  is 
fixed,  and  fixed,  we  believe,  without  exception,  unless  the 
action  for  breach  of  promise  of  marriage  be  considered  an 
ordinary  action  ex  contractu. 

So  murh  has  been  made  of  these  actions  by  the  cases 
which  assert  that  the  elements  of  damage  in  contract  may 
consist  of  other  than  pecuniary  losses  that  it  becomes 
necessary  to  consider  their  real  nature.  Are  they  really 
actions  ex  contractu  f  If  so,  did  the  court  intend  to  lay 
down  in  them  a  measure  of  damages  different  than  that 
applied  to  other  contract  actions?  In  considering  this  lat- 
ter question,  we  must  not  forget  that  the  measure  of  dam- 
ages in  contract  was  not  at  all  definite  until  Hadley  ▼. 
Baxcndale,  and  that  a  scientific  consideration  of  this  part 
of  the  law  was  not  begun  until  Sedgwick's  time. 

Originally  the  action  was  treated  as  strictly  ex  contractu^ 
and  damages  were  restricted  to  the  plaintiffs  temporal 
loss.  "Here  is  a  temporal  loss,  and  therefore  a  temporal 
action  doth  lie,**  said  the  court  in  next  to  the  earliest  re- 
ported case  of  breach  of  promise,"*  and  the  same  thought 
was  expressed  in  the  leading  early  case  on  the  subject."' 
The  action  developed  strictly  on  contract  principles  for  a 

m  ••7|,g  common  law  of  to-day  recognizes  and  protects  numeroas 
rights  which  were  ignored  in  the  ruder  ages  of  its  history.  Our  sav- 
age progenitors  were  not  a  sentimental  people,  and  their  common  law 
knew  no  wrong  that  did  not  wound  the  person  or  injure  the  property." 
Editor  in  s  Va.  Law  R.  £.  G.  711,  -goa 

'"^  Baker  v.  Smith,  Style  29^  1651. 

^*'Holcroft  V.  Dickinson,  Carter,  253,  1^72. 
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long  time,  and  not  until  1796,  we  believe,  was  any  depart- 
ure made  therefrom."*  Lord  Kenyon  decided  then  that 
the  physical  infirmity  of  the  intended  husband  entitled  the 
wife  to  refuse  to  marry  him,  without  subjecting  herself  to 
damages  for  breach  of  contract.  This  was  clearly  a  neces- 
sity of  public  policy,  but  it  in  no  way  affected  the  question 
of  the  measure  of  damages.  It  must  be  admitted,  how- 
ever, that  the  practice  in  England  since  that  time  has, 
in  respect  to  the  measure  of  damages,  been  at  variance 
with  what  we  are  accustomed  to  consider  the  correct  meas- 
ure in  contract.  But  outside  of  this  fact,  we  believe  the 
action  for  breach  of  promise  of  marriage  to  be  an  action 
strictly  ex  cantractu,^^^  and  we  feel  that  the  conditions 
which  gave  rise  to  the  exceptional  measure  of  dam- 
ages have  disappeared  to  a  great  extent;  so  that  within  a 
few  years  the  measure  of  damages  will  be  quite  as  strict  in 
case  of  breach  of  the  marriage  contract  as  in  case  of  the 
breach  of  any  other  contract.  There  are  only  two  reasons 
why  suits  of  this  character  are  brought:  First,  for  money, 
and  second,  for  vindication  of  the  loss  of  virtue.  In  the 
former  case  there  is  no  reason  why  the  damages  should  not 
be  limited,  as  in  other  contract  actions,  to  the  woman's 
pecuniary  loss;  her  ''loss  of  market,''  as  it  was  called  in 
Scotch  law.  Tn  the  latter  case,  the  action  is  in  reality  for 
seduction,  and  although  the  form  of  action  is  preserved  as 
ex  contractu^  in  order  to  enable  the  woman  to  sue,  the 
whole  case  is  tried  as  if  it  were  an  action  for  seduction.  Tt 
is  really  an  action  by  the  person  seduced  herself.  Lord 
Herschell,  whose  pet  aversion  the  action  for  breach  of 
promise  was,  tried  time  and  again  to  have  the  action  abol- 
ished altogether,'**  and  as  there  are  multiplied  statutes 
which  make  seduction  under  promise  of  marriage  a  mis- 

^  Atchinson  v.  Baktr^  2  Peake,  103,  i^gfi. 

"*  It  survives  fts  action  ex  contractu:  Finlay  v.  CMimey,  20  Q.  B.  D. 
494,  1887;  a  case  which  is  usually  said  to  have  established  that  an  action 
for  breach  of  promise  does  not  survive,  but  which  really  held  that,  like 
any  other  contract  action,  it  did  survive  as  far  as  it  was  brought  to 
recover  pecuniary  loss;  vide  at  507.  Its  performance  is  excused  under 
same  circumstances  as  is  that  of  ordinary  contract:  HaU  v.  IVrigki, 
I  E.  B.  &  E.  746^  1858;  ^wf7*  v.  Contptcu,  55  Cent  Law  J.  409,  N.  J. 
190a. 

**  2  Canada  Law  Rev.  92,  1902. 
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demeanofy"^  or  allow  a  woman  seduced  to  sue/**  or  her 
father  to  sue  without  proving  loss  of  service,*"  the  condi- 
tions which  gave  rise  to  the  abnormal  measure  of  damages 
in  actions  which  were  really  for  seduction  are  disappear- 
ing, and  the  measure  of  damages  will  ultimately  become 
what  it  was  from  the  beginning  until  within  a  century  ago, 
viz.,  the  usual  measure  of  damages  according  to  the  rule  in 
Hadley  v.  Baxendale.^^ 

Hence  we  feel  comparatively  safe  in  saying  that,  until 
the  telegraph  cases  arose,  there  was  no  action  really  treated 
as  an  action  ex  cmtractu  in  which  damages  could  be  recov- 
ered, except  for  pecuniary  injuries;  and  we  cannot  but  fed 
that  had  the  courts  which  allowed  recovery  for  mental  an- 
guish in  the  telegraph  cases  admitted  this  fact,  their  de- 
cisions would  have  obtained  a  more  respectful  considera- 
tion. For  it  is  well  settled,  and  none  of  the  courts  deny- 
ing recovery  in  the  telegraph  cases  have  denied  it,  that 
mental  anguish  was  a  legal  element  of  damages  in  certain 
tort  actions,***  and  it  is  by  an  examination  of  these  that  we 
think  justification  may  be  found  for  the  so-called  Texas 
rule, 

(b)  In  Tort. — ^The  most  perfect  analogy  to  the  td^^raph 
cases,  it  seems  to  us,  is  in  the  action  for  seduction.  We  all 
know  how,  despite  endless  criticism,  the  cause  of  action  in 
such  cases  is  a  loss  of  service  to  the  plaintiff  as  a  conse- 
quence of  the  defendant's  wrong.  Many  had  hoped  that 
the  reaction  which  the  legal  mind  of  to-day  is  undergoing 
to  the  specious  fictions  which  so  pleased  and  satisfied  law- 

*"  Rev.  St  N.  J.  1295;  Penal  Code,  i  264;  Penal  Code  CaL  |  afifli; 
Code  of  Va.  1887,  i  3679;  Pa.  i  P.  &  L.  Dig.  Col.  1326;  and  others. 

"'Code  Ind.  i  264;  Rev.  1901;' Code  Iowa,  1897,  |  3470;  Code  Tcan. 
1896,  i  450X;  Ball.  Ann.  Code,  Wash,  i  4831;  and  othert. 

^  Code  Ind.  Rev.  190X,  I  265;  Ball.  Ann.  Code,  Wash.  No.  4830; 
Code  W.  Va.  1899,  C.  103,  S  i;  and  others. 

^  For  a  strong  advocacy  of  these  views  see  White,  Breach  of  Prom- 
ise, 10  Law  Quarterly,  135,  x8ga 

"*  When  we  consider  that  "Assumpsit  was  an  action  ex  deUch  per- 
verted into  a  contractual  remedy"  (Salmond,  History  of  Cootnct. 
3  Law  Quarterly,  166^  at  171,  1887),  it  does  seem  illogical  that  the  de- 
ments of  damages  should  be  different  in  tort  and  in  contract.  Perhaps 
one  cannot  do  better  than  to  repeat  Halsburv's  words  respecting  t&c 
theory  which  allows  suit  by  an  undisclosed  pnnciple:  "If  it  is  said  it  is 
an  anomaly,  it  certainly  is  not  the  only  one  in  our  law^:  Maxsted  Ca. 
v.  Durant,  A  pp.  Cas.  1901,  240,  at  244. 
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could  the  father  prove  that  the  crime  was  committed  with 
fraud  or  with  malice  against  him.  The  damages  are  strictly 
compensatory. 

If  our  reasoning  be  sound,  the  action  of  seduction  fur- 
nishes an  instance  in  which  a  cause  of  action  in  tort  having 
been  established,  mental  anguish  resulting  from  the  tort, 
naturally  and  not  too  remotely,  is  an  element  of  damages 
for  which  the  law  gives  compensation. 

Damages  for  mental  anguish  are  recoverable  also  in  ac* 
tions  for  false  imprisonment/**  malicious  prosecution  and 
assault  with  or  without'**  battery.  In  each  of  these  case$, 
there  exists  a  cause  of  action  independent  of  the  mental 
anguish;  and  in  all  of  them,  recovery  is  allowed  for  that 
mental  anguish.  These  cases  have  been  explained  away  by 
the  courts  which  refused  to  accept  the  Texas  rule  on  two 
grounds: — 

1.  In  tort  actions,  the  jury  necessarily  has  a  very  wide 
discretion,  and  the  courts  have  an  aversion,  inherited  from 
an  original  incapacity,  to  set  aside  verdicts,  even  though 
convinced  from  their  size  that  forbidden  elements  of  dam- 
age have  been  considered  by  the  jury.  If  these  verdicts 
have  been  allowed  to  stand  only  because  the  court  felt  itself 
unable  to  say  that  they  were  incorrectly  reached,  it  is  sub- 
mitted that  the  court  never  would  have  instructed  the  jury 
that  it  was  it;^  duty  to  consider  the  alleged  inadmissible 
elements  of  dan.age;  as  it  does  constantly. 

2.  These  torts  are  willful,  and  so  entirely  unlike  a  tele- 
graph company's  carelessness,  and  the  damages  are  puni- 
tive."' This  objection,  we  think,  comes  from  a  confusion 
of  the  cause  of  action  with  the  elements  of  damage.  The 
willfulness  is  essential  to  the  establishment  of  the  cause  of 
action,  and  has  nothing  to  do  with  the  question  of  dam- 
ages. Look  at  a  few  illustrations  of  what  constitutes  an 
assault,  for  instance:  ''If  a  man  strike  at  another,  and  do 
not  touch  him,  ...  so,  if  he  lift  up  his  weapon  to  strike, 
but  does  not.  ...  If  he  throw  stones,  water  or  other  liq- 

"•  Butler  V.  Stockdaie,  19  Pa.  Sup.  98,  1902. 
■"  Kline  v.  Kline,  64  N.  £.  9^  Ind.  190a. 
*"  IV.  U.  r.  Cc.  V.  Ferguson,  157  Ind.  64.  1901. 
"•  Comyns,  title  "Battery"  (C). 


75^  LIABILITY  OF  TELEGRAPH  COMPANIES. 

uor  Upon  him";  evidently  willfulness  is  inherent  in  the  ac- 
tion; and  to  say  that  damages  are  recoverable  for  mental 
anguish  because  the  act  is  willful  is  merely  to  say  that  dam- 
ages are  recoverable  for  mental  anguish  because  the  act, 
being  willful,  is  an  assault;  which  is  what  we  have  at- 
tempted to  prove — that  a  cause  of  action  being  established 
in  tort,  mental  anguish  is  an  element  of  damages  therefor. 

The  courts  following  the  Texas  doctrine  have  relied  fre- 
quently on  those  cases  where  nervous  shock  or  mental 
anguish  accompanies  physical  injuries  caused  by  a  defend- 
ant's negligence;  but  the  courts  which  allow  recovery  in 
such  cases  so  uniformly  place  their  decisions  on  the  im- 
possibility of  separating  the  physical  injury  and  the  mental 
shock  that  we  fear  it  is  unfair  to  consider  these  cases  as 
supporting  the  view  that  the  courts  regard  mental  anguish 
as  an  element  of  damages.  The  courts  rejecting  the  Texas 
doctrine,  on  the  other  hand,  rely  with  equal  frequency  on 
the  cases  in  which  physical  suffering  consequent  on  ner- 
vous shock  caused  by  the  defendant,  without  actual  impact, 
has  been  held  not  actionable.  These  cases  are  evidently  dis- 
similar, for  the  question  in  them  is  whether  the  shock,  or, 
to  be  more  accurate,  the  ensuing  physical  injury,  be  a 
cause  of  action,  and  not  whether  it  be  an  element  of  dam- 
ages when  a  cause  of  action  exists.^"* 

If,  then,  it  be  true  that  where  there  exists  a  right  of  ac- 
tion in  tort,  mental  anguish,  which  is  a  natural  and  not  too 
remote  consequence  of  the  act  which  gives  the  right  of 
action,  is  an  element  of  damages  which  should  be  compen- 
sated for,  must  we  not  conclude  that  a  telegraph  company 
which  is  guilty  of  a  breach  of  its  public  duty,  whenever, 
through  negligence,  it  fails  to  deliver  messages  promptly 
and  accurately,  should  be  liable  to  the  sender  or  to  the 
addressee  for  mental  anguish  which  is  a  not  unnatural  or 
too  remote  consequence  of  this  breach  of  duty?    This 

'**  In  view  of  the  very  general  citation  of  the  court,  adopting  what  wc 
may  call,  more  for  convenience  than  with  accuracy,  the  "Northern** 
rule,  of  Coultas  v.  Commissiantrs.  L.  R.  13,  App.  Cas.  222.  1888,  it  will 
be  interesting  to  note  how  they  will  treat  the  contrary  decision  of 
DuUcu  v.  White,  L.  R.  2  K.  B.  669,  1901.  Massachusetts  too,  former^ 
counted  consistent  advocate  of  the  rule  in  the  Coultas  case,  seems  to  be 
wavering:  Homant  v.  /?y.,  180  Mass.  456b  1902. 
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yers  of  a  few  centuries  ago  would  lead  to  a  change  in  the 
theory  of  this  action;  but  the  old  rule  has  been  reasserted 
with  full  force/**  and  relief,  it  seems,  must  be  obtained 
through  legislation.*"  And  yet,  when  we  consider  the 
case  a  little,  the  theory  does  seem  not  illogical.  Certainly 
the  woman  herself  could  not  sue.  ''She  cannot  complain 
of  that  which  took  place  by  her  own  consent.  Any  differ- 
ent rule  would  be  an  anomaly."'**  Could  her  natural 
guardian,  usually  her  father,  sue?  If  so,  it  must  be  in  his 
own  right;  the  consent  to  the  wrong,  which  barred  the 
woman's  right,  would  bar  any  claim  by  another  in  her 
right.  What  interest  which  the  law  could  protect  had  the 
father,  that  the  seduction  should  not  occur?  The  court,  it 
may  be,  could  have  said  that  it  would  protect  his  right  not 
to  be  "injured  as  the  head  of  a  family,"  as  Mr.  Pollock 
suggests."*  But,  with  submission,  this  principle  is  too  - 
vague  for  practical  use,  unless  injury  to  a  man  as  head  of  a 
family  mean — and  Mr.  Pollock  himself  seems  to  think  that 
it  does — a  wrong,  the  proximate  consequence  of  which  is 
a  loss  of  society  or  service.'**  And  if  it  do  mean  that,  is 
the  position  suggested  much  different  than  that  which  the 
law  actually  has  taken?  We  suppose  that  seduction  does 
not  deprive  a  man  of  his  daughter's  society  in  a  legal  sense; 
so  that,  even  on  Mr.  Pollock's  theory,  recovery  could  be 
allowed  only  where  the  proximate  consequence  of  the 
wrong  was  a  loss  of  service.  The  father's  mental  anguish 
and  humiliation  were,  it  must  be  admitted,  an  equally 
proximate  consequence  of  the  wrong,  and  the  conclusion 
reached  by  the  courts  certainly  proves  that  the  infliction 
of  this  mental  anguish  was  not  considered  a  cause  of  ac- 
tion.   And  yet,  once  the  cause  of  action  is  established,  the 

circuit  between  injury  and  recovery  is  closed,  and  the  men- 

■  ■■  "  I  ■  I  ■    ■ 

"^lyhitboume  v.  WUliams,  2  K.  B.  723,  1901;  HamiUan  v.  Ltmg,  36 
Irish  Law  T.  i8g^  1902. 

^  It  has  been  claimed  that  under  the  Code  the  fiction  of  service  is 
not  required  to  be  proved  or  even  averred:  Snider  v.  Newett,  44  S.  £. 
354.  N.  C.  1903,  per  Qark,  C  J. 

"*  Pollock,  Torts  (3d  Eng.  ed.),  208. 

-/Wif.,  209. 

"•/Wrf.,  207-8.  "The  same  rule  should  extend  to  any  wrong  done 
to  a  wife,  child  or  servant,  and  followed  as  proximate  consequence 
by  loss  of  their  society  or  service." 
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2.  Jurisdictions  where  negligent  deli'-ery  of  message  has 
caused  physical,  as  well  as  mental,  anguish: — 


TMt.    tum,     necidon.  Xane.  atatloD. 

im..  Utah Al1owe4^.Br<mB  Y.  W.  V.  T.  0B^4UUb,?«t. 

iftM .  Mlcblpia  ^AllowHl^Blrkett  T.  W.  U.  T.C6...  IM  Mich  Ml. 

ia)9...ArkftniiM  ^Allowed    McCaU  T.  W.  U.  T.  Co...  M  Hm.  Tf*.  ool«d  t  KaiM.  App.  UN. 

WQi^S.  bniika..Allowed.. W.  U. T. Co.  T.  CbiifcIk..M  M.  W.  •» 

The  two  sensations  in  this  branch  of  the  law  were  the 
overruling  by  the  Ferguson  case  of  the  Reese  case,  and  the 
consequent  swinging  of  Indiana  into  the  ranks  of  the  sup- 
porters of  the  Northern  rule,  after  an  almost  ten  years' 
service  under  the  Texas  doctrine;  and  the  passage  by 
South  Carolina,  no  doubt  as  a  consequence  of  the  Lewis 
case,  of  a  law  forcing  that  state  into  the  columns  of  the 
Texas  allies.  A  somewhat  similar  statute  had  been  passed 
in  Virginia  in  1900,'^  but  the  Connelly  decision,  clearly  in 
contravention  of  the  legislative  intent,  held  that  statute 
not  to  allow  recovery  for  mental  anguish  where  that  was 
the  only  consequence  of  the  company's  negligence.  It  it 
not  likely,  however,  that  a  similar  fate  will  befall  the  South 
Carolina  act,  which  provides  that  "all  telegraph  companies 
doing  business  in  this  state  shall  be  liable  in  damages  for 
mental  anguish  or  suffering,  even  in  the  absence  of  bodily 
injury,  for  negligence  in  receiving,  transmitting  or  deliv- 
ering messages/'***  The  act  shows  by  its  very  crudity — ^it 
fails  to  say  to  whom  the  company  shall  be  liable,  speaks  of 
mental  anguish  without  bodily  injury,  and  not  of  mental 
anguish  without  pecuniary  injury,  and  treats  of  negligence 
in  receiving  messages — the  intensity  of  feeling  which 
prompted  its  passage. 

This  is  the  actual  state  of  the  law  to-day:  Nineteen  states 
and  the  federal  courts  have  rejected  the  Texas  rule;  seven 
states  (including  the  civil  law  State  of  Louisiana)  have 
adopted  it,  and  the  legislature  of  one  state,  whose  courts 
followed  the  majority,  has  declared  for  the  Texas  rule. 
Since  1895,  ^^^  ^  single  court  governed  by  the  rules  of  the 
common  law  has  had  the  courage  to  join  the  minority, 
and  yet  it  is  remarkable  with  what  unanimity  the  text- 

*•  Acts  of  1900,  734. 

^  Acts  of  1901,  7481  Sec  I. 
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writers  have  advocated  such  a  course.^^  And  there  is  one 
consideration  which,  we  fed,  it  is  only  fair  to  bear  in  mind 
in  looking  at  the  question  of  the  numerical  superiority  of 
the  one  line  of  cases  over  the  other.  There  is  scarcely  a 
more  highly  centralized  industry  in  this  country  than  our 
telegraph  system — a  glance  at  the  cases  in  which  the  men- 
tal anguish  question  has  arisen  shows  that  in  every  one, 
except  that  in  Florida,  the  Western  Union  Td^raph 
Company  was  the  defendant.  We  suggest,  without  the 
slightest  spirit  of  prejudice,  that  the  immense  advantage 
which  the  services  of  an  experienced  legal  department, 
familiar  with  the  entire  body  of  electric  law,  necessarily 
affords,  has  been  a  not  inappreciable  factor  in  bringing 
about  the  present  state  of  the  decisions. 

The  facts  in  all  of  these  mental  anguish  cases  vary  so 
little  that  any  effort  to  distinguish  them  is  usdest. 

The  courts  have  not  made  any  such  effort,  but  have 
taken  their  stand  unequivocally  and  emphatically,  either 
for  or  against  the  Texas  doctrine.  It  only  remains  to  con- 
sider the  different  theories  upon  which  the  dedaons  have 
been  based,  for  the  reasoning,  even  in  cases  which  reach  the 
same  dedsion,  is  far  from  uniform,  and  to  determine  wUdi 
satisfy  us  best. 

Texas. — It  may  be  asserted  with  some  d^;ree  of  assur- 
ance that  the  So  Relle  case,'^  although  very  generally 
dted  as  the  best  exponent  of  the  Texas  doctrine,  does  not 
represent  the  present  theory  of  the  law  in  Texas.'^  That 
case,  although  this  is  not  altogether  dear,  seems  to  go  on 
the  prindple  that  the  infliction  of  mental  anguish,  at  least 
if  willful,  constituted  not  only  an  dement  of  damages,  bat 
a  cause  of  action.  It  was  followed  by  the  Levy  cases^'* 
which  are  even  less  clear.    The  sendee  of  the  tdq^ram, 

*"  Ecke,  in  44  Cent  Law  J.  176^  1897;  Joyce,  Elcc.  Law»  Sec  9]^ 
1900;  Watson*  Personal  Injniks*  Sec  450^  1901;  Voorliies»  Pfersoail 
Injuries,  Sec  116^  1903;  Qifton,  in  57  CenL  Law  J.  44,  1909.  See  tbc 
slighting  reference  to  the  support  br  the  text-writers  of  the  Texas 
rule,  per  Mitchell,  J^  in  FrmKts  r.  W.  U.  T.  C«^  58  MimL  2$^  ^6^ 
S64,  1894. 

*^S0R€tt€  V.  JV.  U.  T.  C«^  SS  Tex.  30B,  itti. 

'''See  W.  U.  T.  C:  v.  Stuart,  66  Tex.  580^  ittl 

•■Gil//  5.  Ry.  Y.  Isaac  Lny,  59  Tex.  s6i  1883;  Gmif  S.  R9.  ▼.  /.  T. 
Uvy,  59  Tex.  543;  188(3. 
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Isaac  Levy,  was  denied  a  recovery  because  the  infliction 
o{  mental  anguish  was  not  a  cause  of  action,  and  even  if  it 
were  admissible  as  an  element  of  damages,  a  sendee  had  no 
cause  of  action  upon  which  a  claim  for  damages  could  be 
predicated — ^he  had  no  cause  of  action  tx  contractu,  because 
the  sender  made  the  contract  for  his  own  benefit,  and  he 
had  none  ex  delicto,  because  "'no  deprivation  of  any  abso- 
lute right  of  the  person  has  been  stated  which  would  en- 
title the  appellee  at  least  to  nominal  damages.*'  The 
sender  of  the  message,  J.  S.  Levy,  on  the  other  hand,  was 
permitted  to  recover  apparently  on  the  ground  that  he 
had  a  cause  of  action,  and  although  this  was  ex  contractu, 
still,  the  code  having  abolished  the  distinction  between 
actions  ex  contractu  and  those  ex  delicto,  damages  could  be 
recovered  as  though  the  CAUse  of  action  were  of  the  latter 
kind;'^  but  the  court  did  seem  to  think  that  the  sender 
had  a  right  ex  delicto,  too,  this  right  growing  out  of  the 
public  nature  of  the  telegraph  company's  duty.  If  there 
be  such  a  right,  one  cannot  but  think  that  the  court  was 
inconsistent  in  not  holding  it  to  give  the  sender  also  a 
right  ex  delicto.  This  position  was  perhaps  not  very  in- 
telligible, but  it  settled  two  things — that  the  infliction  of 
mental  anguish  was  never  a  cause  of  action,  but  that,  if  a 
cause  of  action  were  established,  it  was  an  element  of  dam- 
ages; and  that  the  cause  of  action,  whether  exclusively  ex 
contractu  or  not,  could  arise  only  in  favor  of  those  who 

***The  effect  of  the  G>de  on  the  qoestion  of  damagef  has  been  ccw- 
sidered  in  several  of  the  telegraph  cases,  and  such  important  decisions 
as  Wadsworth  v.  W.  U.  T.  Co..  86  Tenn.  695,  i888»  have  been  considered 
of  little  applicability  in  jurisdictions  where  there  is  no  code:  Chapman 
V.  IV.  U.  T.  Co.,  88  Ga.  763.  18^2;  Comteny  v.  IV.  U.  T.  Co.,  4  Va.  Sup. 
6r  tg02.  Decisions  in  the  code  states  undoubtedly  do  contain  dkta  to 
the  effect  that  the  G>de  has  assimilated  the  measure  of  damages  in 
contract  with  that  in  tort:  See,  €.  g..  United  States  Trust  Co.  v.  OrBrien, 
143  N.  Y.  264,  1894;  but  when  we  remember  the  fundamental  truth  that 
the  Code  was  intended  in  no  way  to  alter  the  substantive  law,  it  be- 
comes reasonably  clear  that  these  dicta  were  uttered  in  temporary  for- 
gctfulness  of  the  fact  that  the  law  of  damages  is  part  of  the  substantive 
law,  and  that  by  the  law  of  damages,  the  measures  of  relief  in  tort  and 
in  contract  are  different.  When  the  question  flatly  arises,  the  old 
distinction  is  preserved;  in  tort,  the  liability  is  for  natural  results, 
whether  contemplated  or  not:  Coy  v.  Gas  Co.,  146  Ind.  655,  185^;  in 
contract,  the  rule  of  Hadley  v.  BaxendaU  limits  the  liability  to  results 
which  should  have  been  contemplated:  Wetherhee  v.  Meyer^  155  N.  Y. 
446^  1898^ 
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Stood  in  a  contractual  relation  mth  the  company.  The 
Stuart  case/*^  which  followed  the  Levy  cases,  is  probably 
the  best-considered  case  on  the  subject  in  Texas,  and  is 
regarded  there  as  the  leading  case.  Again  there  is  laid 
down  firmly  the  rule  that  mental  anguish  is  not,  standing 
alone,  a  cause  of  action,  but  that  it  is  an  element  of  dam- 
ages where  the  chasm  between  wrong  and  remedy  has  been 
bridged  over  by  a  cause  of  action.  Again  we  have  a  state- 
ment of  the  effect  of  the  code  in  obliterating  the  distinc- 
tion between  the  measure  of  damages  in  tort  and  in  con- 
tract, but  there  is,  perhaps  more  clearly  indicated  than  in 
the  previous  cases,  the  thought  that  the  sendee  of  a  tele- 
gram can  have  no  cause  of  action  except  in  contract. 

The  ratio  decidendi  of  the  Stuart  case  has  been  adopted 
with  great  uniformity  in  Texas,  but  one  cannot  but  fee! 
that  the  results  to  which  it  has  led  are  scarcely  sustainable 
.on  strict  legal  principles.  We  have  adverted  already  to 
what  we  believe  to  be  a  well-settled  rule  of  the  common 
law — that  mental  anguish  is  not  a  legal  element  of  dam- 
ages in  actions  ex  contractu.^**  The  Stuart  case  necessarily 
involves  a  denial  of  that  principle,  or,  as  expressed  in  the 
latter  cases,  an  exception  thereto.'^  We  have  also  stated 
the  rule  as  to  the  right  of  the  beneficiary  of  a  con- 
tract to  sue  in  actions  other  than  those  against  telegraph 
companies,  and  shown  how,  in  the  latter  class  of  cases,  an 
entirely  different  rule  is  adopted.'**  We  propose  now  to 
consider  to  what  extent  the  beneficiary's  right  has  been 
carried  in  the  telegraph  cases.  We  shall  not  be  surprised, 
when  we  recognize  the  eagerness  of  the  Texan  tribunals 
to  allow  the  plaintiff  to  recover,  and  when  we  remember 
that  the  sendee  could  so  recover  only  if  he  were  the  party 
for  whose  benefit  the  message  was  sent,  that  Gray's 
prophecy  should  have  been  proven  erroneous.  He  had  said, 
"The  right  of  a  third  person  to  sue  as  beneficiary  will  be 

■*  In  ly.  U,  T.  Co.  V.  Sweelman,  19  Gv.  App.  43Sf  1898,  however, 
there  are  dicta  to  the  effect  that  mental  angnish  is  not  merely  an  ele- 
ment of  damage,  but  also  a  cause  of  action.  Perhaps  the  most  accurate 
statement  of  the  Texas  rule  is  that  in  IV.  U.  T.  Co.  v.  Simpsotu  73  Tex. 
422,  per  Acker,  P.  T.:  "Mental  anguish  may  constitute  an  eUmeni  of 
actual  damage  for  which  compensation  may  be  recovered  upon  kn^ck 
of  contract.''    (Italics  ours.)  ■•  rage  SQl 

'•  W.  U.  T.  Co.  V.  Arnold,  73  S.  W.  1083,  Tex.  1903.       ""Page  7. 
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limited  to  the  comparatively  small  class  of  cases  in  which 
the  person  who  employs  the  telegraph  company  to  com- 
municate the  message  does  so  solely  to  benefit  the  person 
to  whom  the  message  is  directed/'^*'  Let  us  examine,  in 
the  light  of  that  statement,  a  few  of  the  Texas  cases  in 
which  the  plaintiff  has  been  allowed  to  recover  as  the  party 
'*to  be  in  fact  accommodated,  benefited  or  servd/'"* 

We  can  understand  readily  that  when  the  sender's  wife 
and  child  died,  and  the  sender  sent  to  his  father  this  mes- 
sage:— 

''Bettie  and  baby  dead.  Come  to  Cleburne  to-night 
train  to  my  help" — 

the  court  should  say,  "Whatever  contract  was  made  by  the 
son  was  made  for  the  benefit  of  himself,  with  no  intent  that 
it  should  inure  in  any  respect  to  the  benefit  of  the  appellee 
(the  sendee);""*  the  effect  of  the  late  delivery  being,  as  the 
son  alleged,  that  "he  was  compelled  to  put  away  the  body 
of  said  wife  among  strangers  and  to  bear  his  heavy  afflic- 
tion alone,  without  the  comfort  and  consolation  of  any 
relative  or  friend."'*^  But  we  are  a  little  surprised  to  find 
that  in  the  very  next  case,  when  the  sender's  brother  was 
very  ill,  and  the  sender  sent  to  his  sister  this  message:— 

"Qara,  come  quick,  Rufe  is  dying"— 
the  court  should  have  had  no  difficulty  in  finding  that  the 
contract  was  made  for  the  benefit  of  the  sendec.^^    And 
when  this  message  was  held  to  be  for  the  benefit  of  the 
sender: — 

"Come  at  once.    Mr.  Potts  is  not  expected  to  live" — 
and  this  for  the  benefit  of  the  setidee: — 

"Mr.  Lampkin  is  worse.    Come  down  at  once"*** — 
the  drift  of  the  decisions  became  evident,  that  the  court 
would  hold  the  contract  to  have  been  made  for  the  benefit 
of  whichever  party  to  the  message  happened  to  sue  first. 

*■  Gray,  Communication  by  Tcl«igraph,  Sec  67. 
*"  W,  U.  T.  Co.  V.  Adams,  75  Tex.  531,  at  536,  1889. 
"•  Gulf  &  Ky.  V.  Isaac  Levy,  59  Tex,  563.  566,  1883. 
"•  Gulf  &  Ky.  V.  /.  r.  Uvy,  59  Tex.  542,  54S.  1883. 
^  Adams  v.  W.  U,  T.  Co.,  75  Tex.  531,  1889. 
"^PotU  V.  W.  U.  T.  Co.,  82  Tex.  545.  1891. 
*"  W.  U.  T.  Co.  V.  Ji^,  6  Civ.  App.  403,  1894. 
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This  was  admitted  practically  the  year  after  the  Jobe  case. 
The  jury  found  that  the  message: — 

"Come  at  once.  Allen  is  very  low" — 
was  sent  for  the  benefit  of  both  sender  and  sendee;  and 
the  sendee  was  allowed,  nevertheless,  to  recover  as  theparty 
for  whose  benefit  the  contract  was  made.^**  The  logical 
concluaon  would  seem  to  be,  that  both  the  sender  and  the 
addressee  of  a  social  message  should  be  allowed  to  sae 
ex  contractu  for  a  failure  of  the  company  promptly  and  ac- 
curately to  deliver  it.  An  opposite  concluaon  was  reached 
in  the  Levy  cases,  but  they  arose  before  the  laxity  of  the 
Texas  rule  became  so  great;  in  the  present  state  of  the 
law,  it  seems  doubtful  whether  those  cases  would  be  fol- 
lowed upon  the  question  of  the  party  benefited.  Smce 
1894,  we  have  not  found,  throughout  the  Texas  reports,  a 
single  case  in  which  recovery  has  been  denied  on  the 
ground  that  the  plaintiff,  whether  sender  or  addressee,  was 
not  the  person  for  whose  benefit  the  contract  was  made.^ 

We  cannot  but  feel  that  the  unlegal  shifts  to  which  the 
Texas  rule  has  driven  the  courts  of  that  state  to  resort 
prove  the  inherent  vice  of  any  theory  which  makes  the 
right  of  recovery  for  mental  anguish  depend  upon  the  tsr 
tablishment  of  a  cause  of  action  ex  contractu,  even  if  it  be 
admitted  that  mental  anguish  can  be  considered  an  ele- 
ment of  damage  in  contractual  actions  at  alL 

Accordingly,  it  does  not  seem  strange  that  of  those 
states  which  have  adopted  the  Texas  doctrine,  few  have 
based  their  decisions  on  the  reasoning  of  the  Texas  courts, 
although  in  no  case  has  there  been  a  conscious  recognition 
that  the  Texas  interpretation  of  the  Texas  rule  was  being 
departed  frooL 

Tennessee.— Wadsworth  v.  W.  U.  T.  Co^^  starts  out  and 
attacks  the  problem  in  a  most  satisfactory  way.  The 
sendee  was  suing  for  the  mental  anguish  consequent  on 
the  late  delivery  of  two  messages  announcing  the  dying 


"  W.  U.  T.  Co.  ▼.  Hate.  11  Gv.  App.  79i  18^  See  also  W.  U.  T.  a 
V.  Chrk.  14  Civ.  App.  563,  iSgd 

*"  Recovery  was  denied  for  that  reason  in  IV.  U.  T.  C«.  ▼.  Wmd,  ST 
Fed.  471.  185^3;  ^y.  U,  T.  Co,  r.  Henry.  9;  Tex.  1^  i9^ 

-86  Tenn.  695.  1888,  at  69a 
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condition  and  then  the  death  of  her  brother.  'The  mes- 
sages in  question  were  couched  in  decent  language,  and 
were  lawful  in  their  purpose.  Such  being  true,  Walden  had 
a  legal  right  to  send  them,  and  Mrs.  Wadsworth  had 
a  legal  right  to  receive  them;  and  it  was  the  plain  duty  of 
the  defendant  to  deliver  them  promptly.  Its  dereliction 
of  duty  and  violation  of  her  legal  right  unquestionably 
gave  her  a  right  of  action;"  and  (later,  on  the  opinion) 
''plaintiff  having  a  clear  right  of  action  for  some  damage, 
as  we  have  already  seen,  may  maintain  her  action,  and  re- 
cover all  the  damage  she  may  show  herself  to  have  sus- 
tained by  reason  of  the  wrongful  act  of  the  defendant;  and 
in  ascertaining  the  amount  thereof,  all  proven  elements  of 
damage,  admissible  in  either  form  of  action  (tort  or  con- 
tract), are  for  the  consideration  of  the  jury.'*  There  are 
two  elements  in  the  case  upon  which  the  court  relied, 
and  which  other  courts  have  relied  on  as  distinguishing 
the  Wadsworth  case  from  the  cases  before  them.  First, 
as  in  the  Texas  cases,  there  is  the  Code,  which  the  court 
appeared  to  consider,  by  the  fusion  of  all  forms  of  action 
into  the  single  civil  action,  had  extinguished  the  before- 
existing  difference  in  the  measure  of  damages  in  tort  and 
in  contract.  There  was  no  refusal  to  admit  that  such  a  dif- 
ference had  existed;  the  court  pointed  it  out  distinctly.  Of 
this  attitude  one  can  only  say  that  it  proceeds  on  an  ex- 
aggerated idea  of  the  objects  which  the  Code  was  intended 
to  accomplish.'*^  A  difference  in  the  measure  of  damages 
is  undoubtedly  a  condition  of  the  substantive  law,  and  can 
with  no  propriety  be  considered  as  within  the  purview  of 
a  law  obliterating  procedural  distinctions.  Second,  there 
was  a  statute  requiring  the  transmission  of  all  messages 
"correctly  and  without  unreasonable  delay.*'  The  part 
which  this  statute  played  in  the  reasoning  of  the  court  was 
that  of  imposing  upon  the  telegraph  company  a  general 
duty  of  prompt  delivery,  breach  of  which  would  constitute 
a  cause  of  action.  If  it  be  true  that  this  general  duty 
would  exist  even  in  the  absence  of  statute,  the  case  would 

""  In  Mack.  Co.  v.  Com^tu  Co.,  los  Tenn.  187,  looo,  the  coort  ap- 
plied the  rule  of  Hadley  v.  Baxendtde,  in  an  action  for  breach  of  con* 
tract,  just  as  it  would  have  done  in  the  absence  of  any  code. 
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Stand  for  the  proposition  that  the  failure  of  a  telegraph 
company  punctually  and  properly  to  deliver  messages  is 
the  breach  of  a  general  duty,  and  hence  a  cause  of  action, 
in  suit  on  which,  mental  anguish  approximately  resulting 
from  it  is  an  element  of  damage.  When  we  consider  the 
consequence  of  denying  the  existence  of  this  general  dutj, 
the  conclusion  that  it  does  exist  seems  almost  inevitable. 
If  the  company  be  under  no  general  duty  to  deliver  mcs^ 
sages  which  do  not  concern  commercial  transactions,  the 
company,  out  of  mere  heartless  malice,  may  destroy  the 
message  as  soon  as  it  has  received  it  under  promise  to 
transmit,  and  be  in  no  way  liable  to  the  addressee  for  the 
misery  and  affliction  which  its  conduct  may  have  caused 
him;  for,  it  is  conceived,  the  mere  maliciousness  of  the 
company's  action  could  not  be  said  to  constitute  a  breach 
of  any  duty  owed  to  the  addressee  where^  ex  hypothesis  no 
duty  is  owed  to  him.  The  only  alternative  is,  as  we  have 
tried  to  show,  that  the  public  nature  of  a  telegraph  ccmh 
pany*s  employment  does  impose  upon  it  a  general  duty  to 
do  carefully  the  work  for  which  its  property  is  dedicated  to 
the  use  of  the  public.  If  this  be  so,  the  Wadsworth  case 
does  stand  for  the  proposition  that  the  failure  promptlj 
and  accurately  to  deliver  messages  is  a  tort,  and  that,  in 
recovering  therefor,  mental  anguish  is  an  element  of  dam- 
age. 

This  seems  to  be  the  view  of  the  court  in  the  only  one  of 
the  later  Tennessee  cases'"  which  throws  much  light  upon 
the  question:  W.  U.  T.  Co.  v.  Frith,^^  where  the  court, 
per  Folkes,  J.,  without  referring  either  to  the  code  or  to 
the  statute,  says:  "Telegraph  companies,  like  common  car- 
riers, are  public  servants,  and  held  to  a  very  high  d^^ee  of 
diligence  and  a  strict  discharge  of  duty.  .  .  .  Having 
violated  its  duty,  and  been  negligent  in  its  discharge,  the 
company  is  liable  in  damages.  These  damages  must  be 
such  as  reasonably  to  compensate  the  party  injured,  not 

*"  R.  R,  V.  GriMn,  92  Tenn.  694*  1^93;  fV-  U-  T.  C0.  ▼.  Mttton^  96  Tena. 
66,  1896  (absence  of  contractual  relation  between  plaintiff  and  com- 
pany held  immaterial);  \V.  U.  T.  Co.  v.  RoHnson,  97  Tenn.  6A  x^'* 
Jones  V.  W.  U.  T.  Co,,  101  Tenn.  442,  1898;  Gray  v.  fV.  U.  T.  Co.,  64 
S.  W.  1063,  1901. 

""  105  Tenn.  167,  1900,  at  171. 
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only  for  his  pecuniary  loss,  but  also  for  the  mental  anguish, 
g^ef  and  disappointinent  caused  by  the  negligence.''  That, 
we  believe,  is  as  logical  as  it  is  satisfactory. 

Alabama. — ^The  Alabama  courts  have  proceeded  on  a 
less  definite  theory  than  have  any  of  the  other  courts  ad* 
herents  of  the  Texas  rule.  When  recovery  was  first  al- 
lowed for  mental  anguish,  the  distinction  between  the 
Texas  interpretation  of  the  rule  and  the  Tennessee  inter- 
pretation seems  to  have  been  recognized  in  a  dim  sort  of 
way.  The  possibility  of  a  cause  of  action  es  delicto  ap- 
parently was  not  recognized — ^at  any  rate,  without  a  very 
close  analysis  of  the  problem,  the  court  accepted  the  Texas 
view,  deciding  that  where  there  was  a  cause  of  action  ex 
contractu,  mental  anguish  was  admissible  as  an  element  of 
damages.^**  The  converse  of  the  rule  was  laid  down,  too— 
that  if  there  were  no  contractual  relation  between  the 
plaintiff  and  the  sender,  no  action  could  be  maintained.^^ 

The  latest  cases,  however,  involve  in  connderable  doubt 
the  exact  position  of  the  Alabama  courts.  The  right  of 
the  addressee  might  have  bf en  developed  according  to  the 
Texas  view;  but,  more,  we  imagine,  from  the  unfavorable 
attitude  of  the  Alabama  courts  to  the  entire  class  of  ac- 
tions,'** than  from  any  realization  of  the  unsatisfactory 
looseness  of  that  view,  there  was  no  such  development.  On 
the  other  hand,  it  seems  to  have  been  felt  that  the  com- 
pany's liability  was  not  exclusively  contractual:  ''Inde- 
pendent of  the  promise  by  the  defendant  to  deliver  the  mes- 
sage when  it  accepted  it  for  transmission,  the  law  imposes 
the  duty  upon  it  of  transmitting  and  delivering  it  with 
all  reasonable  diligence/'''*'  Logically,  it  would  seem  that 
on  such  a  theory  a  basis  of  recovery  was  established  in 
every  case.  To  defeat  this  undesired  result,  the  courts 
have  fallen  into  the  habit  of  requiring  a  strictness  in  plead- 
ing at  which  even  Baron  Parke  might  have  halted.    In 

■"  JV.  U.  T.  Co.  V.  HendfTSOH,  S9  Alt.  510,  18901 

-  JV.  U.  T.  Co.  V.  Wilson,  93  Ala.  32,  1881;  W.  U.  T.  Co.  r.  Crnining- 
ham,  99  Ala.  314,  1S93.  In  this  latter  case  punitive  damages  were  al- 
lowed, although  the  action  was  ex  contraciu. 

*•  IV.  U.  T.  Co.  V.  Ayers,  131  Ala.  391,  1901. 

•"  IV.  U.  T.  Co.  V.  Krichboum,  31  S.  607,  190a. 
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Blount  V.  W.  U.  T.  Co.,^^  the  complaint  of  a  sendee  was 
dismissed  on  the  ground  that  the  only  injury  alleged  was 
the  mental  anguish  itself.  According  to  the  general  form 
of  pleading  under  the  Code,  all  the  facts  were  set  oat,  and 
since  the  court  conceded  that  the  action  would  have  been 
sustainable  had  a  cause  of  action  been  found,  either  ex  am* 
tractu  or  ex  delicto^  the  dismissal  of  the  complaint  certainly 
seems  to  have  been  based  on  a  very  small  technicality.'** 
In  the  Krichbaum  case,  the  complaint  set  up  a  contractual 
relation  between  the  sendee  and  the  company,  and  allied 
also  a  breach  of  duty.  The  court  held  that  since  the  grava- 
men of  the  action  was  the  breach  of  a  duty  which  existed 
independently  of  any  contract,  the  averment  of  the  exist- 
ence of  a  contract  was  fatal  to  the  right  of  recovery.'^  If 
this  be  the  effect  of  the  Code,  we  must  needs  mourn  the 
disappearance  of  those  ancient  pleaders  so  skilled  in  the 
intricacies  of  the  common  law. 

The  result  of  the  Alabama  cases  seems  to  be  that,  as  in 
Tennessee,  a  cause  of  action  exists  ex  delicto,  and  even  one 
who  stands  in  no  contractual  relation  to  the  company  can 
recover  for  mental  anguish,  if  he  can  frame  a  complaint 
which  will  meet  the  technical  requirements  of  the  Code  as 
construed  in  Alabama.^** 

Indiana. — ^The  Indiana  courts  have  wavered  more  than 
those  of  any  jurisdiction  which  we  shall  have  to  consider. 
The  first  time  that  the  question  of  recovery  for  mental 
anguish  was  presented  to  them,  the  obiter  dictum  was  hos- 
tile to  allowing  the  recovery;'^'  but  when  a  decision  on  the 
subject  was  necessary,  an  opposite  result  was  arrived  at, 
and  the  recovery  was  allowed.'^'  As  in  all  the  cases  which 
we  have  considered  thus  far,  the  mental  anguish  was  con* 
sidered  not  a  cause  of  action,  but  an  element  of  damages. 

^  ia6  Ala.  ii^  190a 

'^CoHira,  Mittiken  ▼.  W.  U.  T.  Co..  no  N.  Y.  403.  ifflflL 

"*Sec  also  P.  T.  C.  Co.  ▼.  Ford.  117  Ala.  672,  iS^;  S.  C  124  Ah. 
40O1  190a 

^  The  natural  apprehenfion  that  mental  anguish  would  not  be  con* 
sidered  an  clement  of  damage  in  any  case,  in  view  of  the  attitnde  of 
the  Alabama  courts,  is  dispelled  by  the  W.  U.  T.  Co.  ▼.  Crockit,  33  & 
45»  1902,  where  the  sender  recovered  for  mental  anguish. 

"•  JV.  U.  T.  Co.  r.  Hammon,  50  Ind.  181.  1875. 

"■  Reese  r.  JV.  U.  T.  Co.,  123  Ind.  ar>|,  1890. 
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In  the  Reese  case,  the  plaintiff  was  the  sender,  who,  of 
course,  had  a  right  of  action  ex  contradu.  But  the  court 
says,  per  Berkshire,  J.,  ''In  failing  to  promptly  deliver  the 
telegram,  the  telegraph  company  negligently  fails  to  per- 
form a  duty  which  it  owes  to  the  sender  of  the  telegram, 
and  should  be  held  liable  for  whatever  injury  follows  as  the 
proximate  result  of  its  negligent  conduct.  It  is  not  a  mere 
breach  of  contract,  but  a  failure  to  perform  a  duty  which 
rests  upon  it  as  a  servant  of  the  people.'*^^^  This  state* 
ment  admits  of  two  interpretations  and  both  have  been 
given  to  it.  It  might  be  considered  as  a  repetition  of  the 
Tennessee  view,  that  failure  to  use  due  care  in  the  delivery 
of  messages  is,  in  every  case,  the  breach  of  a  public  duty«^^* 
But  it  may  be  considered  also  as  standing  for  a  view  which 
is  more  clearly  brought  out  in  a  later  case,  where  the  basis 
of  the  rule  allowing  recovery  for  mental  anguish  is  as- 
serted to  be,  that  "the  language  of  a  message  gives  direct 
notice  to  the  telegraph  company  that  the  message  con- 
cerns such  event  or  events  as  that  negligence  on  the  part 
of  the  company  is  likely  to  be  followed  by  mental  distress. 
The  telegraph  company  then  has  the  measure  of  responsi- 
bility, and  is  held  liable  for  special  damages  for  negli- 
gence."*^* This  thought  is  strikingly  similar  to  that  of 
Bigelow,  discussed  before.'^  It  places  the  liability  of  the 
company,  not  on  any  ground  of  public  duty,  but  on  a  basis 
of  negligence,  i.  e.,  fiilure  to  use  reasonable  care  to  avoid 
the  affliction  upon  another  of  legal  injury.  The  only  in- 
jury inflicted  is  mental  anguish,  and  if,  as  even  the  Indiana 
cases  admit,  the  infliction  of  mental  anguish  be  not  a  cause 
of  action,  it  is  not  a  legal  injury,  and  there  is  no  legal  duty 
to  use  reasonable  care  to  avoid  its  infliction  upon  another. 
Indiana  had  not  taken  very  eagerly  to  the  Texas  doc- 
trine—even in  the  appellate  courts  there  had  been  mur- 

murings  against  its  propriety,***  and  the  first  time  that  the 
____ 

■*  IV.  U.  T.  Co,  ▼.  Stratemeier,  6  Ind.  App.  125,  189a;  W.  U.  T.  C: 
V.  Todd,  1899^  53  N.  E.  194. 

*^  Per  Comstock,  C  J^  W.  U.  T,  Co.  v.  BryanU  17  In^  App.  ya,  at 
74.  ^^' 

^  Pages  16  to  as. 

»"  IV.  U.  T.  Co.  ▼.  Briscoe,  x8  Ind.  App.  22,  iBg7. 
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supreme  court  had  a  chance  to  consider  the  Reese  case* 
the  Reese  case  was  overruled  with  but  a  weak  dissent,  and 
the  old  rule  of  twenty-six  years  before  reverted  to."*  The 
Ferguson  case  evidently  was  carefully  considered,  and 
coming,  as  it  does,  from  a  jurisdiction  supposed  to  be  com- 
mitted irretrievably  to  the  Texas  doctrine,  it  probably  will 
become  the  leading  exponent  of  the  Northern  rule.  With 
considerable  diffidence,  we  suggest,  however,  that  the  ar- 
guments in  favor  of  the  Texas  rule,  which  the  court  in  the 
Ferguson  case  answered,  were  not  the  arguments  which 
the  best-considered  advocates  of  that  rule  advanced.  The 
court  first  asserts  that  a  recovery  for  mental  anguish  was 
unknown  at  common  law,  concluding  an  examination  of 
cases  of  physical  injuries,  of  seduction,  libel,  etc.,  with  the 
assertion,  'These  classes  in  which  mental  anguish  is  cog- 
nizable as  incident  to  a  cause  of  action,  complete  without 
it,  at  least  negatively  indicate  the  common  law  rule  that 
mental  anguish  as  the  proximate  and  sole  result  of  a  negli- 
gent act  does  not  constitute  a  cause  of  action.^  The 
court  assumes,  without  discussion,  that  the  addressee  of  a 
message  has  no  cause  of  action  independently  of  the  men- 
tal anguish  which  he  suffers.'**  As  we  have  shown,  it  is  on 
this  point  that  argument  was  necessary— -even  the  8U|>- 
porters  of  the  Texas  rule  do  not  claim  that  mental  angubh 
standing  alone  constitutes  a  cause  of  action.  We  scarcely 
can  doubt  but  that  the  right  of  recovery  for  mental  an- 
guish in  Indiana  is  settled  definitively  in  the  negative,"* 
but  leaving  aside  for  later  consideration  the  argunient  ab 
incofivaticnte,  there  is  no  reason  on  the  theory  of  the  Fer- 
guson case  why  the  sender  at  least,  who  certainly  has  a 
cause  of  action  by  statute,  independently  of  the  mental 
anguish  suffered,  should  not  recover  for  that  mental  an- 
guish as  an  element  of  damages.  In  brief,  we  submit  that 
the  Ferguson  case  is  no  answer  at  all,  at  least  as  to  strictly 

*"  W.  U.  r.  Co.  V.  Ferguson,  157  Ind.  64,  1901. 

*•  The  umt  peHHo  frindpU  was  made  in  Connelly  ▼.  IV,  U.  T.  C*.,  4 
Va.  Sup.  6,  1903.  Indeed,  the  only  case  supporting  the  Northern  rule 
which  really  attacks,  and  with  great  cleverness,  the  true  basis  of  the 
Texas  rule  is  Chapman  v.  IV.  U.  T.  Co.,  88  Ga.  763,  18^ 

•"  The  Ferguson  case  was  followed  in  W.  U.  T.  Co.  r.  Adams,  63 
N.  E.  125,  190a. 
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legal  considerations,  to  the  Texas  rule,  if  the  Texas  rule  be 
taken  to  establish,  not  that  mental  anguish  is  a  cause  of 
action,  but  that,  a  cause  of  action  being  est^hlished,  men- 
tal anguish  is  an  element  of  damages. 

Kmtucky. — ^The  Kentucky  courts  have  adopted  the 
Texas  view  of  the  Texas  rule — that  mental  anguish  is  an 
element  of  damage  where  a  cause  of  action  is  established; 
but  that  a  cause  of  action  can  only  be  ex  contractu.  ''If  a 
telegraph  company  undertakes  to  send  a  message,  and  it 
fails  to  use  ordinary  diligence  in  doing  so,  it  is  certainly 
liable  for  some  damage,  though  it  may  be  nominal  only.  It 
has  violated  its  contract,  and  whenever  a  party  does  so,  he 
is  liable  at  least  to  some  extent.  Every  infraction  of  a  legal 
right  causes  injury  in  contemplation  of  law.  The  party 
being  entitled  in  such  a  case  to  recover  something,  why 
should  not  injury  to  the  feelings,  which  is  often  more  in* 
jurious  than  a  physical  one,  enter  into  the  estimate?"'** 
Most  of  the  later  cases  follow  the  Chapman  case  without 
much  discussion,'**but  averyrecent  one,  although  recovery 
is  refused  there  because  of  the  remoteness  6f  the  damage, 
shows  that  the  theory  in  that  state  still  is  that  mental  an- 
guish is  an  element  of  danger  only  when  a  cause  of  action 
exists  ex  contractu.^*^  There  has  been  much  less  litigation 
of  the  question  in  Kentucky  than  in  Texas,  and  there  are 
no  cases  in  the  former  state  which  have  extended  the  doc- 
trine of  the  beneficiary's  right  to  sue,  as  has  been  done  in 
Texas.  Should  the  courts  of  Kentucky,  however,  regard 
the  action  with  as  much  favor  as  do  those  of  Texas,  we 
cannot  but  feel  that  an  adherence  to  the  necessity  of  find- 
ing a  contractual  cause  of  action  will  lead,  sooner  or  later, 
to  conclusions  not  tenable  on  strict  legal  principles. 

North  Carolina. — ^The  early  North  Carolina  cases,  like 
some  of  the  Indiana  cases,  based  the  right  of  recovery  on 

"■  Per  Holt.  J.,  Chapman  v.  W.  U.  T,  Co.,  90  Ky.  ^65,  at  270^  1890. 

"*  Davis  V.  W.  U.  T.  Co.,  21  Ky.  Law  R.  1251.  1900;  IV.  U.  T.  Co.  ▼. 
Fisher,  21  Ky.  Law  R.  1293,  1900;  Taliaferro  v.  ff'.  U.  T.  Co.,  21  Ky. 
Law  R-  1290,  1900;  IV.  U.  T.  Co.  v.  Van  Cleave,  22  Ky.  Law  R.  Mp 
1900;  IV.  U.  T.  Co.  V.  Matthews,  24  Ky.  Law  R.  3,  1902;  IV.  U.  T.  Co. 
V.  Hcming,  24  Ky.  Law  R.  1453,  1903. 

^  RMnson  v.  W.  V.  T.  Co.,  24  Ky.  Law  R.  452,  190a. 
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principles  of  negligence;'^  a  theory  which  seems  to  us  in- 
adequate in  the  mental  anguish  cases.  But  the  later  ex- 
pressions conform  more  to  the  Tennessee  view,  that  care- 
lessness is  a  breach  of  the  duty  which  the  public  nature  of 
the  telegraph  company's  employment  imposes  on  it  ''A 
quasi  public  corporation  exercising  extraordinary  powen 
and  receiving  enormous  profits,  solely  in  consideration  of 
the  performance  of  its  public  duties,  cannot  be  permitted 
to  neglect  or  evade  those  duties  with  practical  impu- 
nity.""* This,  we  submit,  is  a  lofty  and  a  proper  view; 
when  the  telegraph  company  through  negligence  fails  to 
deliver  a  message,  it  is  injuring  the  entire  public,  and  t 
recovery  against  the  company  for  such  negligence  is  an  in- 
direct benefit  to  the  public,  for  it  is  an  insistence  on  the 
responsibility  of  its  servant.  This  is  what  is  in  the  mind 
of  the  court  when  it  says,  in  the  case  last  cited,  "This  fia* 
bility  on  the  part  of  public  servants  to  respond  in  dvil 
damages  to  the  injured  party  is  the  surest  guarantee  for 
the  proper  performance  of  their  duties  to  the  public'*^ 
The  subsequent  North  Carolina  cases  are  of  little  value, 
and  the  Cashion  case  stands  as  the  strongest  expression  of 
that  court* 

Iowa. — Iowa  is  the  last  jurisdiction  which  has  adopted 
the  Texas  rule,'**  and  it,  for  one,  cannot  complain  that 
allowing  the  recovery  has  proven  to  be  the  "Pandora  Box" 
which  it  was  predicted  that  it  would  be,'**  for  the  seven 
years  which  have  passed  since  that  box  was  opened  in  Iowa 
have  failed,  as  far  as  we  have  been  able  to  find,  to  produce 
a  single  mental  anguish  case  to  plague  the  courts.  To  our 
mind,  the  Mentzer  case  contains  far  the  clearest  and  ablest 
opinion  of  all  the  well-considered  opinions  on  the  subject 
Juoge  Deemer  commences  his  argument  by  showing  that 

"•  Yomz  V.  W.  U.  T.  Co.,  107  N.  C  370,  i%^l  SherriU  v.  W.  V.  T. 
Co.,  116  N.  C  655.  189s. 

***  Per  Douglas,  J.,  in  Caskiom  ▼.  W.  U.  T.  Co.,  123  N.  C  S67,  at  27^ 
1898. 

"" Bennett  v.  W.  U.  T.  Co.,  ia8  N.  C  104,  looi;  Roster  v.  jy.  U.  T. 
Co.,  130  N.  C.  251,  IQQ2;  Sparkman  v.  W.  0.  T.  Co.,  130  N.  C  447f  190s; 
Meadows  v.  W.  U.  T.  Co.,  43  S.  £.  51^  N.  C  19013. 

""  Mentser  v.  IV.  U.  T.  Co.,  93  Iowa,  752,  189s. 

"*  Per  Mitchell,  J.,  in  Francis  v.  W.  U.  T.  Co.,  58  Minn.  aS2,  1894. 
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a  telegraph  company  is  a  public  agent;  that  its  duty  prop* 
eriy  to  fulfill  its  contract  is  entirely  independent  of  the  con- 
tractual obligation  itself;  and  that  a  party  injured  by  the 
company's  neglect  of  its  duty  may  sue  either  in  tort  or,  in 
many  cases,  in  contract.  He  then  points  out  that  the  Code 
having  abolished  procedural  differences  between  actions  in 
contract  and  those  in  tort,  a  plaintiff  should  recover  what- 
ever damages  could  be  had  in  either  form  of  action.  We 
cannot  forbear  to  quote  part  of  the  beautifully  clear-cut 
statement  which  follows,  of  the  difference  in  the  measure 
of  damages  in  tort  and  in  contract.  After  stating  the  rule 
in  Hadley  v.  Baxcndale,  which  governs  the  measure  of  dam- 
ages in  contract,  the  court  proceeds:  ''In  actions  for  tort, 
the  rule  is  much  broader.  The  universal  and  cardinal  prin- 
ciple in  such  cases  is  that  the  person  injured  shall  receive 
compensation  commensurate  with  his  loss  or  injury,  and 
no  more.  .  .  .  These  damages  are  not  limited  or  af- 
fected, so  far  as  they  are  compensatory,  by  what  was  in 
fact  contemplated  by  the  party  in  fault.  He  who  is  re- 
sponsible for  a  negligent  act  must  answer  for  all  the  injuri- 
ous results  which  flow  therefrom  by  ordinary  natural  se- 
quence, without  the  interposition  of  any  other  negligent 
act  or  overpowering  force.  Whether  the  injurious  conse- 
quences may  have  been  reasonably  expected  to  follow  from 
the  commission  of  the  act  is  not  at  all  determinative  of 
the  liability  of  the  person  who  committed  the  act  to 
respond  to  the  person  suffering  therefrom.  As  was  said 
in  Stevens  v.  Dudley,  56  Vt.  158,  'it  is  the  unexpectedt 
rather  than  the  expected,  that  happens  in  a  great  majority 
of  cases  of  negligence.'  *'*•• 

Having  established  that  the  company's  negligence 
creates  a  cause  of  action,  either  in  contract  or  in  tort,  and 
second,  that  the  mental  anguish  is  both  a  reasonably  to-be- 
expected  consequence  under  Hadley  v.  Baxendak,  and  a 
natural  and  not  too  remote  result  under  the  test  in  tort, 
the  court  proceeds  to  the  third  inquiry — ^whether  mental 
anguish  is  an  admissible  element  of  damages,  either  in  con- 
tract or  in  tort.  The  conclusion  reached  is  affirmative  in  both 
cases,  and  strongly  as  we  may  be  convinced,  before  reading 
"•At  76a 
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the  opinion,  that  mental  anguish  is  not  an  element  of  dam- 
ages in  actions  for  breach  of  contract,  we  can  keep  oar- 
selves  from  concurring  in  the  court's  opinion  that  it  should 
be,  only  by  holding  fast  to  the  knc*vledge  that  although, 
as  has  been  said,  ''mental  anguish  antedated  the  begin- 
nings of  the  common  law/''*'  it  never  has  been  considered 
an  element  of  damages  in  contractual  actions  by  any  of 
those  great  judges  who  planted  and  tended  in  its  youth 
the  great  tree  of  our  system  of  jurisprudence.  But  the 
court  is  not  hampered  in  this  way  when  it  comes  to  the 
question  of  the  admissibility  of  mental  anguish  as  an  ele- 
ment of  damages  in  tort  actions,  and  we  must  say  that  it 
seems  to  us,  as  it  seemed  to  the  Iowa  court,  that  'Svhen  it 
is  conceded  that  mental  suffering  may  be  compensated  for 
in  actions  of  tort,  the  right  of  the  plaintiff  to  recover  in  this 
case  is  established.'* 

The  ratio  decidendi  in  brief,  was  this — omitting  what 
was  said  as  to  the  contractual  nature  of  the  action:  First, 
the  negligence  of  a  telegraph  company  is  the  breach  of 
a  public  duty,  for  which  it  is  liable  'Uo  any  person  injured 
thereby  for  all  the  damages  which  he  may  sustain*';  second, 
mental  anguish  resulting  from  negligence  in  the  deliveiy 
of  a  death  message  is  a  natural  and  not  too  remote  conse- 
quence of  the  breach  of  duty;  third,  mental  anguish  is  a 
species  of  injury  recoverable  for,  when  the  natural  and 
proximate  consequence  of  an  existing  cause  of  action  in 
tort.  This  is  putting  the  Texas  rule  on  a  much  sounder 
basis  than  the  Texas  courts  have  put  it,  and  represents 
perhaps  the  strongest  possible  argument  in  favor  of  the 
right  of  recovery  for  mental  anguish. 

Those  jurisdictions  which  have  adopted  what  we  have 
called  the  Northern  rule  have  been  much  more  con^stentin 
the  reasoning  upon  which  their  decisions  have  been  based 
than  have  been  the  supporters  of  the  Texas  rule.  Their 
arguments  have  been  that  recovery  for  mental  anguish  is, 
from  a  legal  standpoint,  an  innovation,  and  that  it  is,  from 
a  practical  standpoint,  an  undesirable  innovation.  We 
have  been  considering  the  former  position  up  to  this  point, 
and  have  endeavored  to  show  that  we  are  by  no  means 

*•*  Per  Baker.  J.,  in  Ferguson  v.  IV.  U.  T.  Co,,  IS7  Ind.  64,  65,  1901. 
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without  precedent  in  regarding  mental  anguish  as  an  ele- 
ment of  damages  at  common  law. 

We  propose  now  to  consider  the  practical  objections 
which  have  been  made  to  the  Texas  rule.  It  has  been  sug- 
gested as  an  interesting  speculation,  whether  all  law  did 
not  come  originally  from  public  policy,'**  and  when  we 
remember  that  law  is  merely  the  expression  of  a  commu- 
nity's sense  of  right,  and  that  ''right  is  nothing  else  but 
whatever  reason  certainly  acknowledges  as  a  sure  and  con- 
cise means  of  obtaining  happiness/'^*'  we  cannot  doubt  but 
that  the  practical  considerations,  ''to  which  the  traditions 
of  the  bench  would  hardly  have  tolerated  a  reference  fifty 
years  ago,"***  are  entitled  to  great  weight  in  the  deter- 
mination of  this  subject.  One  can  sympathize  thoroughly 
\\-ith  Canty,  J.,  when  he  said,  "Merc  logic  will  not  dispose 
of  a  question  of  this  character.  The  court  must  keep  one 
eye  on  the  theoretical  and  the  other  on  the  practical"'** 
If,  however,  we  have  been  fortunate  enough  to  establish 
the  proposition  that  mental  anguish  is  at  common  law  an 
usual  element  of  compensation  in  tort  actions,  it  seems 
but  fair  that  those  who  favor  making  an  exception  in  the 
telegraph  cases  should  assume  the  burden  of  showing  the 
inadvisability  of  allowing  recovery.  The  two  practical 
objections  which  have  been  urged  are,  first,  the  impolicy 
of  opening  so  immense  a  field  of  litigation,  and  second,  the 
futility  and  consequent  absurdity  of  attempting  to  meas- 
ure, in  money,  injury  which,  from  its  very  nature,  is  invis- 
ible, intangible,  unascertainable. 

When  we  consider  statistics — ^and  this  we  must  do,  to. 
answer  the  uniformly  made  and,  strangely  enough,  never 
disputed  argument,  that  to  allow  recovery  in  these  mental 
anguish  cases  would  foster  an  "intolerable  and  intermi- 
nable litigation,  beyond  the  reach  of  ordinary  imagina- 

"*  Bausman,  10  Wash.  Bar  Ass'n  Rep.  14J,  189& 

*"  Burlamaqui,  Natural  and  Political  Law  (7th  e<l.)f  37* 

^  Holmes,  Common  Law,  78. 

'^Francis  v.  JV.  U,  T,  Co,,  58  Minn.  252,  at  267.  1897.  "For  the 
rational  study  of  the  law  the  black-letter  man  mav  be  the  man  of  ilie 
present,  but  the  man  of  the  future  is  the  man  of  economics  and  the 
master  of  statistics":  Judge  Holmes,  The  Path  of  the  Law;  a  striking 
sentence  from  a  striking  lawyer.    10  Harv.  Law  Rev.  457,  at  469,  185^. 
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tion'*"* — ^we  cannot  but  feel  how  much  more  feariul  than 
(act  is  fancy.  We  cannot  wonder  that  court  after  court 
has  rejected  the  Texas  rule,  when  it  reads  and  believes  such 
statements  as  this:  ""If  suits  at  law  for  damages  were  per- 
mitted for  mental  suffering  only,  all  the  courts  of  the 
Union  would  speedily  find  themselves  in  the  plight  of  the 
Texas  tribunals,  wherein  a  large  percentage  of  the  total 
litigation  consists  of  actions  against  tel^^ph  companies 
for  negligence  in  delivering  dispatches,  the  only  aJleged 
damage  being  subjective  and  very  frequently  entirely  im- 
aginary."'*^ With  this  assertion  in  mind,  it  is  interesting 
to  see  how  large  a  percentage  of  the  cases  in  Texas  re- 
ported in  the  official  series  of  reports  of  that  state  during 
1899  and  1900  were  mental  anguish  cases.  In  the  supreme 
court,  out  of  the  one  hundred  and  ten  cases  which  came 
up  in  1899,  not  a  ^ngle  one  involved  the  question  which 
we  have  been  considering,  and  out  of  the  one  hundred  and 
twenty  which  arose  in  1900,  a  solitary  one  represented  this 
litigious  branch  of  Texas  jurisprudence.  In  the  courts  of 
civil  appeals,  the  four  hundred  cases  contained  four  de- 
cisions on  the  recovery  for  mental  anguish  in  1899,  and  the 
same  number  in  1900.  Of  ten  hundred  and  thirty  cases^  just 
nine  mattal  anguish  cases — ^less  than  i  per  cent.  In  the  face 
of  such  facts,  one  scarcely  can  hear  without  impatience  the 
customary  warning  against  the  ''intolerable  litigation'"** 
which  is  said  necessarily  to  follow  the  adoption  of  the 
Texas  rule. 

The  Ferguson  case,'**  adopting  the  line  of  argument  m 
the  Rogers  case,***  has  attempted  to  show  that  certain 
positions  considered  by  the  supporters  of  the  Northern 
rule  entirely  inconsistent  have  been  assumed  by  the  Texas 
courts  as  the  result  of  a  \\\\A  effort  to  restrain  the  volume 
of  litigation  consequent  on  the  adoption  of  the  Texas  rule. 
Some  of  the  positions  we  believe  to  be  not  at  all  irrecon- 
cilable, and  others,  if  undistinguishable  in  principle,  are 
different  in  facts.     Of  the  latter  kind,  the  majority  are 

"•  Per  Hashes,  J.,  Peny  y.  W.  U.  T.  C*.,  6|  Ark.  53&  at  545.  iV^ 

"*  N.  Y.  Law  JonmaU  Aagust,  1902. 

'^Mortm  V.  IV.  17.  T.  C*.,  S3  Ohio  St  431.  189$. 

"•  157  Ind.  64,  1901-  ""68  Mist.  74*  i*t. 


LIABILITY  OP  TELEGRAPH  COMPANIES.  777 

traceable,  in  our  opinion,  to  the  Texas  view  of  the  Texas 
rule,  viz.,  that  a  cause  of  action  ex  coniractu  is  necessary  to 
maintain  the  action.  Hence  the  decisions  before  conn 
men  ted  on,"*^  as  to  the  party  benefited  by  the  contract; 
hence  the  decisions  as  to  the  presumption  of  mental 
anguish  in  case  of  blood  relationship  only;***  hence  the  de* 
cisions  as  to  what  language  does  give  notice  to  the  cohh 
pany  of  the  importance  of  the  message  and  what  does  not. 
If  the  cause  of  action  be  ex  delicto,  and  the  test  of  rea* 
sonably  foreseeable  injury  be  replaced  by  that  of  naturally 
consequent  injury,  most  at  least  of  these  apparent  contra- 
dictions would  vanish.  Of  those  positions  which  we  believe 
to  be  not  irreconcilable,  the  most  striking  is  the  much-de- 
rided distinction  in  RoTvell  v.  IV.  U.  T.  Co.,^  •n)etween  the 
negligence  of  failing  to  deliver  a  dispatch  which  causes 
mental  pain  and  suifering,  and  failing  to  deliver  one  which, 
if  delivered,  would  relieve  such  suffering."***  When  a  com- 
pany fails  to  deliver  a  dispatch  announcing,  for  instance, 
the  death  of  the  addressee's  father,  for  what  mental  an- 
g^iish  does  the  addressee  recover?  Of  course,  not  for  the  . 
p\el  at  the  fact  of  his  father's  death — ^the  telegraph  com- 
pany was  not  responsible  for  that,***  nor  for  his  disappoint- 
ment at  not  receiving  news  of  his  father's  death  earlier — it 
might  be  questioned  whether  that,  standing  alone,  would 
not  I)e  rather  a  relief.  ''The  alleged  actionable  wrong  is  in 
depriving  the  plaintiff  of  the  opportunity  of  attending  the 
funeral,"***  as  is  proven  by  the  fact  that  there  can  be  no 
recovery  if  the  evidence  show  either  that  the  plaintiff 
would  not  have  gone  to  the  funeral  even  if  he  had  received 
the  message,**?  or  that  he  could  not  have  reached  the  place 

""  Pages  83  to  9s- 

"^Cashion  V.  IV.  U.  T.  C«.,  IM  N.  C  267.  18*;  H'.  U.  T.  C«.  ▼. 
Camm,  88  Tex.  94.  1895;  ^^-  U.  T.  Co.  v.  Steem^crgtm,  ai  Ky.  Law  R. 
1289*  19001 

*" 75  Tex.  26^1889  ""At  759^ 

^SoRettev.  IV.  U.  T.  Co..  $$  Ttx.  30S,  im,  Rossirr.  W.  U.  T.Co., 
ijo  N.  C  251,  190X 

-  W.  U.  T.  Co.  V.  Ferjusom.  157  Ind.  64.  71,  1901;  W.  U.  T.  Co.  v. 
Simuwus,  75  S.  W.  822,  Tex.  1903. 

•*  jr.  U.  T.  Co.  V.  Johnson,  16  Tex.  Civ.  App.  ^  1807;  W.  U.  T.  Co. 
V.  Steenbergcn,  21  Ky.  Law  R.  128a  1900;  Iv.  0.  T.  Co.  y.  Parsons,  72 
S.  W.  800.  Ky.  1903;  Bright  r.  wTV.  T.  Co..  43  S.  E.  841,  N.  C.  1903. 
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of  the  funeral  before  it  was  over,***  or  that  he  failed  to  do 
so  because  of  his  own  negligence.*^  In  other  words,  what 
the  addressee  recovers  for,  is  not  his  mental  anguish  at  not 
receiving  the  intelligence  contained  in  the  message,  but  his 
mental  anguish  at  being  unable  to  do  what  the  prompt  re- 
ceipt of  that  intdligence  would  have  enabled  him  to  da 
In  a  case  where  the  message  in  question  is:^- 

"Samisbettcr''"*— 
it  is  evident  that  the  only  mental  anguish  suffered  from  the 
non-deliveryof  the  message  is  the  failuretoreceivetheintd* 
ligence  contained  in  it.'"  It  may  be  said  that  the  distinc* 
tion  is  unsubstantial,  and  that  recovery  should  be  allowed 
even  though  the  only  mental  anguish  ensuing  the  com- 
pany's negligence  be  from  the  non-recdpt  of  the  intelli- 
gence contained  in  the  message.  This,  it  must  be  ad- 
mitted, is  a  reasonable  contention,  but  we  suggest  that  the 
rule  has  not  been  adopted  in  such  breadth,  for  the  reason 
hinted  at  above — ^that  ignorance  of  a  sad  event  might  be 
considered  by  many  people  bliss.  That  is,  the  recovery  is 
denied,  not  because  of  any  inherent  quality  of  the  mental 
anguish,  but  because  of  the  uncertainty  of  its  existence;  it 
is  considered  as,  and  excluded  like,  any  other  speculative  or 
imaginary  element  of  damage.'*' 

We  believe,  then,  that  the  fear  of  a  great  increase  in  <he 
magnitude  of  litigation,  as  a  consequence  of  the  adoption 
of  the  Texas  rule,  is  unfounded;  but  it  does  seem  strange 
to  us  that  the  probability  of  this  anticipated  increase  has 
never  been  regarded  as  an  argument  in  favor  of  the  Texas 
rule.  In  theory,  at  least,  every  time  that  a  plaintiff  recov- 
ers, his  success  is  predicated  of  a  previous  status  obnoxious 
to  the  law,  and  restores  that  equipoise  of  right  and  wrong 

"^  Cumberland  TH.  Co.  ▼.  Brown,  104  Tena.  56b  190& 
^**  W.  U.  r.  Co.  Y.  Brysan.  61  S.  W.  548^  Tex.  1901;  W.  U.  T.  Co.  t. 
Sorsby,  69  S.  W.  123,  Ttx.  1902. 
'^McCoHhy  V.  W.  U.  T.  Co.,  56  S.  W.  5^  Tex.  igoa 
■"  It  is  suggested  in  IV.  U.  T.  Co.  v.  Covin,  70  S.  W.  229.  1902,  thit 
recovery  was  denied  in  the  Rowell  case  because  the  damage  was  Ho 
remote;  but  this  position  seems  to  us  unsustainable. 
J^McAnen  v.  W.  U.  T.  Co,,  70  Tex.  243,  1888;  Morrison  v.  IV.  V.  T. 
Co.,  24  Tex.  Civ.  App.  347,  190a    So.  if  it  be  shown  that  inability  to 
attend  a  funeral  caused  a  plaintiff  relief,  rather  than  p3»in.  he  could  not 
recover  at  all:  IV.  U.  T.  Co.  v.  Sifnnions,  75  S.  W.  822,  Tex.  1903. 
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which  we  call  justice.  When  the  law  refuses  to  bring  about 
this  condition,  there  is  created  a  state  of  affairs  which  we 
euphemistically  term  damnum  absque  iujuria — i.  e.,  true,  an 
individual  has  been  injured,  but  we  cannot  relieve  him.  To 
justify  a  stand  apparently  so  unjustiSable,  we  believe  that 
but  one  cause  can  be  assigned,  viz.,  that  if  this  act  of  jus- 
tice to  the  injured  individual  were  performed,  a  dispropor* 
tionately  great  injustice  would  be  done  to  the  community; 
the  endurance  of  injustice  is,  under  the  circumstances,  the 
price  of  the  social  status.'*'  It  is  conceived  that  the  legiti- 
mate operation  of  the  principle  damnum  absque  injuria  is 
confined  to  four  classes  of  cases:  First,  where  it  is  equiva- 
lent to  the  maxim  d<  minimis  nan  curat  lex — ^as  where  the 
court  refuses  to  consider  failure  to  award  nominal  dam- 
ages reversible  error,  or  where  it  sustains  a  demurrer  to 
an  action  so  trivial  that  the  court  considers  the  considera- 
tion of  the  action  beneath  its  dignity;"^  second,  where  one 
of  two  persons  possessing  equal  rights  has  attempted,  by 
acting  on  his  right  before  the  other  similarly  exercised  his, 
to  prevent  the  latter  from  exercising  his  right  to  the  same 
degree  as  he  has  done  already — as  where  an  owner  of  land 
builds  upon  it  and  demands  that  his  neighbor  furnish 
lateral  support  for  his  house,  or  where  a  man  who  has  gone 
into  one  line  of  business  wishes  to  enjoin  another  from 
competing  with  him;  third,  where  the  legislature  has  au- 
thorized the  infliction  of  a  certain  injury  by  one  on  an- 
other, and  the  latter  is  without  redress  for  this  exercise  of 
the  right  of  the  sovereign  to  take  the  property  of  its  sub- 
ject; and  fourth,  where,  in  the  interests  of  the  common 
safety,  the  injuring  of  one  man's  property  is  requisite.  But 
except  in  these  cases,  we  believe  that  every  decision  is  to 
be  approved  which  lessens  this  ''imperfect  coincidence  be- 
tween the  sphere  of  things  hurtful  in  fact  and  hurtful  in 
law."'*'  It  is,  pro  tanto,  a  remedy  for  a  legal  disease  there- 
tofore believed  incurable.  It  is  a  step  towards  what  must 
be  the  ideal  of  any  civilized  system  of  law — ^that  a  remedy 

*"  Of  course,  too,  as  member  of  the  community,  he  is  benefited  at 
the  same  time. 
"*  Story,  Equity  Pleadings,  Sec.  50a 
^  Salmond,  Jurisprudence,  i6a 
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should  be  furnished  for  every  wrong,  using  the  latter  term 
in  its  broadest  sense. 

None  of  the  four  exceptions  above  stated  would  bring 
within  this  grotto  del  cane  of  the  common  law  the  action 
for  damages  for  mental  anguish,  and  as  far  as  the  mere 
number  of  cases  in  which,  under  the  Texas  rule,  a  plaintiff 
would  be  relieved  goes,  we  feel  that  the  argument  is  in 
favor  of  the  Texas  rule.  For,  it  must  be  remembered  that 
'4f  the  rule  open  a  vast  and  fruitful  field  of  litigation,  it  is 
only  because  telegraph  companies  fail  to  do  their  duty.'**** 
As  a  matter  of  fact,  very  little  hardship  is  imposed  on  the 
telegraph  companies  by  requiring  them  to  deliver  mes- 
sages promptly  and  properly.  Except  under  unusual  cir- 
cumstances, there  is  no  reason  why  messages  should  not 
be  transmitted  with  perfect  accuracy,  and  even  less  why 
they  should  not  be  delivered  with  reasonable  punctuality. 
We  cannot  but  exclaim,  when  we  read  opinions  in  which 
the  liability  to  error,  by  reason  of  the  necessary  infirmity 
of  telegraph  apparatus,  is  made  the  excuse  for  freeing  the 
company  of  the  duty  to  be  careful,  '"Is  it  an  infant  yet  in  its 
swaddling  clothes?  No,  but  a  giant  power,  under  the  con- 
trol of  man,  whose  daily  exploits,  guided  by  his  care  and 
skill,  throw  those  of  the  fabled  Mercury  deep  into  shade.**"' 

In  short,  we  believe  .that  even  did  the  adoption  of  the 
Texas  rule  cause  a  much  greater  increase  in  the  amount  of 
litigation  than  it  really  does,  no  principle  of  public  policy 
requires  or  justifies  even  its  rejection  on  that  ground  alone. 

A  much  stronger  argument  against  the  adoption  of  the 
rule  is  found  in  the  nature  of  the  injury  itself;  it  ''soars  so 
exclusively  \\ithin  the  realms  of  spirit  land  that  it  is  be- 
yond the  reach  of  courts  to  deal  with,  or  to  compensate  by 
any  of  the  knov/n  standards  of  value,**"*  say  those  who 
reject  the  rule.  It  is,  perhaps,  not  useless  to  notice  at  the 
outset  two  considerations  which  even  aggravate  this  difR- 

•"  Mentscr  v.  W,  U.  T.  Co.,  93  Iowa,  752,  at  77h  i^ftS- 

'"  Per  Brcesc,  J.,  in  JK.  U.  T,  Co,  v.  Tyler,  74  IH.  168,  at  I70»  i?74; 

and  see  Reed  v.  W.  U.  T.  Co.,  135  Mo.  661,  \Bg&, 
"•  Per  Taylor,  J.,  in  /.  0.  T.  Co.  ▼.  Saunders,  32  Fla.  434*  1893;  and 

sre  Lurton,  J.,  dissenting  in  IVadsworth  v.  IV.  U.  T.  Co..  96  Tenn.  69s. 

1888;  CurHn  v.  IV.  U.  T.  Co.,  1}  App.  Div.  253,  N.  Y.  1897:  Hamiltoiw 

Liability  of  Telegraph  Companies,  53  Cent  Law,  J.  6,  1901. 
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cultyof  gixing  a  just  compensatioa:  Firsts  whenever  aplain- 
tiff  has  been  wronged  by  a  rich  corporatiiMi,  the  danger 
that  the  jury  will  not  remember  that  damages  for  mental 
anguish  are  purely  compensatory/'*  and  will  inflict  an  un- 
warrantably high  verdict  as  a  punishment,  is  as  great  as  it 
is  irremediable.'^  The  second  consideration  is  one  which 
handicaps  the  plaintiff.  He  sues — and  we  quote  this  edi- 
torial from  our  daily  press  as  representing  the  general  feel- 
ing— ^"More  for  the  purpose  of  imposing  a  penalty  upon 
the  company  for  negligence  than  for  the  mere  hope  of  hav- 
ing a  financial  reward  and  making  money  out  of  the  calam- 
ity."*** Or.  as  a  plaintiff  less  d^antly  told  the  jury  in  a 
late  Texas  case,  "I  wanted  to  spite  the  company,  and  get 
every  cent  out  of  them  I  could.  It  was  not  because  I  cared 
for  the  money.'****  It  is  easy  to  see  that,  as  a  practical 
matter,  a  man  who  admitted  to  the  jury  that  he  was  suing 
to  obtain  a  profit  from  his  relative*s  death  would  make  a 
very  small  profit  indeed.  But  the  plaintiff  in  the  Bell  case 
was  defeated  by  the  court  through  the  very  language 
which  was  necessary  to  save  him  before  the  jury:  "For 
anger  and  resentment  toward  defendant,"*  said  the  court, 
"there  can  be  no  recovery."  Tlie  recovery  is,  in  theory, 
limited  to  compensation,  to  the  quantity  of  coin  equal  to 
the  mental  anguish  of  the  plaintiff.  At  first  it  seems 
absolutely  impossible  to  think  of  the  one  in  terms  of  the 
other;  it  was  said  eighty  years  ago,  ''there  is  no  standard 
by  which  the  price  of  affection  can  be  adjusted,  and  no 
scale  to  graduate  the  feelings  of  the  heart."***  But,  un- 
daunted by  these  apparently  insurmotmtable  obstacles,  let 
us  consider  the  problem  a  little  further. 

The  first  question  which  naturally  suggests  itself  is,  can 
we  not  fix  an  arbitrary  limit  to  the  amount  of  recovery?**^ 
Certainly  such  a  limitation  could  come  only  from  the  legis- 

»•  Stuart  V.  IV.  U,  T,  Co.,  66  Tex.  5&>.  1886;  /.  O.  T.  C«.  v.  Saunders. 
32  Fla.  434.  1893;  Cashion  v.  IV.  U.  f.  Co.,  123  N.  C  267,  i^ 

"•  IV.  U.  T.  Co.  V.  IVomack,  9  Tex.  Gv.  App.  607, 189$. 

*"  Utica  Press,  Aagost  6,  1902. 

«» IV.  U.  T.  Co.  V.  Bett,  61  S.  W.  942,  1901. 

*"  Per  Taylor,  C.  J.,  in  Francis  v.  Howard,  3  Murphy,  74,  8ot  N.  C 
18191 

"•  Advocated  by  Canty,  J.,  in  Francis  ▼.  IV.  U.  T.  Co.,  58  Minn.  252, 
at  267.  1894. 
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lature.  In  those  states  whose  constitutions  forbid  any 
limitation  for  damages  in  personal  actions  for  negli- 
gence,"* such  legislation  would  be  impossible.  In  other 
states  it  would  be  possible  if  not  otherwise  unconstitu- 
tional. The  question  of  its  constitutionality  would  involve 
two  considerations:  First,  could  a  legislature  provide  that 
mental  anguish  should  be  an  element  of  damages  only  in 
telegraph  cases,  or  would  this  be  a  taking  of  the  telegraph 
company's  property  without  due  process  of  law;  and  sec- 
ond, if  the  statute  be  constitutional  in  allowing  damages 
in  such  cases,  can  their  amount  be  limited?  The  first  ques- 
tion has  been  answered  in  the  affirmative  by  the  Supreme 
Court  of  South  Carolina,  upholding  in  a  most  able  opinion 
the  "mental  anguish''  act  of  igoi.'**  The  second  question 
seems  scarcely  doubtful  in  view  of  the  numerous  acts  fimit- 
ing  liability  for  injuries  caused  by  negligence,  in  states  whose 
constitutions  do  not  forbid  such  limitations.'^  There  are, 
to  our  mind,  very  many  arguments  in  favor  of  such  a  limi- 
tation, and  we  feel  that  the  possibility  of  providing  so  ade- 
quate a  remedy  for  the  much-complatnc^-of  unascertain- 
ability  of  the  amount  of  recovery  should  be  a  controlling 
consideration  in  those  jurisdictions  which  liave  refused  to 
adopt  the  Texas  rule  because  the  damages  are  ''too  vague, 
shadowy  and  uncertain.""* 

Personally,  however,  we  do  not  believe  that  such  a 
statute  is  necessary.  The  difficulty  of  estimating  a  money 
equivalent  for  anything  diminishes  as  we  exchange  the 
article  for  the  money.  We  sell  horses  often;  and  so,  we 
have  comparatively  little  difficulty  in  estimating  the  pecu- 
niary value  of  a  horse.  We  do  not  sell  our  feelings;  and 
so,  we  have  great  difficulty  in  calculating  their  worth  in 
currency;  but  moralizing  aside,  this  difficulty  is  sim- 
ply because  we  are  not  accustomed  to  think  of  feelings 
in  terms  of  money.  Of  course,  in  the  case  of  a  horse, 
there  is  a  common  denominator  between  the  money  and 

•"Arkansas,  Art  5.  Sec.  3a;  Kentucky,  Art.  15,  Sec  54;  Pcmii^ 
Art,  3.  Sec.  21 ;  Wyoming,  Art.  10,  Sec  4;  New  York,  Art.  i.  Sec  18 
(only  as  to  injuries  resulting  in  death). 

•"  Simmons  v.  IV,  V.  T.  Co,,  63  S.  C  425,  1902. 

■"  Collected  in  Southern  Law  Rev.  N.  S.  703. 

"•  Per  Mr.  Justice  Pope,  in  Uu*is  v.  IV.  U.  1\  Co.,  57  S.  C  32s.  19001 
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the  horse,  viz.,  the  average  desire  for  each;  whereas,  in  the 
case  of  mental  anguish,  the  demand  and  the  supply,  so  to 
s]>eak,  are  centred  in  the  same  individual.  It  is  necessary, 
then,  to  admit  that  a  demonstrably  exact  money  equiva- 
lent for  mental  anguish  cannot  be  found*^  But  the  law 
does  not  require  that;  what  it  wants  is  a  sum  of  money 
which  it  is  fair  that  the  defendant  should  pay  to  the  plain- 
tiff.'^ In  cases  of  personal  injury,  we  are  familiar  with  the 
expedient  of  resorting  to  a  comparison  of  verdicts  in  simi- 
lar cases,  to  determine  the  reasonableness  of  the  verdict  in 
a  particular  case.  It  may  be  objected  that  this  is  not  scien- 
tific, but  it  cannot  be  said  that,  like  the  ''stop,  look  and 
listen"  rule,  it  does  not  tend  to  reduce  to  a  convenient 
certainty  that  which  before  was  most  inconveniently  un- 
certain. In  a  late  Missouri  case,  the  court  arrived  at  what 
it  considered  a  reasonable  verdict  by  tabulating  verdicts  in 
other  decisions,  and  comparing  their  amounts  with  that  of 
the  verdict  under  consideration.***  We  have  collected  in 
the  same  way  the  cases  which  we  have  been  able  to  find,  in 
Texas,  where  there  was  a  recovery  for  the  mental  anguish 
consequent  on  inability  to  attend  a  relative's  funeral.  It 
may  be  that  such  a  table  is  worse  than  useless,  that  it  is  a 
forbidden  use  of  that  res  inter  alios  acta,  so  strenuously 
excluded  in  other  cases,  that  the  sum  which  would  com- 
pensate one  plaintiff  is  absolutely  no  criterion  of  what  is 
a  fair  compensation  to  another  plaintiff.  On  the  other 
hand,  it  may  be  that,  as  a  practical  matter,  such  a  list  is 
some  evidence,  at  least,  of  what  is  a  fair  and  reasonable 
verdict  ;•*•  at  any  rate,  it  is  not  uninteresting  to  note  the 
striking  evenness  of  the  amounts  recovered. 

"*  Most  profoundly  true  was  that  remark  of  Dunbar,  J.,  in  Cray  v. 
Water  Power  Co.,  71  Pac  206,  Wash.  190J.  "There  is  an  element  of  sen- 
timent in  all  damages— even  in  the  possession  and  use  of  money  it- 
self— for  a  given  amount  of  money  mav  be  of  far  more  value  to  one 
person  than  to  another."  In  this  world,  it  is  to  be  feared,  exact 
equivalents  cannot  be  found,  in  the  matter  of  compensation. 

^Coodhart  v.  R.  1?.,  177  Pa-  h  i*%  at  14,  is 

*"  Chitty  v.  /?y.,  65  S.  W.  9Sft  1901. 

^  The  first  judicial  indication  of  a  tendency  to  adopt  such  a  course 
appeared  in  these  significant  words  of  IV,  U.  T,  Co,  v.  Crou,  74  S  W 
loqS.  Ky.  1903:  "The  verdict  rendered,  as  cotnpared  wilh  verdicts  u^uatti 
ur.'arded  by  juries  in  such  cases,  cannot  be  considered  excessive.^ 
(Italics  ours.) 
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Again,  we  admit,  as  needs  we  must,  that  although  we 
find  that  the  average  recovery  in  these  fourteen  cases  was 
$650,  there  can  be  no  way  of  establishing  that  that  sum 
rather  than  $6,500  or  $65,000  represents  the  money  value 
of  the  anguish  suffered  in  those  cases.  We  can  recognize 
that  $65  would  be  too  small  a  verdict,  but  how  can  we  say 
what  would  be  too  large  a  verdict:  ''Appellee  testified  that 
he  was  very  much  disappointed  and  grieved  at  not  being 
able  to  be  present  at  the  funeral  of  his  sister;  that  he 
would  not  have  missed  it  for  anything  in  the  world.'****  If 
we  admit  that  a  comparison  of  verdicts  is  permissible,  how- 
ever, our  difficulty  is  almost  solved.  As  time  goes  on  and 
verdicts  multiply  there  will  be  as  much  uniformity  in  the 
verdicts  in  these  mental  anguish  cases  as  though  their 
amounts  were  fixed  by  statutes;  and  certainly  the  injustice 
of  thus  compensating  in  an  equal  amount  those  who  may 
have  suffered  most  unequal  wrong  is  as  little  in  the  former 
as  in  the  latter  case. 

But  granting  that  ail  this  is  entirely  irrelevant,  and  that 
we  must  determine  without  any  guide  the  propriety  of  a 
verdict,  still  it  must  be  admitted  that  an  equal  difficulty 
exists  in  any  case  where  compensation  is  given  for  men- 
tal anguish.  What  common  denominator  can  be  found 
for  a  father's  feeling  of  shame  at  his  daughter's  dis- 
honor and  gold  or  silver,  which  will  not  be  equally  a  com- 
mon denominator  for  a  father's  feeling  of  grief  at  not  see- 
ing the  dead  body  of  his  daughter  and  gold  or  silver?  The 
common  law  may  have  furnished  no  "formula  for  trans- 

""  IV.  V,  T.  Co.  V.  Rosr^itretrr,  So  Tex.  406.  1891. 
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muting  a  psychical  condition  into  gold,'*'**  but  Missouri, 
which  rejects  the  Texas  rule  because  of  the  impossibility  of 
ascertaining  damages/**  finds  no  difficulty  in  allowing  a  re* 
covery  for  the  mental  anguish  which»for  years  after  the  trial 
is  ended,  a  plaintiff  is  said  to  be  likely  to  suffer  as  the  re- 
sult of  a  physical  injury.***  The  same  is  true  in  the  Federal 
courts,**'  in  Wisconsin***  and  in  many  other  jurisdictions. 
Pennsylvania,  which  rejects  the  Texas  rule  because  of  the 
impossibility  of  ascertaining  the  damages,  finds  no  diffi- 
culty in  allowing  the  representatives  of  one  now  dead  to  re- 
cover compensation  for  the  mental  anguish  which  the  suf- 
ferer, now  far  beyond  the  jurisdiction  of  any  temporal 
court,  had  endured  up  to  the  time  of  his  death,***  Upon 
what  basis  are  these  damages  assessed?*^ 

Let  us  leave  aside  even  this  consideration.  The  ques- 
tion arises,  shall  we,  because  it  is  impossible  accurately, 
or  perhaps  even  adequately,  to  compensate  a  plaintiff  for 
what  he  has  suffered,  refuse  him  all  compensation?  Under 
the  Anglo-Saxon  law,  a  price  was  set  upon  a  man  accord- 
ing to  his  rank  in  life,  and  if  he  were  killed — homicide  being 
then  largely  a  civil  affair — the  amount  of  this  wcr  was  paid 
to  his  relatives.*^^  This  seems  to  us  a  heartless  mode  of 
proceeding,  but  was  it  less  kind  than  that  later  devclop- 
'  ment  of  the  law  which  led  Lord  Ellenborough  to  make  the 
famous  statement,  ''The  death  of  a  human  being  cannot  be 
coinpiained  of  as  an  injury''*^*?  We  are  not  accustomed  to 
think  any  longer  that  because  "there  is  no  mode  of  esti- 
mating 'compensation'  for  the  death  of  a  man,'**^*  recovery 
in  such  cases  should  be  denied.*^^  Will  it  not  seem  to  a 
generation  to  come  equally  illogical  to  admit  that,  al- 

"•  Per  Baker,  J.,  in  W.  U.  T.  Co.  v.  Ferguum,  157  Ind.  64,  69,  1901. 
-  Cofinett  V.  W.  U.  T.  Co..  108  Mo.  459.  189s. 
*"  Smiley  v.  R.  R.,  160  Mo.  6jg,  1901. 
"■  Dcntrr  Ry.  v.  Rotter,  100  Fed.  7J8,  1900. 
••  Yerkes  v.  R.  J?.,  iia  Wii.  184.  igoi. 
^Mahcr  v.  Traelion  Co..  181  Pa.  jpi,  1897. 
••  See  7  Va.  Law  Ren.  717.  190a 
*"  Stevens,  Hist  Criminal  Law,  Vol.  I,  page  57. 
""  In  Baker  v.  Boiton^  1  Camp.  493t  180& 

••  Per  Knowlton,  J.,  in  Ramsdett  v.  New  York,  etc.,  R.  J?..  131  Mass. 
a-iS.  ^49.  1890^  *^  Pollock.  Torts  (3d  ed  English),  si 
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though  mental  anguish  is  undoubted  injury,  yet  "mental 
pain  or  anxiety  the  law  cannot  value,  and  does  not  pretend 
10  redress"*"?  We  are  accustomed  to  think  that  if  a  man 
agrees  to  do  something  and  cannot  do  everything  that  he 
agreed  to  do,  yet,  at  the  suit  of  the  other  party,  he  will  be 
compelled  to  do  as  much  as  he  can,  or  to  pay  damages  for 
not  fulfilling  his  contract;  and  it  is  difficult  to  see  why  a 
similar  principle  should  not  be  applied  to  these  cases.  Aver- 
diet  is  not  like  the  answer  to  a  geometrical  problem,  whose 
correct  solution  can  be  determined.  It  is  the  collective 
opinion  of  twelve  average  men  as  to  a  matter  which  is 
incapable  of  demonstrably  correct  solution.  When  that 
which  was  a  question  of  opinion  becomes  a  question  of 
fact,  we  say,  paradoxically  enough,  that  it  becomes  a  ques- 
tion of  law;  by  which  we  mean  a  question  of  fact  decided  by 
the  court.  To  send  a  question  to  a  jury  presupposes, 
therefore,  that  two  views  are  possible,  and  it  is  merely  a 
difference  in  degree  whether  the  doubtful  question  of  fact 
be  the  opinion  as  to  negligence  or  the  opinion  as  to  a 
proper  compensation  for  mental  anguish.  In  neither  case 
is  the  verdict  ascertainably  right.  We  have  not  reached 
yet  the  indefinitely  broad  conception  of  the  civil  law,  that 
"in  cases  of  the  unlawful  deprivation  of  some  legitimate 
gratification,  although  the  same  are  not  appreciated  in 
money,  yet  damages  are  due",-***  still,  few  common  law 
judges  would  take  the  stand  consciously,  we  suppose,  that 
where  exact  compensation  is  impossible,  no  attempt  to 
compensate  shall  be  made. 

Deeply  convinced  are  we  that  the  considerations  of  pub- 
lic policy  urged  against  the  adoption  of  the  Texas  rule  are 
based,  not  on  a  condition  which  is,  but  on  a  condition 
which  is  imagined,  and  which,  like  most  fancied  evils,  is 
more  fearful  than  the  actual  evils  are.  If  this  be  true,  and 
if  it  be  true  that,  in  general,  mental  anguish  is,  at  com- 
mon law,  an  element  of  damage,  where  a  cause  of  action  in 
tort  is  established,  we  submit  that  the  Northern  rule  con- 

"*  Per  Lord  Wenslcydalc,  in  Lynch  v.  Knigki,  9  H.  L.  C  577,  at  sA 
1861. 

"•  R.  C  C  Louisiana,  1934.  Sec  Tissoi  v.  Tel  Co,,  39  L*.  Ann.  996, 
at  IOCS,  X887;  Lewis  v.  Holmes,  34  S.  66,  La.  190J  (recovery  allowed 
bride  for  disappointment  due  to  poor  fit  of  wedding  gown). 
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stitutes  an  indefensible  exception  to  the  common  law  doc- 
trine. Not  only  is  it  negatively  not  good,  but  it  is  posi- 
tively bad,  in  that  it  enlarges  the  field  of  damnum  absqtu 
injuria,  and  by  destroying  the  liability,  destroys  the  re- 
sponsibility, and  consequently  the  efficiency  of  a  great  pub- 
lic utility."' 

It  has  been  pointed  out  that  the  English  language,  un- 
like the  French  or  the  German,  has  different  words  to  ex- 
press "right"  and  "law."  Let  us  hope  that  the  diversity  is 
verbal  only,  and  that  in  fact  right  is  equivalent  to  law. 

The  object  of  this  paper  has  been  to  suggest  that  the 
best  basis  upon  which  to  lay  the  foundation  for  a  telegraph 
company's  liability  consists  in  the  public  nature  of  its 
employment;  and  that,  so  laid,  recovery  can  be  had,  ac- 
cording to  the  ordinary  measure  of  damages  in  delictual 
actions,  in  every  case  in  which  a  message  is  sent  and  care- 
lessly handled,  whether  the  message  be  open  or  cipher,  and 
whether  the  natural  and  not  too  remote  consequences  of 
its  non-delivery  or  of  its  late  or  inaccurate  delivery  be 
pecuniary  or  sentimental  injury.  We  do  not  flatter  our- 
selves that  these  suggestions  have  not  been  made  already, 
with  much  greater  force  than  our  humble  ability  has  per- 
mitted us  to  present  them,  but  we  shall  feel  that  our  effort 
has  not  been  in  vain  if  we  have  succeeded  in  no  more  than 
calling  attention  to  these  thoughts  of  others. 

Morris  Wolf. 


^  Cashion  v.  W,  U,  T.  Co.,  123  N.  C  ofyj,  al  272.  1898. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ALIENS. 

In  re  Johnson* s  Estate,  73  Pac.  424/  the  Supreme  Court  of 
California  holds  that  an  alien  has  no  right  to  raise  the 
coBstitutioa-  question  whether  a  statute  is  violative  of  the 
•tity  provision  of  the  United  States  Constitution 
•f  statute  which  declares  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens of  the  several  states.  Such  provision,  it  is  said,  af- 
fords no  protection  to  aliens  or  citizens  of  the  United 
States  who  are  citizens  of  a  territory.  One  judge  dissenti 
See  S Prague  v.  Fletcher,  69  Vt.  69. 


ASSAULT. 

The  Supreme  Court  of  Nebraska  holds  in  Hoy  v.  States 
96  N.  W.  228,  that  a  person  attacked  or  formidably  threat- 
scif-D  f«a«a  *"^^  ^^.  three  persons  acting  in  concert  nuy 
'  *****  avail  himself  of  the  right  of  self-defense  by 
using  commensurate  force  against  the  nearest  assailant, 
although  it  is  not  from  him,  but  from  the  others,  that 
great  bcKlily  harm  is  apprehended.  Further,  it  is  decided 
that  the  right  of  self-defense  does  not  belong  alone  to 
persons  engaged  in  the  pursuit  of  their  lawful  business.  It 
is  available  to  every  person,  regardless  of  the  nature  of 
his  business,  who  is  assaulted,  or  who,  upon  just  grounds, 
apprehends  an  immediate  unlawful  attack. 


B.\NKRUPTCY. 

The  Supreme  Court  of  Minnesota  in  International  Har- 
vester Co.  of  America  v.  Lyman ^  96  N.  W.  87,  adhering  to 
Rtvivai  of      the  general  rule  that  to  revive  a  debt  which  has 
Debt         been  discharged  in  bankruptcy  a  conditional 
promise  thereafter  to  pay  the  original  obligation  in  install- 
ments must  be  accepted  by  the  creditor,  holds  that  where, 
after  such  discharge,  in  response  to  an  offer  by  the  debtor 
788 
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BANKRUPTCY  (Contiaurd). 

to  pay  the  original  obligation  in  installments,  the  creditc»r 
expressly  declines  to  assent  to  the  conditions,  and  insists 
tipon  payment  of  the  whole  amount,  the  debt  is  not  re- 
vived.   See  Stnith  v.  StancMeld^  84  Minn.  343. 


BANKS 

With  one  judge  dissenting,  the  New  York  Supreme 
Court  (App.  Div.,  First  Dept.)  holds  in  T.  B.  Clark  Co.  v, 
Rtfasai  f  Mt,  Morris  Bank,  83  N.  Y.  Supp.  447,  that  in 
Pay  Check  ^lu  action  agaiust  a  bank  (or  damages  caused 
by  its  refusal  to  pay  a  check  and  note  of  the  plaintiff  where 
there  was  a  sufficient  deposit  to  the  plpfntiflTs  credit,  and  it 
appeared  that  the  refusal  was  the  result  of  a  clerk's  mis> 
take,  and  there  was  no  allegation  of  special  damage,  only 
nominal  damages  could  be  recovered  See  Dat'is  v.  Stand- 
ard Bank,  50  App.  Div.  21a 


BENEHCIAL  ASSOCIATIONS. 

-  A  contract  between  a  beneficial  association  and  a  mem- 
ber was  made  with  reference  to  the  by-laws  and  regula- 
tions of  the  association.  One  of  the  by-laws 
^^^^lH^  provided  that  any  beneficiary  considering  him- 
self aggrieved  by  the  decision  of  the  grand  ex- 
ecutive committee  in  respect  to  a  claim  for  benefits  must 
appeal  to  the  grand  council.  In  IVcigand  v.  Fraternities 
.-iccidcnt  Order,  55  Atlantic,  530,  the  Court  of  Appeals  of 
Maryland  holds  that  a  beneficiary  who  fails  to  appeal,  as 
;>rovicIed  for  in  the  by-laws,  could  not  maintain  an  action 
at  law  on  her  claim.    See  Vandykes  Case,  2  Whart.  312. 


BURDEN  OF  PROOF. 

M:  a  civil  action  to  recover  damages  for  an  assault  com- 
!viit:oil  with  a  loaded  firearm,  the  presumption  of  defend- 
civii  Action:    ant'sinnocence  until  he  is  proven  guiltybeyond 

A»s«ait  a  reasonable  doubt,  applicable  in  criminal  cases, 
<loe'i  not  apply:  the  plaintiff  being  required  only  to  prove 
Ills  carse  by  a  preponderance  of  the  evidence:  New  York 
?iil)rcmc  Court  (App.  Div.,  Second  Dep.)  in  Kurz  v.  Doerr, 
S3  X.  y.  Supp.  736.  As  to  the  general  question  involved, 
the  court  says  that  the  English  rule  is  otherwise,  but  that 
the  rre  adopted  is  approved  by  the  great  weight  of  Amen- 
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can  authority.  It  is  said,  however,  that  in  New  York  there 
is  a  lack  of  harmony  and  no  really  authcMritative  dedson 
upon  the  subject.  See  Johtisan  v.  Agriadiural  Insurance 
Co.,  25  Hun.  251. 

CARRIERS 

It  is  the  duty  of  a  carrier  of  passengers  to  exercise  rea- 
sonable and  ordinary  care  in  looking  after  and  protecting 
one  who  becomes  sick  or  unconscious  while  a 
passenger.  Whether  such  care  has  been  exer- 
cised is  ordinarily  a  question  of  fact  for  the 
jury.    Set  A,  T.&S.F.R.  Co.  v.  IVebcr,  33  Kan.  543. 

The  Supreme  Court  of  Kansas  holds  in  Missouri^  K.  & 
r.  Ry.  Co.  V.  Orton^  73  Pac  63,  that  a  carrier  is  not  liable 
ivlMyto  for  injury  to  a  passenger  from  a  cinder  from 
^•^•^wtr  the  locomotive  coming  through  an  open  door 
of  a  car,  the  locomotive  being  in  good  repair  and  equipped 
with  the  best  spark  arrester,  and  being  properly  and  skill- 
fully managed  and  operated,  and  the  proof  not  warranting 
a  finding  of  culpable  negligence  in  the  carrier's  having  the 
door  open.  This  case  differs  from  the  Pennsylvania  case  of 
Pennsylvania  R.  Co.  v.  MacKinney,  124  Pa.  462,  in  the  fact 
that  in  that  case  it  uid  not  appear  from  where  the  object 
came  that  hit  the  passenger. 

In  Memphis  NeTcs  Pub.  Co.  v.  Southern  Ry.  Co.,  75  S  W. 
941,  it  appeared  that  a  railroad  con^^ny  contracted  with  a 
Untawtai  Dto-  newspaper  publisher,  agreeing  to  run  a  special 
criMiMtiM  early  morning  train  carrying  only  the  news- 
papers of  the  publisher,  in  consideration  of  the  publishing 
company  guaranteeing  to  il  a  certain  revenue  from  the 
operation  of  the  train  This  train  became  one  of  its  sched- 
uled trains,  and  was  advertised  as  such.  It  was  controlled 
exclusively  by  the  company,  and  all  the  revenue  derived 
from  its  operation  in  the  carrying  of  passengers  and  freight 
was  its  property.  Under  the  circumstances,  the  Supreme 
Court  of  Tennessee  holds  that  the  railroad  could  not,  re- 
I>ang  on  its  contract,  refuse  to  carry  on  such  trains  news- 
papers tendered  it  by  a  rival  publishing  house,  which 
offered  to  comply  with  all  the  conditions  as  to  guaranty, 
indemnity,  etc.,  complied  with  by  the  house  making  the 
contract.  Such  refusal,  it  is  held,  constitutes  an  illegal 
discrimination  between  persons  of  the  same  class.     The 
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fact  that  the  publishing  company  solicited  the  institution 
of  the  train  service  and  supported  it  by  a  large  outlay  of 
money  during  its  early  days  did  not  change  the  rule,  nor 
make  the  train  a  special  one,  chartered  for  a  special  pur- 
pose. The  case  presents  a  very  satisfactory  review  of  the 
questions  involved.  See  in  connection  with  it  Audenried 
V.  Philadelphia  &  Reading  R.  R.,  68  Pa,  37a 

The  Court  of  Appeals  of  Maryland  holds  in  Western 
Maryland  R.  Co.  v.  Schaun,  55  Atlantic,  701,  that  where  a 
Ticiicts:  D^  passenger  was  ejected  from  a  railroad  train  by 
•criptioB^f  reason  of  a  defect  in  her  return  ticket,  in  fail- 
H»Mtf  jj^g  ^Q  properly  describe  her  personal  charac- 
teristics, which  resulted  from  the  conductor's  negligence 
in  punching  said  return  on  the  going  trip,  such  passenger 
was  only  entitled  to  recover  damages  in  an  action  for 
breach  of  contract,  and  could  not  recover  in  an  action  ex 
delicto.  See  Hufford  v.  Gratid  Rapids  &  I.  Ry.Co..  53  Mich. 
118. 


CONSTITUTIONAL  LAW. 

The  law  of  Tennessee  prohibits  the  sale  of  intoxicating 
liquors  within  four  miles  of  institutions  of  learning,  but 
sai««f  u  Mr  *^^^P^^  irom  its  operation  sales  by  manufac- 
^"^  turers  in  wholesale  packages  or  quantities.  In 
Webster  v.  State,  75  S.  W.  1020,  the  Supreme  Court  of 
Tennessee  holds  this  act  constitutional,  refusing  to  regard 
it  either  as  class  legislation  or  as  denying  to  all  citizens  the 
equal  protection  of  the  law.  Compare  Reymann  Brewing 
Co.  V.  Brister,  179  U.  S.  445. 


CORPORATIONS 

In  re  First  Church  of  Christy  Scientist,  55  Atlantic,  536, 

the  petitioners  applied  for  a  charter  to  establish  a  place  of 

Cbristki0      public  worship  to  preach  the  doctrine  as  found 

sdtnM  in  the  Bible  and  the  Christian  Science  text- 
book of  Mary  B.  G.  Eddy.  The  evidence  showed  that  the 
purpose  was  not  merely  to  establish  a  form  of  worship,  but 
to  educate  persons  for  treatment  of  disease  by  inaudible 
prayer,  and  that  nothing  was  necessary  to  qualify  as  such  a 
teacher  except  to  study  the  system  taught  in  the  book  of 
Mrs.  Eddy,  without  any  knowledge  of  anatomy,  physi- 
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ology  or  hygiene;  the  theory  of  the  system  being  that  all 
diseases,  even  of  a  contagious  character,  were  mere  be- 
liefs, and  not  real  facts.  The  Supreme  Court  of  Pennsyl- 
vania holds  that  the  application  for  the  charter  was  prop- 
erly denied  by  the  lower  court,  as  opposed  to  the  genenl 
policy  of  the  state  in  reference  to  the  treatment  and  exist- 
ence of  diseases. 

A  stockholder  who  has  acquired  stock  in  a  corporation 
by  purchase  cannot  complain  of  illegal  salaries  paid  di- 

Rifhuef  rectors  prior  to  his  becoming  such  stock- 
stockhoiders  holder,  but  can  complain  of  such  grievance 
thereafter  occurring  without  his  knowledge:  Supreme 
Court  of  New  Mexico  in  Rankin  v.  Southwestern  Brewery 
&  he  Co.,  73  Pacific,  614. 

In  Armour  v.  £.  Bemenfs  Sons,  123  Fed.  56,  the  United 
States  Circuit  Court  of  Appeals,  Sixth  Circuit,  holds  that 
RtoriMiiia.  a  new  corporation  reguk/ly  orgaiiized  by  the 
**^  officers  and  stockholders  of  an  existing  corpo- 
ration for  the  purpose  of  acquiring  its  property  and  assets^ 
and  which  does  acquire  the  same  by  purchase  at  judicial 
sales,  cannot  be  treated  as  a  continuance  of  the  old  corpo- 
ration, and  liable  at  law  for  its  debts,  whatever  may  be  its 
liability  in  equity  to  creditors  of  the  old  corporation  in  re- 
spect to  the  property,  if  fraud  ir  show^^  in  the  transfers. 

COURTS. 

Any  court  having  in  its  possession  a  fund  about  which 
there  is  a  controversy  has  inherent  jurisdiction  and  power 
jartsdictiMi  ^^  determine  such  controversy,  to  the  exdo- 
sion  of  every  other  court:  United  States  Ci^ 
cuit  Court  of  Appeals,  Seventh  Circuit,  In  re  Antigo  Screen 
Door  Co.,  123  Fed.  249. 


DEATH  BY  WRONGFUL  ACT. 

In  Daubert  v.  Western  Meat  Co.,  73  Pac  244,  the  Su- 
preme Court  of  California  holds  that  where  a  child  is  un- 
R<cov«r7  by    bom,  and  its  existence  is  unknown  to  the  de- 

wMow  fendant  in  an  action  by  its  mother  to  recover 
for  the  wrongful  death  of  her  husband,  the  father  of  the 
child,  at  the  time  the  judgment  is  rendered  in  favor  of  the 
widow  or  other  heirs,  such  judgment  is  a  bar  to  a  subse- 
quent action  by  such  child  after  its  birth  to  recover  for  its 
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father's  wrongful  death.    Two  judges  dissent.    See  L.  & 

N.  R.  Co.  V.  Sandtrs,  86  Ky.  26a 

DEED. 

The  Supreme  Court  of  Georgia  holds  in  Mays  v.  ShiMs, 
45  S.  K  68,  that  a  lawful  delivery  being  essential  to  the 
D«iiv«ry:      validity  of  a  deed  where  such  an  instrument  is 
B«n  FUm     left  in  escrow  and  is  improperly  delivered  by 
ParcteMT      ^jj^  depositary  without  compliance  with  th« 
conditions  on  which  it  was  to  be  surrendered,  no  title 
passes  to  the  grantee,  nor  will  a  bona  fide  purchaser  for 
value  from  him  acquire  any  right  as  against  the  original 
grantor,  unless  such  grantor,  having  learned  of  such  de- 
livery, fails  to  take  active  measures  to  recover  possession 
of  the  deed  or  to  have  the  record  of  the  deed  expunged. 
Compare  mth  this  case  Dixon  v.  Bristol  Bank,  102  Ga.  461. 

EVIDENCE. 

In  Grand  Lodge  A.  O.  U.  W.  v.  Bartes,  96  N.  W.  186,  the 
Supreme  Court  of  Nebraska  holds  that  a  member  of  the 
family,  living  therein,  is  presumptively  qualified 
as  witness  to  prove  the  age  and  pedigree  of  the 
other  members;  but  when  it  is  shown  on  cross-examina- 
tion that  the  knowledge  of  such  witness  is  derived,  not 
from  family  tradition  and  rq>ute,  but  from  statements 
made  by  a  stranger,  the  testimony  should  be  excluded. 

In  Darjis  v.  Statt^  35  Southern,  76,  the  Supreme  Court 

of  Florida,  Division  B,  holds  that  testimony  as  to  the 

action  of  dogs  in  following  the  tnul  of  a  sup* 

^^^^  posed  criminal  from  the  scene  of  a  crime  is 
admissible  in  evidence,  provided  such  preliminary  proof  be 
given  of  the  qualities  and  training  of  the  dogs  as  to  show 
that  reliance  may  reasonably  be  placed  upon  their  accu- 
racy in  follo^ring  the  trail  of  a  human  being.  See  Pedigo  v. 
Comwonwcalth,  103  Ky.  41. 

FIXTURES 

In  Dunts  v.  Granger  Brewing  Co.^  83  N.  Y.  Supp.  957, 

the  New  York  Supreme  Court  (Special  Term,  Columbia 

Mortfaf*     County)  holds  that  where  an  owner  of  realty, 

•f  rmi       on  a  corporation  furnishing  chattels  to  him, 

'^^•**       agreed  that  the  title  to  the  chattels  shouM  not 

pass  until  paid  for,  such  agreement  operated  to  prevent 
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FIXTURES  (Continued). 

such  chattels  from  becoming  fixtures^  unless  their  removal 
should  seriously  injure  them  or  the  realty,  and  that  where, 
after  an  owner  of  land  had  purchased  chattels  under  such 
agreement,  he  executed  a  mortgage  of  the  real  estate  and 
the  chattels  as  fixtures  to  a  third  person,  such  mortgage 
was  subsequent  to,  and  did  not  prejudice,  the  lien  of  the 
vendor  of  the  chattels  for  the  unpaid  balance  of  the  pur- 
chase price  thereof.    See  Tiift  v.  Hortan,  53  N.  Y.  377. 


GIFTS. 

A  man  had  buried  sums  of  money  in  various  places  about 
his  estate,  and  being  ill,  and  barely  able  to  walk,  took  his 

i^ii^  daughter  to  the  whereabouts  of  the  money, 

^*^  and  told  her  definitely  the  several  places  where 
it  was  concealed,  with  a  positive  declaration  that  he  gave  it 
to  her,  cautioning  her  not  to  let  any  ore  else  know  where  it 
was,  and  advising  her  to  leave  it  there  until  the  place  was 
rented  or  she  needed  it.  She  did  not  remove  it  until  after 
his  death.  Under  these  circumstances,  the  Supreme  Court 
of  Oregon  holds  in  IVaitc  v.  Grubber  73  Pac.  206,  that  there 
was  a  sufficient  delivery,  though  in  answer  to  the  father's 
question  whether,  if  he  should  get  well  and  should  want 
some  of  it,  his  daughter  would  give  it  to  him,  she  had  an- 
swered, *'Yes,  if  you  get  well  you  can  have  all  of  it.'*  The 
court  compares  the  case  with  the  symbolic  delivery  ef- 
fected by  the  delivery  of  the  key  to  a  treasure  box.  See 
Liebe  v.  Battmann,  33  Ore.  241. 


HABEAS  CORPUS. 

The  United  States  Circuit  Court  (S.  D.,  New  York) 
holds  In  re  Reeves.  123  Fed.  343,  that  a  lederal  court  will  not 
Petfcraj  discharge  a  prisoner  confined  under  a  convic- 
cparu  tion  by  a  state  court  on  a  writ  of  habeas  cor- 
pus, on  the  ground  that  the  statutes  under  which  the  trial 
was  held  is  in  violation  of  the  Constitution  of  the  United 
States,  where  the  state  statute  provides  for  an  appeal  and 
for  the  acceptance  of  bail  or  a  stay  of  proceedings  pending 
such  appeal.  See,  in  connection  with  this  case,  note  on  the 
jurisdiction  of  federal  courts  in  habeas  corpus  proceedings 
to  In  re  Huse,  25  C.  C.  A.  4. 
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ILLEGAL  COMBINATIONS. 

The  New  York  Supreme  Court  (Appellate  Division, 
First  Department)  considers  in  Stratis  v.  American  Pub- 
RMtrictiM  of  tishcrs*  Ass*n,  N.  Y.  Supp.  271,  the  application 
Coaipctiuoa:  of  a  law  prohibiting  contracts  creating  mo- 
copyrtfkt  nopoly  to  a  combination  between  95  per  cent, 
of  the  book  publishers  in  the  United  States  and  Canada, 
the  object  of  which  was  to  compel  all  retailers  to  sell  their 
books  at  a  certain  price  fixed  by  the  combination.  It  is 
heldthat  the  agreement  relating  only  to  copyrighted  books 
which  each  publisher  had  the  sole  right  to  sell  did  not  take 
it  out  of  the  statute;  the  monopoly  given  by  the  copyright 
law  extending  only  to  the  publication  of  books,  and  not 
affecting  the  property  right  of  the  purchaser  thereof.  Two 
judges  dissent,  one  of  them  saying,  "I  do  not  see  why  a 
seller  of  property  in  respect  to  which  he  has  a  monopoly 
cannot  impose  any  conditions  as  to  its  resale  that  he  sees 
fit/'  See  Park  &  Sons  Co.  v.  Nat.  Druggists^  Ass^n^  54  App, 
Div.  223. 

LNTERSTATE  COMMERCE. 

The  United  States  District  Court  (District  of  Nevada) 
holds  in  United  States  v.  Slater^  123  Fed.  115,  that  the  act 
What  of  Congress  making  it  a  misdemeanor  for  one 
CMtstHatM  to  drive  live  stock  on  foot  from  one  state  to 
another,  knowing  them  to  have  a  contagious  disease,  is 
within  the  power  given  to  Congress  to  regulate  interstate 
commerce. 


LABOR  UNIONS 

In  Afartin  v.  AfcFatt,  55  Atlantic,  465,  the  Court  of 
Chancery  of  New  Jersey  holds  that  attempts  by  members 
iiicni  Acto  ^^  *  labor  union  to  compel  an  employer  to  ac- 
cede to  the  demands  of  the  union  as  to  the 
mode  of  doing  his  business  by  persuading  or  inducing 
others  not  to  deal  with  him  is  unlawful,  and  will  be  en- 
joined. 

LANDLORD  AND  TENANT. 

Pursuant  to  the  action  of  its  board  of  directors,  a  rail- 
road company  by  its  president  and  secretary  served  notice 

on  a  telegraph  company  of  the  termination  of 
Qait*^wJiv«r  ^  leasc  uudcT  which  the  latter  company  had 

maintained  its  lines  on  the  right  of  way  of  the 
railroad  for  twenty  years,  and  requiring  it  to  remove  its 
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LANDLORD  AND  TENANT  (Continued), 
poles  and  wires  from  such  right  of  way.  By  the  terms  of 
the  lease  the  telegraph  company  had  six  months  within 
which  to  make  the  removal,  and  during  that  time  the  pay- 
ment of  rent  by  it  was  expressly  waived.  Under  the  cir- 
cumstances the  United  States  Circuit  Court  of  Appeals, 
Third  Circuit,  holds  In  Western  Union  Telegraph  Co.  v. 
Pennsylvania  R.  Co.,  123  Fed.  33,  that  a  payment  of  rent 
voluntarily  made  after  the  notice  by  the  treasurer  of  the 
telegraph  company  in  the  usual  course,  and  accepted  by 
the  comptroller  of  the  railroad  company,  did  not  consti- 
tute a  waiver  by  such  company  of  the  notice;  it  not  appear- 
ing that  such  was  the  intention,  or  that  the  comptroller 
had  authority  to  make  such  waiver  if  he  had  so  intended. 


LIMITATIONS. 

In  re  Cook,  83  N.  Y.  Supp.  1009,  the  New  York  Supreme 
Court  (Appellate  Division,  Third  Department)  holds  that 
Ccrtifioite  «fl    a  certificate  of  deposit,  payable  on  demand  on 

DepM«  the  order  of  the  payee,  and  bearing  interest 
provided  the  amount  deposited  was  left  in  the  bank  six 
months,  does  not  mature,  so  as  to  start  the  statute  of 
limitations  running  against  the  holder's  right  to  recover 
thereon,  until  presentation  for  payment.  See  Cottle  v.  Ifa- 
rineBank,  166N.  Y.  5a 


MASTER  AND  SERVANT. 

Against  the  dissent  of  one  judge,  it  is  decided  in  Momir 

tain  Copper  Co.  v.  Van  Buren,  123  Fed.  61,  that  in  an  action 

ifljary  to      to  rccovcr  for  the  death  of  an  employee  kilkd 

Servant  by  the  caviug  in  of  a  mine,  in  which  there  is  no 
question  of  contributory  negligence  or  the  negligence  oi  a 
fellow-ser\'ant,  but  the  right  to  recover  depends  soldy  00 
the  negligence  of  the  defendant,  the  burden  of  proof  on 
such  issue  rests  on  the  plaintiff,  and  the  fact  of  the  cave-in 
itself  carries  no  presumption  of  negligence. 


MUTUAL  BENEFIT  ASSOCIATION. 

With  three  judges  dissenting,  the  Supreme  Court  of 

Kansas  holds  in  Miller  v.  Tuttle,  73  Pac.  88,  that  neither  a 
AiBtntfmcBt  stipulation  in  the  application  that  "I  further 
of  By-Laws    agTCc,  if  acccptcd  as  a  member  of  the  order,  to 

faithfully  abide  by  its  rules  and  regulations,"  nor  a  state* 
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MUTUAL  BENEFIT  ASSOCIATION  (Omtimicd). 
nient  in  the  certificate  that  ''this  certificate  is  issued  upon 
the  condition  that  said  insured  shall  in  every  partictdar, 
wliile  a  member  of  the  order,  comply  with  all  the  laws, 
rules  and  regulations  thereof/'  confers  authority  upon  a 
mutual  benefit  association  to  amend  its  constitution  or 
adopt  by-laws  which  will  modify  or  change  the  insur« 
ance  contract.  Before  such  association  can  do  this,  it  is 
held  it  must  have  expressly  reserved  such  right  or  have 
secured  the  express  consent  of  the  insured.  See,  however, 
Fugure  v.  Mutual  Society  of  St.  Joseph,  46  Vt.  36a, 


NEGLIGENCE. 

In  Zimmer  v.  Fox  River  Vattey  Electric  Ry.  Co.^  95  N, 
W.  957,  the  Supreme  Court  of  Wisconsin  holds  that  a  pas- 
Mattercf  Law  ^^"8^^  ^"  *  Street  car,  required  to  ride  on  the 
platform  because  of  its  crowded  condition,  can- 
not be  said  as  a  matter  of  law  to  have  assumed  any  in- 
creased risk. 

The  Supreme  Court  of  Rhode  Island  holds  in  Slattery  v. 
Colgate^  55  Atlantic,  639,  that  the  manufacturer  of  soap  is 

Defect  to  ^ot  liable  for  injury  caused  by  an  excess  of  al- 
Manufactartd  kali  therein  unless  he  know  of  the  excess.    See 

ArticiM  jj^  connection  with  this  case  McCaffrey  v. 
Mossbcrg  &  Granville  Manufacturing  Co.,  23  R.  I.  381. 

In  Southern  Bell  Telephone  &  Telegraph  Co.  v.  McTyer, 
34  Southern,  1020,  the  Supreme  Court  of  Alabama  holds 
rm  ipM  that  where  a  telephone  company,  having  pre- 
Loquitar  viously  maintained  a  telephone  in  a  store,  on 
being  requested  to  remove  the  same,  removed  the  instru- 
ment, but  against  the  proprietor's  protest  neglected  to  re- 
move the  wires,  merely  twisting  the  ends  of  the  wires  to- 
.;^ ether  inside  the  building,  and  by  reason  thereof  atmos- 
pheric electricity  was  conducted  into  the  store  and  injured 
plaintiff,  who  was  lawfully  in  the  store  on  business  with  the 
proprietor,  though  having  no  interest  in  the  building,  the 
defendant's  failure  to  remove  the  wires  from  the  building 
was  negligence,  per  se,  entitling  plaintiff  to  recover  for  the 
injury  sustained. 
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PARDON. 

The  Court  of  Criminal  Appeals  of  Texas  holds  in  Lock- 
tin  V.  5/a/r,  75  S.  W.  305,  that  a  pardon  reciting  that  it  is 
granted  because  the  convict's  testimony  is 
needed  in  a  criminal  case  is  not  invalid,  the  dio> 
tives  of  the  executive  not  being  subject  to  question  by  the 
courts. 


PARTNERSHIP. 

The  Supreme  Court  of  Nebraska  holds  in  Hart  v.  Dtir 

trichf  96  N.  W.  144,  that  a  partner  who,  without  notice  to 

AccMstiM    ^^  knowledge  of  his  copartner,  takes  substan- 

***"  tially  all  of  the  ready  money  of  the  firm  and 
absconds,  remaining  away  eight  months  without  disclos- 
ing his  whereabouts,  has  no  standing  in  equity  to  demand 
an  accounting  after  his  copartner  has  wound  up  the  busi- 
ness and  paid  the  partnership  debts. 

PATENTS. 

The  United  States  Circuit  Court  (  S.  D.,  New  York) 
holds  in  Piaget  Novelty  Co.  v.  Hcadley,  123  Fed.  Rep.  897, 
lairiatmftatt  that  a  manufacturer  of  an  infringing  article  is 

Profits  liable  for  the  entire  net  profits  derived  from 
R«c«vwaM9  ^  gj^j^^  where  the  evidence  shows  that  its  sala- 
bility  was  primarily  due  to  the  patented  feature,  and  in 
estimating  the  profits  realized  by  a  defendant  from  the 
manufacture  and  sale  of  an  infringing  ariticle,  for  which 
it  is  accountable,  it  is  entitled  to  be  allowed  for  office  and 
factory  rental  and  for  labor  in  producing  and  selling  the 
article,  but  not  for  insurance  or  for  legal  services  or  ex- 
penses in  defending  a  prior  suit,  although  successful  in 
such  defense. 


PERJURY. 

The  Supreme  Court  of  California,  cons«^-  injj  the  pro- 
\-ision  of  its  code  that  it  is  no  defense  to  ^  ^  osecution  for 
8«fiiciMcy  of  perjury  that  the  oath  was  adniinisteied  or 
^^^^  taken  in  an  irregular  manner,  decides  in  PtopU 
V.  Parent,  73  Pac.  423,  that  the  fact  that  the  words,  **So 
help  you  God,"  were  omitted  from  the  oath  ti«ken  by  the 
defendant  at  the  time  he  committed  the  perjury  alleged 
was  immaterial.  It  is  held  that  the  omission  was  merely 
formal  and  that  the  oath  in  either  form  is  substantially  the 
same.    See  State  v.  O^ccit,  72  N.  C.  607. 
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PRISON  RECORDS. 

In  re  Molincux^  83  N.  Y.  Supp.  943,  the  New  York  Su- 
preme Court,  Rensselaer  County,  holds  that  where  a  per- 
n>fai«Biii  ^^^  ^^'^^  convicted  of  murder  and  while  incar- 
cerated in  the  state  prison  his  photographs 
and  measurements  were  taken,  pursuant  to  statute,  in  ac- 
cordance with  the  Bertillon  system,  the  superintendent  of 
state  prisons  could  not  be  compelled  by  mandamus,  after 
the  prisoner's  conviction  had  been  reversed  and  he  had 
been  subsequently  acquitted,  to  surrender  to  him  such 
photographs  and  measurements.  See  Owen  v.  Partridge^ 
82  N.  Y.  Supp.  248. 


RAILROADS. 

In  Pennsykwtia  Company  v.  Fisltack,  123  Fed.  465,  the 
United  States  Circuit  Court  of  Appeals,  Sixth  Grcuit,  de- 

Dmtj  of  fining  the  liability  of  railroad  companies  to 
Company  u  their  employees,  holds  that  a  railroad  company 
enpioyces  Qy,^  a  positivc  duty  to  its  employees  with 
respect  to  the  construction  and  maintenance  in  proper  re- 
pair of  its  tracks,  cars  and  other  appliances,  but  with  re- 
spect to  the  operation  of  the  road  its  duty  extends  no 
further  than  to  exercise  ordinary  care  to  provide  a  suffi- 
cient number  of  reasonably  competent  employees,  make 
proper  rules  for  their  government,  and  to  exercise  proper 
supervision  over  them.  When  that  has  been  done,  it  is 
not  liable  for  any  injury  to  an  employee  in  the  operation 
of  the  road,  through  the  negligence  of  other  employees  in 
the  operating  department  or  their  failure  to  observe  the 
rules. 


RIPARIAN  OWNERS. 

In  Scheifert  v.  Briegel,  96  N.  W.  44,  the  court  deals  with 
the  somewhat  unusual  situation  of  facts  that  a  lake  had 
DUappeM^  entirely  disappeared  and  it  became  necessary 
•Acc  «f  L«k«  tQ  apportion  the  land  previously  covered  by  it 
among  the  riparian  proprietors.  The  Supreme  Court  of 
Minnesota  holds  with  regard  to  the  rule  of  division  that 
riparian  owners  of  a  non-navigable  lake,  the  waters  of 
Avhich  have  disappeared,  own  that  portion  of  the  lake  bed 
inclosed  by  extending  lines  from  the  points  where  the  side 
division  lines  of  each  respective  tract  cross  the  meandered 
line  to  the  centre  of  the  lake.    Further,  that  when  such 


800  PROGRESS  OF  THB  LAW. 

RIPARIAN  OWNERS  (Continued). 

lake  is  of  irregular  shape,  and  originally  contained  no  inlet 
or  outlet,  the  inequalities  caused  by  the  broken  shore  line 
should  be  equitably  adjusted  between  the  contiguous 
owners  by  disregarding  such  irregularities,  or  by  treating 
the  lake  as  composed  of  separate  bodies  of  water,  accord* 
ing  to  the  conditions. 

SCHOOLS. 

In  Louis  V.  Batematt,  73  Pacific,  509,  it  appeared  that 
school  trustees  had  permitted  the  schoolhouse,  when  not 
DaacM  u  occupicd  for  school  purposes,  to  be  used  for 
S€ho«ni*«M  private  dances.  The  Supreme  Court  of  Utah 
holds  that  such  trustees  have  no  right  to  permit  such  use, 
inasmuch  as  such  conduct  would  be  a  misappropriation  of 
trust  property  and  opposed  to  the  principle  that  the  sov- 
ereignty cannot  tax  for  private  purposes. 

SERVITUDES. 

The  Supreme  Court  of  Michigan  holds  in  Austin  v.  Dr- 
iroit,  Y.&A.A.  Ry.,  96  N.  W.  35,  that  an  abutting  owner 
Abtttttaff  has  no  right  to  compensation  because  the 
OwMM  grade  of  a  highway  is  lowered  for  a  street  rail- 
road which  is  built  to  conform  thereto,  though  the  high- 
way is  owned  by  a  plank  road  company,  the  change  of 
grade  being  with  the  consent  of  it  and  of  the  township;  nor 
has  such  owner  a  right  to  compensation  because  a  street 
railroad  is  constructed,  on  a  lowered  grade,  so  close  to  the 
side  of  the  highway  as  to  subject  his  fence  and  land  to  the 
danger  of  sliding  into  the  highway.  Two  judges  dissent. 
See  Detroit  St.  Ry.  v.  Mills,  85  Mich.  634. 

The  New  York  Supreme  Court  (trial  Term,  Broome 
County)  holds  in  Gray  v.  New  York  State  Telephone  Co.,  83 
Trttph^nii  ^"  ^'  Supp.  920,  tliat  the  franchise  of  a  tele- 
phone company,  granted  by  the  state,  author- 
izing its  construction  of  a  telephone  line,  did  not  authorize 
it  to  construct  its  poles  and  wires  along  a  country  high- 
way, in  which  an  abutting  owner  has  rights  in  common 
with  the  public,  without  such  owner's  consent,  or  com- 
pensation having  been  first  paid,  since  the  erection  of  such 
poles  and  wires  constituted  an  additional  servitude  and 
such  abutting  owners  would  be  entitled  to  restraint  by  en- 
joining such  construction.  See  Eels  v.  American  Tel.  & 
Tel.  Co.,  143  N.  W.  133. 
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STREET  RAILROADS. 

In  Indianapolis  St.  Ry.  Co.  v.  Tenner^  67  N.  E.  1044,  the 
Appeuate  Court  of  Indiana  (Division  No.  2)  holds  that  a 
Retatio««f  person  alighting  from  a  street  car  on  which 
PaMrat«r  he  was  a  passenger  became  at  once  a  traveler 
on  the  public  street,  charged  with  the  duty  of  exercising 
due  care,  and  therefore,  where  having  alighted  from  a  street 
car  and  passed  back  of  it  and  upon  the  track  on  which 
cars  traveled  in  the  opposite  direction,  without  looking  and 
listening  for  the  approach  of  cars,  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  where  he  was  familiar 
with  the  manner  of  operating  the  cars  on  the  two  tracks. 
One  judge  dissents.  See  in  connection  with  this  case 
Howard  v.  Citizens^  St.  Ry.  Co.,  29  Ind.  Ap.  426. 


WILLS. 

In  Mansfield  v.  Mansfield,  67  N.  E.  497,  it  appeared  that 
a  will  devised  lands  to  each  of  the  testator^s  children  for 
p^wM"  w  life,  and  after  their  death  to  their  children  in 
DtopMHiM  fee,  and  recited  that  it  was  the  testator^s  pur- 
pose to  preserve  the  estate  intact  for  the  children  and  their 
descendants,  so  far  as  possible;  and  it  was  provided  that, 
if  circumstances  should  require,  the  persons  to  whom  the 
lands  were  devised  should  have  power  to  sell  the  same  to 
any  extent  not  in  excess  of  one-third  of  the  value  of  the 
same.  The  Supreme  Court  of  Illinois  holds  that  under 
these  circumstances  the  will  did  not  give  a  life  tenant 
power  to  sell  his  interest  in  order  to  pay  his  debts  volun- 
tarily contracted  by  himseli 

In  Trenton  Trust  and  Safe  Deposit  Co.  v.  Donnelly,  55 
Atlantic,  92,  money  was  bequeathed  in  trust  to  pay  the 
DistribvtiM    interest  to  one  for  life,  the  corpus  to  go  to 

•f  lms  others  on  her  death.  The  corpus  was  dimin- 
ished by  unfortunate  investments,  and  thereafter  interest 
on  the  reduced  corpus  alone  was  paid  the  life  tenant.  At  the 
termination  of  the  interest  of  the  life  tenant,  certain  sums 
due  hini  remaining  unpaid,  the  question  arose  as  to  the 
distribution  of  the  loss,  and  the  Court  of  Chancery  of  New 
Jersey  holds  that  this  loss  should  be  apportioned  by  paying 
the  reduced  corpus  to  the  remaindermen  and  the  personal 
representative  of  the  life  tenant  in  the  proportion  that  the 
original  corpus  bears  to  the  unpaid  interest  on  the  part  of 
the  corpus  which  was  lost. 


8Q2  progress  of  the  XJiW. 

WILLS  (CoBtHwcd). 

A  testator  directed  that  the  advancements  which  he  had 
made  to  each  of  his  four  children  should  be  added  to  the 
corpus  of  his  estate  and  that  the  estate  so  in- 
creased should  be  divided  into  four  parts, one  of 
which  was  to  be  apportioned  toeachof  the  chil- 
dren,  after  deducting  the  amount  which  had  been  advanced 
to  each  respectively.  It  appeared  that  the  advancements 
made  to  one  of  the  children,  who  was  insolvent,  were  in 
excess  of  one-fourth  of  the  estate.  Under  the  ctrcuni- 
stances  the  New  York  Supreme  Court  (Appellate  Divi- 
sion, Fourth  Department)  holds  in  In  re  IVhitmore^s  WiU^ 
83  N.  Y.  Supp.  213,  that  the  shares  allotted  to  each  of  the 
other  three  children  should  abate  pro  rata  to  make  up  for 
the  deficiency. 

In  Burgess  v.  Shepherd^  55  Atlantic,  415,  the  Supreme 
Judicial  Court  of  Maine  laying  down  the  general  principle 
c— tftii—  ^h^t  a  bill  of  equity  to  obtain  the  construction 
Buikjr  of  a  will  cannot  be  sustained  unless  the  con- 
"****■•**  struction  may  affect  the  rights  of  the  com- 
plainant in  person  or  property,  or  unless  it  may  affect  the 
performance  of  his  duties,  under  the  will,  as  executor,  trus- 
tee or  otherwise;  holds  that  where  the  complainant  was  ex- 
ecutor and  had  no  personal  interest  which  might  be  af- 
fected by  a  construction  of  the  will,  and  where  the  per- 
formance of  his  duties  as  executor  could  not  be  in  any  way 
affected  or  aided  by  such  a  construction,  the  court  would 
not  construe  the  will.  Compare  Baldwin  v.  Bien^  59  Me. 
481. 
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THE  RIGHTS  OF  AN  EMPLOYEE  AGAINST 
EMPLOYERS'  BLACKLISTS. 

The  question  has  arisen  in  connection  with  a  recent  strike 
in  Philadelphia  as  to  the  legal  rights  of  an  employee  pre- 
vented from  obtaining  work  through  the  combination  of  his 
employers,  either  by  means  of  a  business  blacklist  or  con- 
fidential communication.  Together  with  all  other  questions 
involving  combinations  of  labor  or  capital  interests,  the 
problem  is  in  its  infancy;  its  discussion,  in  view  of  the  fre- 
quency of  its  occurrence,  is  pertinent 

To  state  the  case.  A.,  a  union  loom-worker,  is  employed 
by  the  B.  Co.,  textile  manufacturers.  The  union  orders*  its 
members  on  strike,  and  in  obedience  to  such  orders,  A. 
leaves  the  B.  Co.  Finding  himself  without  means  of  sup- 
port, A.  later  applies  to  the  C  Co.,  another  textile  firm,  for 
employment  as  a  weaver.    He  is  engaged  and  proves  <atis- 
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factory^  but  the  B.  Co.,  learning  of  his  action,  notify  the 
C.  Co.  of  his  earlier  relations  with  them,  and  ask  that  he 
be  discharged.    A.  is  accordingly  dismissed.    Has  he  any 
remedy? 

Briefly  put,  if  the  communication  made  by  the  B.  Gx  to 
the  C.  Ca  is  of  a  purely  personal  and  private  nature,  A.  has 
no  redress.  There  is  no  illegal  conspiracy  possible  to  be 
shown;  the  law  of  libel  is  not  directly  in  issue,  for  the  truis- 
action  is  in  the  nature  of  a  semi-pnvileged  communicatioo. 
Where,  however,  the  method  of  notifying  the  C.  Ca  is  of 
an  official  nature,  as  by  a  trade  blacklist  or  other  concerted 
action,  we  find  a  recent  line  of  cases  in  each  of  which  the 
court  has  been  restricted  to  the  barest  principles  of  law. 
The  question  has  not  yet  come  before  the  courts  of  Penn- 
sylvania for  decision.  It  cannot  be  doubted  that  it  will 
soon  arise. 

Two  remedial  methods  have  been  suggested  in  tiie  case  of 
a  blacklist.  The  first,  by  injunction,  was  dealt  with  at 
length  and  finally  refused  by  the  Supreme  Court  of  Massa- 
chusetts in  Wartkingian  v.  Waring,  157  Mass.  421  (1892). 
The  second,  by  action  for  damages  against  the  informant 
company,  was  allowed  in  MatHson  v.  Lake  Short  RaOroad. 
3  Ohio  Dec.  526  (1895).  It  is  to  be  noted  in  passing  that 
the  blacklisting  of  discharged  employees  by  a  corporation, 
or  a  combination  of  a  number  of  employers  to  prevent  the 
employees  discharged  by  one  of  them  from  obtaining  em- 
ployment, or  otherwise  attempting  to  prevent  them  from 
obtaining  employment,  has,  in  Maine,  Iowa,  Georgia  and 
Montana,  been  made  a  statutory  misdemeanor. 

The  right  to  form  business  relations  is  as  surely  a  \epl 
right  as  to  hold  property.  ''It  is  a  part  of  every  man's  civil 
rights,"  says  Cooley  (Torts,  2  Ed.,  p.  328),  "that  he  be  left 
to  refuse  business  relations  with  any  one  with  whom  he  can 
make  contracts,  and  if  he  is  wrongfully  deprived  of  this 
right  by  others  he  is  entitled  to  redress.  .  .  .  Thos, 
if  one  be  prevented  by  the  wrongful  act  of  a  third  party 
from  securing  some  employment  he  has  sought,  he  suffers 
a  legal  wrong,  provided  that  he  can  show  that  the  failure 
to  employ  him  was  the  direct  and  natural  consequence  of  the 
wrongful  act."  Under  the  head  of  conspiracy  to  prevent 
employment.  Judge  Cooley  says: — 

"By  conspiracy  is  here  intended  the  combination  of  two 
or  more  persons  to  accomplish  by  some  concerted  acdoo 
an  unlawful  end  to  the  injury  of  another." 

He  continues:— 

"The  quality  of  the  act  and  the  nature  of  the  injuij 
inflicted  by  it  must  determine  the  question  whether  the  action 
win  lie." 
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The  most  pertinent  lines  are  those  at  the  end,  where,  after 
dealing  with  the  subject  principally  with  reference  to  die 
business  of  employers,  when  this  has  been  injured  by  strik- 
ers, the  writer  concludes: — 

'^The  same  doctrine  would  undoubtedly  be  applied  to  the 
case  of  employers  who,  by  combination  and  unlawful  means, 
should  prevent  or  seek  to  prevent  the  employment  of  any 
special  class  of  laborers.  Every  man  has  Uie  liberty  of  em- 
ploying and  being  employed,  and  every  man  must  respect  the 
like  libierty  in  others. 

Under  the  head  of  ''Malicious  Interference  with  One's 
Occupation/'  we  find  in  Webb's  Pollock  on  Torts,  p.  406, 
that 

''There  may  be  other  malicious  injuries  not  capable  of 
more  specific  definition,  'where  a  violent  or  malicious  act  is 
done  to  a  man's  occupation,  profession  or  way  of  getting  a 
livelihood.'" 

Continuing,  the  editor  notes  that 

"To  maliciously  interfere  with  the  business  of  a  person 
engaged  in  a  lawful  occupation,  with  injurious  results,  consti- 
tutes a  ground  of  action  of  trespass  on  the  case.  Such  inter- 
ference may  be  b^  a  single  individual  or  by  a  number  of  in- 
dividuals conspiring  together.  ...  To  maintain  a  suit 
for  the  malicious  interference  with  one's  occupation,  it  is  nec- 
essary to  prove  (i)  intentional  and  willful  acts;  (2)  calculated 
to  cause  damage  to  the  plaintiffs  in  their  lawful  business;  (3) 
done  with  the  unlawful  purpose  to  cause  such  damage  and 
loss,  without  right  or  justifiable  cause  on  the  part  of  the  de- 
fendant (which  constitutes  malice),  and  (4)  actual  damages 
and  loss  resulting." 

The  fundamental  right  involved  is,  of  course,  the  right 
of  every  individual  to  seek  any  legal  employment  he  may, 
and  as  the  court  said  m  Walker  v.  Cronin,  107  Mass.  562: — 

"One  of  the  aims  of  the  common  law  has  always  been  to 
protect  every  person  against  the  wrongful  acts  of  every  other 
person,  whether  committed  alone  or  in  combination  with 
others;  and  it  has  provided  an  action  for  injuries  done  by  dis- 
turbing a  person  in  the  enjoyment  of  any  right  or  privilege 
which  he  has." 

In  Bcutwell  v.  Marr,  42  AtL  607  (1899),  the  Supreme  Court 
of  Vermont  said : — 

"The  crime  of  conspiracy  consists  in  a  combination  of 
two  or  more  persons  to  effect  an  illegal  purpose,  either  by 
legal  or  illegal  means,  or  to  effect  a  legal  purpose  by  illeg^ 
means.  (State  v.  Stewart,  59  Vt.  273.)  But  the  grounds  of 
recovery  in  a  civil  suit  are  not  identical  with  the  elements  of 
the  crime.  The  law  punishes  the  mere  agreement  to  effect 
an  illegal  purpose  or  to  use  illegal  means.    But  it  is  clear  that 
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a  civil  action  cannot  be  sustained  unless  something  causing 
damage  to  the  plaintiflF  has  been  done  in  furtherance  of  the 
agreement;  and  it  is  claimed  to  be  also  requisite  that  the  thing 
done  be  something  unlawful  in  itself.  This  would  preclude  a 
reliance  upon  the  existence  of  an  illegal  purpose,  and  require 
that  the  means  used  be  legal  The  agreeing  together  to  raect 
an  illegal  purpose  being  itself  illegal,  it  might  seem  that  any 
act  done  in  furtherance  of  the  agreement  and  resulting  in 
damage,  even  though  itself  not  a  violation  of  right,  would  sus- 
tain a  recovery.  But  the  view  suggested  is  not  sustained  bj 
the  authorities,  and  we  proceed  with  our  inquiry  upon  the 
assumption  that  there  can  be  no  recovery  unless  illegal  means 
were  employed. 

'"It  is  clear  that  every  one  has  a  right  to  withdraw  his  own 
patronage  when  he  pleases,  but  it  is  equally  clear  that  he  has 
no  right  to  employ  threats  or  intimidation  to  divert  the  pat- 
ronage of  another.  It  it  be  true  as  a  general  proposition  that 
several  may  lawfully  unite  in  doing  to  another's  injury,  even 
for  the  accomplishment  of  an  unlawful  purpose,  whatever  each 
has  a  right  to  do  individually,  it  by  no  means  follows  that  the 
combination  may  not  be  so  brought  about  as  to  make  its 
united  action  an  unlawful  means.  ...  It  may  be  true  that 
if  the  defendants,  acting  independently  of  any  organization  and 
moved  M^lelv  by  similarity  of  interest  and  view*s,  had  united 
in  withdrawing  their  patronage,  the  effect  upon  the  plaintiff^s 
business  would  have  been  the  same.  •  •  .  But  in  the 
case  supposed  the  united  action  would  result  from  the  free 
exercise  of  individual  choice.  It  will  be  seen  upon  further 
inquiry  that  this  cannot  be  said  of  the  action  of  an  organiza* 
tion  like  that  operated  by  the  defendants.  ...  It  is  dear 
that  th*  law  cannot  concede  to  organizations  of  this  character 
the  poAvers  and  immunities  claimed  for  their  association  by 
these  defendants  and  retain  its  own  power  to  jntytect  the  in- 
dividual citizen  in  the  free  enjoyment  of  his  capital  or 
bbor." 

The  same  point  is  incidentally  discussed  in  Bi^n  Momu- 
factnring  Co.  v.  HoUis^  54  Minn.  223  (1893). 

The  best  opinion  on  the  question  of  a  right  to  an  action 
for  damages  against  the  blacklisting  employer  is  undoubt- 
edly that  of  Pratt,  J.,  in  Maitism  v.  Lake  Shore  R.  R.  Co. 
{supra).    After  reviewing  authorities,  he  says:— 

''Now,  as  I  have  perhaps  said  before,  the  question  here 
is  whether  the  doctrines  thus  announced  in  fovor  of  the  em- 
ployer are  the  principles  which  should  be  employed  in  the  case 
of  the  employee.  It  is  said  in  Pollock  on  Torts,  speaking  of 
the  right  to  employment  by  an  employee,  that  it  is  the  most 
serious  right  affecting  the  laboring  man's  Kfc.  Now,  it  seems 
to  me,  with  all  due  deference,  of  course,  to  the  opinions  of  the 
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courts  which  are  adverse,  that  the  employee's  right  to  em- 
ployment is  equally  sacred  with  the  right  of  the  employer  to 
employ  him.  It  is  not  only  a  serious  right  affecting  a  man's 
life,  but  3'ou  may  say  that  it  is  his  life.  The  laboring  man's 
employment  is  the  only  thing  that  stands  between  him  and 
starvation,  or  what  is  very  little  less  than  starvation — pauper- 
ism— ^and  it  is  for  the  public  interest  and  the  public  good  that 
the  right  of  a  man  to  seek  his  own  employment  in  any  honest 
work  which  he  may  seek  should  not  be  interfered  with  or 
violated.  This,  of  course,  does  not  interfere  at  all  with  the 
right  of  a  company  or  of  a  man  to  judge  himself  who  he  will 
have  work  for  him,  and  it  makes  no  difference  whether  he  re- 
fuses to  let  a  man  work  for  him  because  he  is  incompetent  or 
because  he  dislikes  him;  he  has  a  right  to  seek  his  employees, 
but.  as  is  frequently  said,  one  man's  right  ends  where  another 
man's  commences,  and  the  right  of  the  employer  to  discharge 
ends  with  his  own  employment,  and  he  must  not  trench  upon 
the  right  of  the  employee  to  seek  other  employment  by  which 
he  may  support  himself  and  his  family,  and  it  is  for  the  public 
interest  that  the  largest  liberty  to  seek  employment  should  be 
before  every  man,  whatever  may  be  his  employment  or  what- 
ever may  be  his  business,  trade  or  occupation." 
Summing  up  his  opinion,  the  same  Judge  says:-^ 
"It  is  also  a  matter  of  public  interest  to  encourage  men  in 
becoming  proficient  in  their  employment  It  is,  of  course, 
a  matter  of  public  policy  a  railroad  should  have  the  right  to 
employ  such  men  as  it  sees  fit  and  to  judge  itself  of  the  com- 
petency of  its  employees;  there  is  no  doubt  about  that.  It  is, 
however,  for  the  public  interest  that  a  man  who  is  skillful  and 
who  has  become  proficient  in  his  employment  should  be  able 
to  find  employment,  if  not  with  one  railroad,  then  with  an- 
other. ...  At  least,  that  the  field  should  be  open  to  him 
that  he  should  have  that  right,  and  while  a  railroad  company 
may  discharge  their  men  and  not  employ  them  themselves, 
they  trench  upon  the  rights  of  the  employees  whenever  they, 
by  one  deed  or  another,  seek  to  prevent  their  employees  from 
getting  other  employment  of  other  railroad  companies,  or 
contribute  or  conspire  in  any  way  to  prevent  it** 

So  much  for  the  right  of  an  employee  in  an  action  for 
damagesw  Let  us  examine  his  right  to  an  injunction.  In 
jyorthington  v.  Waring,  157  Mass.  421,  the  petition  set  forth 
that  the  petitioners,  the  employees  of  a  certain  mill  cor- 
poration, left  work  upon  the  refusal  of  their  demand  for 
higher  wages ;  that  the  treasurer  and  superintendent  of  the 
corporation  sent  the  names  of  the  petitioners  to  the  officers 
of  other  corporations  in  the  same  city  on  a  blacklist,  which 
informed  the  officers  that  the  petitioners  had  left  the  mill 
on  a  strike,  and  that  thereupon  the  treasurer  and  superin- 
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tendent  conspired  t<^ether,  and  with  the  officers  cl  other 
mills,  and  agreed  not  to  employ  the  petitioners,  with  intent 
to  compel  them  either  to  go  without  work  in  the  city  or  to 
go  back  to  work  for  the  mill  corporation  at  such  wages  as 
ttiat  corporation  should  see  fit  to  pay  them.  It  did  not 
appear  that  any  of  the  petitioners  had  existing  contracts  for 
labor  with  which  the' treasurer  interfered,  llie  prayer  was 
that  the  treasurer  and  superintendent  be  restrained  from 
annoying  the  petitioners  and  from  interfering  with  their 
rights  to  earn  their  livelihood  at  their  trades,  and  that  they 
be  enjoined  to  withdraw  and  destroy  all  blacklists  or  other 
devices  issued  by  them,  mentioning  the  names  of  the  peti- 
tioners. The  Court,  in  a  short  opinion,  held  that  if  the 
injury  constituted  a  cause  of  action  at  all,  the  remedy  was 
by  an  action  of  tort  to  be  brought  by  each  petitioner  sep- 
arately. The  only  grievance  alleged  of  a  continuing  nature 
was  the  conspiracy  not  to  employ  the  petitioners,  and  equity 
furnished  no  precedents  for  enjoining  such  a  conspiracy, 
nor  for  compelling  the  defendants  to  employ  the  petitioners 
or  to  procure  work  for  them  with  other  persons. 

It  would  then  seem  that  an  injunction  would  in  no  case 
lie  against  the  employers,  but  in  cases  of  a  proven  blade- 
list  an  action  for  damages  might  be  brought  against  the 
offending  employer.  The  ground  for  this  would  be  that  an 
illegal  conspiracy  was  taking  place  to  prevent  the  exercise 
by  the  employees  of  their  right  to  work. 

It  has  been  broadly  held  in  Pennsylvania,  however,  that  it 
is  lawful  for  employers  to  combine  to  resist  a  combination 
of  workingmen  in  an  attempt  to  advance  wages,  and  that 
an  agreement  made  in  furtherance  of  such  a  combination  is 
not  ground  for  an  action  of  conspiracy.  The  facts  in  the 
case  in  point.  Cote  v.  Murphy,  159  Pa.  420  (1894),  do  not  re- 
semble those  in  a  case  of  blacklist.  In  this  case  A.  brought 
trespass  to  recover  for  damages  occasioned  by  an  allied 
conspiracy  of  defendants,  and  the  evidence  showed  a  com- 
bination of  workmen  to  advance  wages ;  a  combined  effort 
of  an  association  of  employers  to  resist  the  advance,  and  an 
agreement  of  employers  diat  they  would  not  sell  material 
to  contractors  who  conceded  the  advance.  A.  sold  material 
to  the  strikers  and  contractors,  and  because  of  the  combina- 
tion could  not  secure  all  of  the  materials  he  desired,  and  was 
therefore  injured  in  his  business.  The  Court  refused  de- 
fendant's request  for  binding  instructions. 

The  question  is  therefore  still  an  open  one  in  Pennsyl- 
vania. Where  no  formal  blacklist  appears  and  the  com- 
munication is  of  a  purely  personal  nature,  there  being  no 
combination  capable  of  being  demonstrated,  the  employee 
would  seem  to  have  no  right  of  action.    Where  the  black- 
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list  or  the  equivalent  exists,  the  Pennsylvania  courts  would 
probably  follow  Massachusetts  and  deny  an  injunction, 
though  they  might  very  possibly  allow  an  action  for  dam- 
ages. This  latter  view,  that  the  employee  deserves  such 
protection,  would  seem  to  be  slowly  gaining  ground,  as 
evidenced  by  the  fact  that  four  States  have  at  a  compara- 
tively recent  date  made  the  formation  of  blacklisting  combi- 
nations punishable  as  misdemeanors. 

Rupert  Sargent  Hcttand. 
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Tii£  EMru>YEits'  Liability  Acts'akd  the  Assumphov 
OF  Risks  in  New  Yoek,  Massachusetts,  Indiaka.  Ala* 
BAMA,  Colorado  and  England.  By  Frank  F. 
Dresser,  A.  B.,  A  M.,  of  the  Massachusetts  Bar.  I^ 
xii+SSa  St  Paul,  Minn.:  Keefe-Davidson  Company* 
1903. 

Three  closely  related  topics  of  law  have  been  taken  up  in 
this  work:  First,  the  conunon  law  principles  which  govern 
the  relation  of  master  and  servant  with  reference  to  injuries 
received  in  the  course  of  work;  secondly,  a  review  of  the  Em- 
ployers' Liability  Acts  as  le^lated  in  the  states  above 
enumerated  and  in  England,  mduding  also  the  cases  which 
have  arisen  under  these  acts  in  the  respective  state  and  the 
federal  courts;  and  thirdly,  an  exhaustive  analysis  of  the  de- 
fense of  assumption  of  risk,  a  doctrine  which  has  so  tar  not 
received  much  attention  from  the  legislature.  Under  these 
topics  references  have  wisely  been  made  to  cases  arising  in 
Various  other  states,  and  in  general  the  subject-matter  of  the 
principal  decisions  has  been  vindicated. 

The  main  principles  discussed  are  printed  in  heavy  type, 
facilitating  study;  convenient  sections  and  subdivisions  have 
given  the  book  a  systematic  form,  which  is  always  of  merit 
The  foot-notes  are  full,  and  no  pains  seem  to  have  been 
spared  in  collecting  every  pertinent  decision.  Much  value 
could  have  been  given  the  work  by  accompanying  the  cita- 
tions with  their  dates  and  arranging  them  chronologically 
when  they  come  in  groups. 

The  tenth  and  last  chapter  of  the  work  is  devoted  to  the 
subjects  of  Pleadingand  Practice  concerning  the  topics  in  hand. 
The  addition  is  very  convenient  and  helpfuL  In  an  appendix 
there  are  given  the  Acts  of  Employers*  Liability  in  full  lor  the 
states  selected  in  the  title,  and  also  the  Workmen's  Compen- 
sation Acts  of  1897  and  ipoa  These  acts  are  arranged  ac- 
cording to  the  dates  of  their  legislation,  beginning  wiA  Eng- 
land in  18S0  and  closing  with  New  York,  1902.  'Die  book  ni- 
cludes,  very  properly,  ti  complete  table  of  cases  and  an  efficient 
index. 

Considering  the  fact  that  the  points  of  view  regarding  the 
relations  of  master  and  servant  have  so  materially  and  effect- 
ively changed  during  the  last  quarter-century,  superseding 
the  common  law  rules  so  unfair  to  the  servant,  limiting  the 
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fellow-servant  exemption,  adapting  themselves  to  new  and 
rapidly  altering  social  and  industrial  conditions,  this  modern 
and  complete  essay  must  prove  particularly  valuable  to  those 
who  are  studying 'and  practicing  in  the  states  selected,  and 
generally  commend  itself  to  all  students  and  practitioners  who 
are  interested  widely  in  master  and  servant  questions. 

E.H.B. 


The  Essentials  op  Business  Law.    By  FitANas  M.  Bur- 
dick,  Dwight  Professor  of  Law  in  Columbia  University 
Law  School.    Pp.  ii+28s.    One  of  the   'Twentieth   Cen- 
tury Text-Books."    New  York:  D.  Appleton  &  Company. 
1902. 

A  book  not  written  for  lawyers,  nor  for  professional  stu- 
dents of  the  law,  but  for  boys  and  girls  in  our  secondary 
schools;  not  a  treatise  on  rules  of  law  in  general,  but  to 
show  how  the  rules  of  law,  govemine  our  ordinary  busi- 
ness transactions,  have  been  developed,  and  to  tell  what 
they  are.  We  repeat  from  the  preface  that  ''these  are 
set  forth  in  clear,  lucid,  popular  language";  or  rather,  so  it 
has  been  endeavored  to  present  them.  Some  of  the  objects 
aimed  at  are:  To  inform  the  high-school  student  sufficient^ 
that  he  may  later  know  when  he  ought  to  consult  a  law- 
yer in  order  to  avoid  business  pitfalls;  to  teach  him  how 
to  make,  indorse  and  use  checks  and  other  forms  of  negotiable 
paper;  to  teach  him  his  rights  against  hotel-keepers,  common 
carriers  and  many  others;  to  give  him  useful  informati<Mi 
about  the  purchase  and  sale,  the  transfer  and  conveyance,  of 
land  and  of  personal  property.  A  worthy  object,  forsooth^ 
but  one  which  would  amount  to  placing  a  feathery  chip  on 
his  shoulder.  And  what's  more,  no  high-school  student  wotdd 
concentrate  his  mind  on  what  the  ''social  compact"  meant, 
or  what  the  nature  of  "prepondcrous  courts"  was,  sufBciendy 
long  to  let  in  one  gleam  of  enlightenment  from  these  pages. 
I  have  yet  to  find  the  high-school  teacher  who  would 
hand  this  book  to  a  pupil  of  his,  really  believing  that  the 
pupil's  time  could  be  well  spent  in  reading  or  even  studying  it 
The  book  has  decided  value,  but  not  for  the  purposes  its 
author  intended.  I  am  acquainted  with  a  book  of  similar 
kind  and  composition,  which  was  handed  to  a  business  man  of 
more  than  ordinary-  intelligence  before  it  was  sent  to  press. 
When  the  business  man  marked  the  passages  needful  of  more 
explanation,  it  was  returned  to  the  author,  who,  indeed,  had 
written  it  feeling  that  the  ordinary  layman  could  not  fail  to 
understand.  It  was  necessary  to  rewrite  it;  and  now  it  is  used 
with  profit  in  the  commercial  courses,  not  of  high  schools  or 
secondary  schools,  but  of  business  colleges  and  universities. 
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The  next  edition  of  Prof.  Burdick's  book  could  profitably 
undergo  the  same  treatment  He  who  writes  excellently 
efHcient  works  on  ''Partnership"  and  "Sales/'  and  intended 
primarily  for  students  of  the  law,  is  not  in  a  position  to  write 
for  the  high-school  student  or  business  man,  without  the 
high-school  teacher's  or  business  man's  help.  What  he 
has  given  us  in  this  short  book  on  business  law  is  essentially 
good,  but  misdirected.  The  chapters  on  "The  Nature  and 
Origin  of  Municipal  Law"  and  "The  Law  Merchant  and  the 
Common  Law"  could  be  read  with  profit  by  any  first-year 
student  of  the  law  or  any  thoughtfully  intelligent  business 
man.  The  chapters  on  Contracts  (some  64  pp.  long  and  divided 
into  seven  well-digested  and  well-written  sections) — ^Agencv, 
Bailments,  Bankruptcy  and  insolvency.  Insurance,  Negotiable 
Paper,  Partnerships,  and  Real  and  Personal  Property — are 
divided  quite  efficiently  into  helpful  sections,  and  each  section 
into  numerous  headings,  under  each  of  which  is  an  appropri- 
ate and  concise  explanation.  All  this,  of  course,  will  be  help- 
ful to  some  one,  and  we  judge  that  that  some  one  must  be  the 
student  in  a  business  college,  under  the  direction  of  a  teacher 
well  trained  in  the  law,  or  the  business  man  who  is  willmg  to 
spend  a  deal  of  his  spare  time  conscientiously  studying 
these  chapters.  And  an  overwhelming  majority  of  this  latter 
class  would  prefer  to  pay  an  attorney  for  advice  to  consuming 
evening  hours  with  a  study  of  the  law. 

Then  the  value  of  the  book  is  confined  to  students  of  a 
commerical  college  course.  Properly,  then,  it  is  a  text-book» 
and  it  lacks  a  most  important  element,  viz.,  references.  The 
very  brevity  of  the  work  demands  this,  when  we  consider 
that  the  commercial  student  will  always  desire  a  more  exten- 
sive knowledge  of  some  topic  in  the  book,  and  is  entitled  to 
immediate  references.  It  would  be  little  trouble  to  make  such 
addition;  it  could  do  no  harm,  and  could  not  fail  to  do  some 
good.  We  suggest  that  they  take  the  form  of  foot-notes;  and 
when  a  great  judge  is  quoted,  why  not  give  the  source  of  the 
quotation?  Not  evei^  reader  will  have  access  to  a  law  library^ 
not  every  reader  will  care  to  refer  to  the  opinions  cited, 
but  there  is  no  reason  why  the  few  who  may  have  such  access 
or  such  desire  should  not  be  satisfied. 

The  index  and  the  form  of  the  book  are  wholly  satisfactory* 

E.  H.  B. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS 

Albany  Law  Journal. — October. 

Thi  Exigencies  of  Eminent  Domain,  No,  1.  Theodore  F.  C  Demorett 
"The  object  of  this  article  is  to  trace  the  histonr  of  the  law,  in  New 
York,  relative  to  the  right  of  an  upper-story  railroad  corporation  to 
erect  and  maintain  a  station  over  a  public  street,  in  front  of  an  abut- 
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tor's  wnfidowi.**  An  inrasing  pretentilioii  of  a  tabjcct  of  ntKcr  seri- 
ous import  to  New  York  people.  The  "upper-story  railroad  corpo- 
ration" is  finally  discovered  to  be  bound  to  recompense  the  abnttors 
for  the  deprivation  of  light,  air  and  access.  The  paper  is  confined  to 
the  New  York  law  on  the  subject 

Has  ihe  Supreme  Court  Discouraged  Praieetwm  of  Awtericam  InteresU 
Against  Foreign  Aggression  t  George  F.  Ormsby.  An  article  by  the 
"present  judge-advocate-general/'  published  in  the  Green  Bag  for  April, 
1903,  and  claiminjf  for  him  the  support  and  approval  of  the  United 
States  Supreme  Court,  is  here  answered  bv  the  attorney  for  the  sea- 
man in  the  case  which  formed  the  text  for  the  first  article.  That 
article,  as  was  noted  at  the  time,,  was  written  from  the  standpoint  of 
the  judge-advocate-general,  and  the  view  from  that  point  seemed  a 
very  contracted  one.  Mr.  Ormsby  shows  that  the  supreme  Court 
does  not  uphold  the  Navy  Department  in  its  present  attitude  of  dis- 
crimination against  naval  seamen  by  depriving  them  of  the  proper 
opportunitpr  to  prepare  for  triaL 

Divisitihty  of  the  Contract  of  Fire  Insurance:  Considered  with  Especiai 
Reference  to  the  Texas  Law.  H.  R.  Bondies.  While  the  cases  examined 
are  mainly  Texas  cases,  the  discussion  is  not  wholly  confined  to  the 
law  as  it  exists  in  tliat  state,  and  the  article  is  one  which  is  more  than 
locally  interesting  and  valuable.  The  author  claims  that  the  tendency 
of  our  courts  is  to  hold  the  contract  of  fire  insurance  divisible. 

The  Law  and  the  Mob  Spirit,  Hon.  John  Woodward.  (Address  at  the 
Chautauqua  Assembly.)  Interesting,  earnest,  thorough  and  excellently 
well  written,  this  paper  only  does  once  more  what  has  been  less  well 
done  so  many  times  within  the  last  few  months.  Since  all  the  reasons 
for  the  steady  increase  of  those  bodies  of  men  who  will  not  wait  for  the 
law  to  execute  what  they  consider  justice,  but  execute  it  for  them- 
selves, which  have  been  stated,  can  be  so  well  and  fullv  shown,  as  th«r 
are  here,  to  be  no  reasons  for  the  existing  fact,  wotud  it  not  be  well 
to  look  for  some  other  reason?  Judge  Woodward  says,  "It  should 
always  be  remembered  that  the  great  purpose  of  organized  govern- 
ment is  protection  to  the  individual"  Does  not  the  increasing  dis- 
position of  the  individual  to  protect  himself  indicate  that  he  does  not 
find  the  law  protecting  him?  The  historian  looks  for  the  causes  of 
popular  movements  among  the  people  to  the  conditions  surrounding 
those  people.  Why  should  not  the  contemporary  observer  do  likewise? 

Sir  Frederick  Pollock:  A  Study.  A  short  sketch  of  the  distinguished 
English  lawyer,  accompanied  by  a  very  excellent  portrait. 

The  Comedy  of  History.  Neal  Brown.  There  can  be  no  doubt  that 
the  view  of  history  here  given  is  that  of  the  comedian.  Much  of  the 
article  would  be  amusing  if  it  were  not  for  the  too  evident  attempt  to 
make  it  so. 

The  Doctrine  of  Reasonable  Doubt.  J.  S.  Burger.  (Address  delivered 
before  the  Bar  Association  of  Kansas.)  Again  the  doctrine  of  reason- 
able doubt  has  found  a  defender,  and  incidentally  we  have  an  eulogy  off 
the  intelligent  juror  and  the  American  judge.  Mr.  Burger  informa 
his  opponents  Uiat  their  hopes  will  never  know  fruition,  for  "as  long 
as  men  hold  their  reputation,  liberty  and  life  dear,  so  long  will  this 
doctrine  stand  as  the  shield  of  innocence  and  the  champion  of  liberty." 

Great  Trials  in  Fiction.  V.  In  a  Russian  Court:  "Resurrection.'*  Tol- 
stoi. This  trial  scene  differs  greatly  from  all  that  have  been  given  in 
this  series.  It  is  so  badly  translated,  however,  thar  no  idea  of  its  value 
as  literature  can  be  gained  by  an  attempt  to  read  it. 

American  Law  Revisw.— September-October. 

Due  Process  of  Law.  Alton  B.  Parker*  (First  part  of  an  address  de- 
livered before  the  Georgia  Bar  Association.)  The  history  of  the  phrase 
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is  first  traced,  both  in  England  and  in  America,  in  a  most  interesting 
manner.  We  then  come  to  the  discussion  of  the  fourteenth  amend- 
ment, and  the  changes  thereby  made,  leading  up  to  a  stndj  of  the 
decisions  relating  to  that  i>art  of  the  fourteenth  amendment  which  ia- 
volves  the  "due  process  of  la V  provision. 

Law  and  Reasonableness,  Hon.  Le  Baron  B.  Gilt  (Address  before 
the  American  Bar  Association.)    (Mentioned  last  month.) 

*'Ccon'Skm  Cap  LawJ*  (Response  to  a  toast  by  Hon.  Henry  Qay 
Caldwell.)  A  humorous  presentation  of  a  serious  subject  Although 
only  a  response  to  a  toast,  it  contains  an  argument  for  the  rights  of 
those  who  have  preferential  ciaims  for  labor  done  or  goods  supplied  to 
railroads  in  process  of  construction. 

English  Law  Reporting,  Sir  Frederick  Pollock.  (Paper  read  before 
the  American  Bar  Association,  August  a6,  1903.)  This  address  by  the 
editor  of  the  English  Law  Reports  cannot  fail  to  be  of  interest  to  every 
one  who  uses  those  reports.  It  goes  thoroughly  into  the  matter  of 
the  preparation  and  publication  of  the  reports  and  gives  a  very  dear 
insight  into  the  manner  in  which  all  this  work  is  done. 

Imprisonment  in  the  Navy,  (xeorge  F.  Ormsby.  Mr.  Ormsby  was 
counsel  for  John  Smith,  naval  seaman,  who  was  tried  by  court-marttaL 
Judge-Advocate-General  Lemly,  after  the  trial  of  the  case,  published 
an  article  in  the  Green  Bag  in  April,  1903.  This  article  is  strongly 
objected  to  by  Mr.  Ormsby,  and  apparently  with  reason.  He  has 
printed  one  article  in  the  Albany  Law  Review  (already  noticed),  m 
which  he  opposes  the  view  of  Judge-Advocate^(}eneral  Lemly.  In  this 
article  he  goes  still  further,  and  accuses  "the  navy's  law  omce"  very 
seriously*  | 

Federal  Control  of  Corforations.  J[ohn  Bell  Sanborn.  This  artide 
proposes  a  new  method  for  "regulating  the  trusts,**  and  sets  forth  the 
proposition  clearly  and  briefly.  The  theory  is  that  Congress,  haying 
power  over  certain  classes  of  corporations,  can  tax  such  corporatioos 
out  of  existence,  and  that  the  trusts  belong  in  the  class  which  can  be  so 
taxed. 

The  Right  of  Landowners  to  Ddlect  Upon  the  Land  of  Others  Watert 
Overflowing  from  Watercourses.  J.  L.  Lockett.  The  question  u  to 
what  class  these  overflowing  waters  belong  is  first  taken  up;  that  is, 
should  they  be  classed  as  watercourses  or  as  surface  water?  The  cases 
cited  are  naturally  nearly  all  from  those  states  bordering  upon  our 
great  rivers.  Indiana,  Missouri,  Iowa,  Washington  and  Kansas  are 
given  as  states  in  which  overflow  waters  are  classified  as  surface  wat^^ 
Minnesota,  Georgia,  Nebraska,  Ohio  and  Texas  hold  them  to  be  a 
part  of  the  watercourse.  The  author  claims  that  they  should  be  ia  a 
class  by  themselves,  and  that  by  so  placing  them  the  present  inconsist- 
encies and  discrepancies  in  the  laws  of  the  different  states  may  be 
avoided. 


Banking  Law  Journal. — October. 

Indorsement  of  Checks  Paid  Over  the  Counter.  This  paper  is  divided 
into  the  following  subjects:  Reasons  for  Indorsement  Re<|uirement; 
Debtor  Not  Entitled  to  Receipt;  Is  Bank  Entitled  to  Receipt?  Does 
UsaR^c  Authorize  Bank  to  Require  Payee's  Indorsement?  and  Holder 
of  Bearer  Check  Need  Not  Indorse.  These  titles  stiflficiently  indicate 
the  subject-matter  of  the  article.  The  writer  shows  that  cu>tom,  rather 
than  law,  governs  in  most  of  these  cases,  but  that  the  law  is  inclined 
to  follow,  customs  which  are  so  evidently  founded  on  common  sense 
an<T  business  necessity. 

Elastic  Currency  Based  on  Bonds.  Garence  Van  Dyke  Tiers.  It  is 
contended  that  our  present  currency  is  not  elastic,  and  a  copy  of  a  btlU 
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introduced  into  Congress,  December  3,  1901,  is  giren.  This  auitc  elab- 
orate  bill  provides  for  a  currency  based  on  bonds,  which  the  author 
claims  would  secure  to  the  country  an  elastic  currency  "that  would 
automatically  respond  to  every  requirement.'* 

The  Busf,  VoL  IV,  No.  4- 

Ntw  Conditions  and  the  Old  Lavjytr.  John  C  Bovle.  This  last  liter- 
ary work  of  Mr.  Boyle,  written  but  a  few  days  before  his  death,  is 
almost  a  lament  upon  the  passing  of  the  lawyer  of  the  olden  time;  yet 
the  last  paragraphs  are  in  a  more  cheerful  note  and  leave  a  hope  for 
the  coming  of  the  new  lawyer  who  may— though  one  cannot  be  sure 
of  it— rise  even  beyond  the  level  of  the  lawjrer  who  is  now  passing 
away.  It  is  here,  as  elsewhere,  the  new  combmations,  trusts,  ag^ga- 
tions  of  men  of  all  sorts  and  kinds,  who  are  credited  with  causing  all 
this,  not  too  welcome,  change 

The  Monroe  Doctrine.  Samuel  Herrick,  D.  C  L.  The  customary 
English  sneer  at  anything  not  specifically  English  seems  to  have  beca 
the  arousing  force  that  awoke  the  writer  of  this  article,  and  the  reader 
may  well  be  grateful  for  the  sneer  that  gave  cause  for  so  fine  a  retort 
The  first  part  of  the  article  gives  a  clear,  vigorous  and  complete  history 
of  the  doctrine;  the  second  part  presents  its  present  status.  The 
author  brings  out  fully  the  tremendous  part  the  "Venezuela  boundary 
dispute"  and  the  action  of  the  administration  at  that  time  has  had  in 
the  final  recognition  of  the  doctrine  at  this  time  as  a  principle  of  the 
g;reat  body  of  international  law.  President  Roosevelt's  denial  of  Uiis 
recognition  is  ably  controverted  in  the  latter  part  of  this  paper. 

A  New  York  Code  of  Evidence.  "In  1889,  David  Dudley  FiM  and 
William  Rumsey  reported  to  the  New  York  Legislature  a  proposed 
code  of  evidence  for  that  state.  The  reported  code  was  not  adopted, 
but  has  been  found  so  useful  for  reference  that  the  greater  part  is  here 
reproduced,  together  with  the  copsrrighted  notes  and  annotations  of 
Mr.  Field  and  Mr.  Rumsey  and  supplemented  with  unpublished  notes 
of  Mr.  Rumsey  and  Profwssor  Carios  C  Alden,  of  the  New  York  Uni- 
versity Law  School" 

Canada  Law  Journal.— October. 

Provincial  Legislation  of  1903.  G.  S.  Holmested.  A  general  summing 
up  of  the  changes  and  additions  maBe  by  the  Ontario  Legislature  at  its 
recent  session  in  the  statute  law  of  Ontario.  No  changes  of  apparent 
importance  are  noted. 

Sunday  Observance.  J.  B.  Mackenzie.  "The  Lord's  Day  Alliance" 
having:  drawn  some  comfort  from  the  decision  in  Attorney-General  of 
Ontario  v.  Hamilton  Street  Railway  Company^  delivered  last  July  by  the 
Privv  Council,  Mr.  Mackenzie  devotes  this  paper  to  withdrawing  that 
comfort  from  them.  He  only  succeeds,  however,  in  showing  that  there 
are  still  two  sides  to  the  question. 

Chicago  Law  Journal. — October  2. 

The  Cose  of  Shelley  v.  IVeslbrook.  Rousseau  A.  Birch.  (Address 
delivered  before  the  Kansas  State  Bar  Association.)  An  impassioned 
defense  of  Shelley  and  a  violent  attack  upon  Lord  Eldon  combined. 
Interesting,  but  almost  impossible  to  read,  owing  to  the  very  bad 
mechanical  execution  given  it  by  the  jonmaL 

Chicago  Law  Journal. — October  161 

Intcr-'RiUfion  of  Contemporary  English  and  American  Jurisfmience. 
Hon.  Edward  O.  Brown.    (Speech  delivered  at  a  banquet  to  ^ir  Fred* 
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valid  without  acceptance.  2,  The  Contract,  x.  Contracts  1^  Corre- 
spondence. Under  these  two  heads  the  time  when  the  two  wills  fom, 
by  meeting,  a  contract,  and  time  when  this  meeting  may  be  held  to 
have  taken  place  ^hen  the  parties  are  at  a  distance,  are  discussed.  4. 
The  Offer.  5.  The  Acceptance.  6l  The  Duty  of  Replying.  7.  Con- 
tracts by  Telegnim.  Under  these  heads  the  writer  gives  a  shoit  aad 
clear  review  01  the  law  as  it  stands  at  the  present  time.  The  annoti" 
tions  are  very  ft*v  and  chiefly  of  continental  authorities. 

Judicial  Bias,  vVill  C.  Smith.  Much  of  the  article  is  local  and 
couched  in  the  language  of  the  Scotch  courts,  but  the  principles  on 
which  it  is  based  are  of  general  interest  The  many  ways  in  which  a 
judge  may  be  interested,  even  to  the  point  of  being  biased  in  a  cause 
which  comes  before  him,  are  noted,  and  the  care  taken  bv  the  Scotdl 
and  English  courts  to  prevent  partialitj  of  this  kind  is  well  showB. 

The  Incidence  of  Estate  Duty,  P.  J.  Hamilton  Grierson.  This  long 
and  full  article  is  of  interest  chiefly  to  those  who  live  under  the  law  of 
England.  The  interpretation  of  £nfi^ish  statutes  on  the  subject  forms 
the  greater  part  of  the  paper. 

The  Recent  Case  of  Treasure  Trove.  Dr.  Robert  Munro.  (Tfcf  Al- 
torney-General  v.  The  Trustees  of  the  British  Museum^  1903,  19  T.  L.  R. 
555.)  In  1896  some  ploughmen  turned  up  with  their  ploughs  a  number 
of  gold  ornaments.  The  field  in  which  these  onaments  were  found 
was  m  Ireland.  The  ornaments  went  into  the  possession  of  a  Mr.  Diy. 
who  sold  them  to  the  British  Museum.  The  Irish  Academy  claimed 
them  as  treasure  trove  and  the  attorney-general  instituted  smt  to  have 
them  restored  to  Ireland.  The  trustees  of  the  museum  denied  that  the 
articles  were  treasure  trove,  and  the  right  of  the  attorney  to  bring 
suit  It  was  argued  that  these  articles  had  not  been  concealed  and 
therefore  were  not  treasure  trove.  The  ingenious  (and  venr  far- 
fetched) arguments  upon  these  points  are  fully  given.  Mr.  Justice 
Farwell  was  rather  severe  on  these  ingenuities,  and  the  resah  was  that 
the  ornaments  were  pronounced  to  be  treasure  trove  'l>elonging  to  his 
majesty."  The  British  Museum  was  ordered  to  deliver  them  up  and 
his  majesty  presented  them  to  the  Irish  Academy. 

Property  in  Wild  Animals.  II.  William  F.  Trotter.  This  second 
portion  of  the  article  treats  of  the  statutory  modifications  of  the  com- 
mon law  in  regard  to  wild  animals  and  tlie  respective  rights  of  prop- 
erty in  such  animals  as  between  landlord  and  tenant  or  occupier.  This 
renders  this  part  of  the  article  much  less  interesting  to  the  Americas 
reader  than  was  the  first  part,  though  it  is  as  leaimed  and  complete 
in  treatment 

Law  Student's  Helpex. — October. 

The  Maxims  of  Equity,  Hon.  Murray  F.  Tuley.  The  maxims  treated 
of  in  this  number  are  "Equity  regards  that  as  done  which  should  be 
done,"  "He  who  comes  into  equity  must  come  with  dean  hands'*  and 
"Equality  is  equi^."  All  these  are  treated,  as  they  have  been  in  the 
former  papers,  with  clearness  and  intelligence 

Virginia  Law  Registbe. — October. 

Subsequent  Birth  of  Children  as  a  RexfocaHon  of  a  WHL  Marvin  H. 
Altizer.  First  we  have  the  law  before  the  statutes— that  is,  the  common 
law— under  which  the  birth  of  a  child  did  not  cause  the  Will  to  be  re- 
voked, although  this  was  subsequently  modified  before  the  passing  of 
the  statutes.  Then  we  have  the  statute  law  in  the  United  States,  talcing 
Virginia  as  a  type  and  comparing  it  with  the  other  states.  The  article 
IS  to  be  continued. 
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